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 [¶45-010] Introduction 

Under the Fair Work Act 2009 (FW Act), the National Employment Standards (NES) provide minimum 
conditions for the majority of Australian workers. They override any provision of an existing agreement or 
modern award for a less beneficial entitlement than the NES, and cannot be excluded by those instruments.  

The NES, which commenced operation on 1 January 2010, continue the regime established under the former 
Workplace Relations Act 1996, whereby the Australian Fair Pay and Conditions Standard (AFPCS) for the first 
time prescribed in federal law statutory minimum standards for wages, ordinary working hours, annual leave, 
personal leave and parental leave, and acted as a “floor” for enterprise bargaining purposes. However, unlike 
the WR Act, the FW Act includes a two- part safety net protecting minimum wages and conditions, consisting of 
the 10 NES and also modern awards providing industry relevant details.  

Modern awards, which also commenced on 1 January 2010, provide 10 additional minimum standards and are 
tailored to industries and occupations. They are the responsibility of the new regulatory body, Fair Work 
Australia (FWA), which replaced the Australian Industrial Relations Commission, also on 1 January 2010. They 
contain pay scales and conditions that apply nationally. (The NES do not deal with minimum wages, although 
the AFPCS did.)  

Employees earning less than $108,300 (indexed annually) are covered by both modern awards and the NES, 
while employees earning more than $108,300 are covered by the NES only. 

The Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (TPCA Act) was put in place 
to provide the legislative link between the former Work Choices regime and the changes implemented by the 
FW Act. The majority of the TPCA Act provisions came into effect on 1 July 2009.  

  

[45-020] Who do the NES cover? 

The NES apply to all employees of national system employers - there is no ‘high income’ exclusion. Therefore, 
the NES cover most employees, except state public servants and local government employees in most states. 
The exception is Western Australia, which at press time had not referred its industrial relations powers to the 
Commonwealth. (In Western Australia, the NES generally apply to employees of constitutional corporations and 
federal public servants, waterside and maritime workers and flight crew – but not private sector employee of 
unincorporated businesses.)  

[¶45-030] The 10 National Employment Standards 

 

Since 1 January 2010, in addition to four of the five minimum entitlements included in the AFPCS (annual leave, 
parental leave, personal/carer’s leave and maximum 38 hour week), the NES have covered a further six 
entitlements. The 10 matters covered by the NES are: 

• maximum weekly hours of work 

• requests for flexible working arrangements 

• parental leave 

• annual leave 

• personal/carer’s leave and compassionate leave 

• community service leave 
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• long service leave 

• public holidays 

• notice of termination and redundancy pay and 

• the Fair Work Information Statement. 

 

Maximum weekly hours of work 

The NES provide for a maximum of 38 ordinary hours of work for full-time employees (the same as the 
maximum hours under the AFPCS).  

Employers can ask an employee to work more than 38 hours, either through a direct request or by implication 
(for example, because work cannot be completed unless additional hours are worked). Such a request must be 
reasonable.  

The following factors need to be taken into account in determining whether additional hours are reasonable: 

• any risk to employee health and safety posed by the additional hours 

• the employee’s personal circumstances, including family responsibilities 

• the needs of the enterprise 

• whether, in working additional hours, the employee is entitled to overtime payments, penalty rates or other 
compensation 

• any notice by the employer of a request or requirement to work the additional hours 

• the notice (if any) given by the employee of his or her intention to refuse to work the additional hours  

• patterns of work in the industry 

• the employee’s role or level of responsibility 

whether the additional hours are in accordance with averaging terms permitted by the FW Act — (see 
below), and 

• any other relevant matter. 

An employer may request or require an employee to work additional hours either expressly or by implication. An 
employee has the right to refuse to work unreasonable additional hours. 

The hours an employee works in a week include any hours of authorised leave or absence (whether paid or 
unpaid) that the employee takes in the week. 

There is no specific guidance in the FW Act regarding averaging of hours of work, but modern awards and 
enterprise agreements can include terms providing for the averaging of hours of work over a specified period, 
provided that the average weekly hours do not exceed: 

• for a full-time employee — 38 hours, or 
• for a part-time employee — the lesser of 38 hours, and the employee’s ordinary hours of work in a week. 

An award/agreement free employee and his/her employer may agree in writing to an averaging arrangement 
under which hours of work over a specified period of not more than 26 weeks are averaged, but the average 
weekly hours must not exceed the time limits outlined above. 

Requests for flexible working arrangements 

This is a new entitlement, allowing parents or carers of children under school age or, in the case of a disabled 
child of  less than 18 years of age, to request a change in working arrangements to assist with the care of the 
child. Such changes may include changes in hours of work, patterns of work or location of work.  

Employees must have 12 months of continuous service with the employer before making such a request, or 
must be long-term casuals with a reasonable expectation of ongoing employment with the employer on a 
regular and systematic basis. (A “long term casual” is defined in the FW Act as a casual employee who has 
been employed by the employer on a regular and systematic basis for a sequence of periods of employment 
during a period of at least 12 months.) The employee must make the request in writing, setting out the change 
sought and the reasons.   
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The employer must respond to such a request in writing within 21 days of receiving it. If refusing the request, 
the employer must set out the reasons for refusing in a way that the employee can understand. The employer 
cannot simply refuse without explanation.  

An employer can only refuse a request on reasonable business grounds, including, for example, the effect a 
change would have on their business (that is financial, efficiency, productivity or customer service), an inability 
to organise work among other staff or to recruit a replacement, or the practicality of the request.  

However, there is no civil penalty action available under the FW Act to an employee whose employer has 
refused a request for flexible working arrangements where there are no reasonable business grounds for doing 
so. Thus, the NES provisions may be of little practical use to most employees. 

Instead, an employee could rely on an enterprise agreement which includes provisions relating to requests for 
flexible working arrangements that are the same or substantially the same effect as the NES provisions. If an 
enterprise agreement includes terms to the same effect as the NES provisions on this matter, contravention of 
such terms would be subject to the normal enforcement mechanisms applying to enterprise agreements under 
the FW Act, whereby Fair Work Australia (FWA) can deal with a disputes about such provisions.. 

As well, because the FW Act does not apply to the exclusion of state or territory laws providing more beneficial 
employee entitlements than those under the NES, employees may seek remedies under relevant state or 
territory discrimination legislation for discrimination on the grounds of family responsibilities, sex or disability, for 
example. 

 

Parental leave 

The NES provide parental leave as a minimum standard for all Australian employees, not just national system 
employees (by reliance on the external affairs power to give effect to International Labor Organisation 
conventions and recommendations on family responsibilities).  

The term “parental leave” is used collectively throughout the FW Act to cover maternity, paternity and adoption 
leave. 

Eligibility for parental leave 

 

The NES provide for unpaid parental leave for full-time employees who have worked for an employer for at 
least 12 months and for long-term casuals with an ongoing expectation of employment. Parental leave is 
available to employees who will have responsibility for the care of a child.  

12 months of continuous service with an employer must have been completed immediately before: 

•  the date of birth, or the expected date of birth, of the child, if the leave is birth-related, or 
• •the day of placement, or the expected day of placement of the child, if the leave is adoption-related. 

However, if the leave is unpaid parental leave that is to start within 12 months after the birth or placement, the 
employee must have completed at least 12 months of continuous service with the employer immediately before 
the date on which the employee’s period of leave is to start. Similar requirements apply to a member of an 
employee couple taking a period of unpaid parental leave.  

A casual employee is also not entitled to leave (other than unpaid pre-adoption leave) unless the employee is, 
or will be, a long term casual employee of the employer immediately before: 

• the date of birth, or the expected date of birth, of the child, if the leave is birth-related, or 
•  the day of placement, or the expected day of placement of the child, if the leave is adoption-related, 

and the employee would have a reasonable expectation of continuing employment on a regular and systematic 
basis, but for the birth or expected birth of the child, the placement or expected placement of the child, or the 
taking of a period of unpaid parental leave in certain circumstances. 
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Unlike the AFPCS, the NES specifically permit same-sex de facto partners to take parental leave.  

Period of parental leave 

The NES increased the total amount of unpaid parental leave that an employee can request from 12 to 24 
months. However, it is necessary that the employee has, or will have, a responsibility for the care of the child.  
This 12-month entitlement will be reduced by the amount (if any) of unpaid special maternity leave the 
employee has taken.  

 

Each parent can take up to 12 months’ unpaid leave (to run consecutively) or one parent can request up to 24 
months’ leave. Leave has to be taken in a single continuous period. An exception to the requirements that leave 
be taken in a continuous period, and that parents’ leave periods run consecutively, is an entitlement to a 
maximum of three weeks’ concurrent unpaid parental leave around the time of a child’s birth/adoption.  

An employee can request up to an additional 12 months’ leave after the first 12-month period. The employee 
must give the employer at least four weeks’ notice of the leave. The employer must respond to the request 
within 21 days. An employer can refuse a request for an additional period of parental leave (after the first 12-
month period) on reasonable business grounds. The employer must provide the employee with reasons for the 
refusal.  

In the case of a member of an employee couple, where the leave is birth-related, one employee’s period of 
leave must start first, and the period of leave must begin no later than the date of birth of the child, but a female 
employee who is bearing the child may start their leave up to six weeks before the expected date of birth. The 
other employee’s period of leave must start immediately after the end of the first employee’s period of leave. If 
the leave is adoption-related, one employee’s period of leave must start on the day of the placement of the 
child, and the other employee’s leave must start immediately after the end of the first employee’s leave.  

In essence, couples could have a parent caring for a child during the first two years of the child’s life, or 
placement following adoption, by: 

(a) one parent taking up to 12 months of parental leave and at the conclusion of that period the other parent 
then taking up to 12 months of parental leave, or 

(b) by one parent taking up to two years of parental leave. 

Fitness for work  

A pregnant employee, who is entitled to unpaid parental leave and continues to work during the six-week period 
before the expected date of birth of the child, may be asked to give her employer a medical certificate indicating 
whether she is fit for work and, if so, whether it is advisable for her to continue in her present position during her 
pregnancy. 

The employer may require the employee to take a period of unpaid parental leave if she does not provide the 
certificate within seven days of the request, or the certificate is provided but states she is unfit for work, or that 
she is fit for work but that it is inadvisable for her to continue in her present position. Such leave must end no 
later than the earlier of the end of the pregnancy, or the start of any other leave connected with the birth of the 
child about which the employee has given the employer notice. 

Notice requirements  

The employee must provide written notice to their employer at least 10 weeks before starting the leave or as 
soon as practicable, stating the intended start and end dates of the leave. Four weeks prior to the intended start 
date that is specified in the notice, the employee must, unless it is not practicable to do so, confirm the intended 
start and end dates of the leave or advise the employer of any changes to the intended start and end dates. 

An employer may require evidence that would satisfy a reasonable person of the date (or expected date) of 
birth of the child or, in the case of adoption leave, the date (or expected date) of the placement of the child, and 
that the child is (or will be) under 16 years of age.  
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Extending the period of leave  

An employee is entitled to extend the period of unpaid parental leave once by providing written notice of the 
extension at least four weeks before the end date of the original leave period. The notice must state the new 
end date for the leave. However, an employee and employer may agree to further extensions of the period of 
unpaid parental leave. 

An employee may request a further period of up to 12 months immediately following the end of the “available 
parental leave period”. The request must be in writing and given to the employer at least four weeks before the 
end of the “available parental leave period”. An employee is not entitled to extend the period of unpaid parental 
leave beyond 24 months after the date of birth or placement of the child. 

An employer must provide an employee with a written response to such a request as soon as practicable and 
not later than 21 days after the request is made. The request may only be refused on reasonable business 
grounds. A response refusing a request must include details of the reasons for the refusal.  

Reducing the period of leave  

An employee who has commenced a period of unpaid parental leave may reduce the period of leave if the 
employer agrees. This may be required if an employee ceases to have responsibility for the care of the child. 
Where this occurs an employer may give written notice requiring the employee to return to work on a specified 
day at least four weeks after the notice is given and, in the case of a female employee who has given birth, no 
earlier than six weeks after the birth of the child. 

Interaction with other leave 

An employee is entitled to take any other kind of paid leave (except paid personal/carer’s leave or 
compassionate leave) at the same time that he/she is taking unpaid parental leave. Nor is the employee entitled 
to any payment for jury service or emergency service activities while taking unpaid parental leave. 

Unpaid special maternity leave  

A female employee may take unpaid special maternity if she is unfit for work because of a pregnancy-related 
illness, or the termination of a pregnancy within 28 weeks of the expected date of the birth. She must give her 
employer notice of the leave as soon as practicable (which may be after the leave has started) and must advise 
the employer of the period (or expected period) of the leave. The employer may require evidence, such as a 
medical certificate, that would satisfy a reasonable person that the leave is being validly taken.  

The entitlement to 12 months of unpaid parental leave associated with the birth of a child is reduced by the 
amount of any unpaid special maternity leave that the employee takes. 

Transfer to safe job  

An employer is required to transfer a pregnant employee to an “appropriate safe job” if she provides  evidence 
that, although fit for work, it is inadvisable for her to continue in her present position because of illness or risks 
arising out of her pregnancy, or hazards connected with her present position. If a safe position is available the 
employee must be transferred to it with no other change to her terms and conditions of employment. If there is 
no appropriate safe job available, the employer must provide the employee with paid no safe job leave during 
the risk period; that is, leave paid at the employee’s base rate of pay for the employee’s ordinary hours of work. 

An “appropriate safe job” is one that has the same ordinary hours of work as the employee’s present position, 
or a different number of ordinary hours agreed to by the employee. 

Where an employer is providing no safe job leave the employer may request a further medical certificate, 
stating whether she is fit for work. If the employee fails to provide a further medical certificate within seven days 
of the request, or provides one stating that she is not fit for work, the employer may require her to take a period 
of unpaid parental leave as soon as practicable. 

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



44. FAIR PAY AND CONDITIONS STANDARD 

Page 6 

Consultation with employee on parental leave 

If while an employee is on unpaid parental leave the employer makes a decision which will have a significant 
effect on the status, pay or location of the position held by the employee before starting the leave, the employer 
must take all reasonable steps to provide the employee with information about the effect of the decision on 
his/her position, as well as an opportunity to discuss the decision. 

Return to work guarantee 

On completing a period of unpaid parental leave an employee is entitled to return to their pre-parental leave 
position, or,  if their pre-parental leave position no longer exists, an available position for which the employee is 
qualified and suited and which is nearest in status and pay to the pre-parental leave position. 

Unpaid pre-adoption leave 

Employees seeking to obtain approval for the adoption of a child are entitled to up to two days of unpaid pre-
adoption leave to attend any required interviews or examinations. However, the employer may direct the 
employee to take some other form of available leave instead. An employee must give their employer notice as 
soon as practicable (which may be after the leave has started) of their wish to take unpaid pre-adoption, and 
advise the period (or expected period) of leave. The employer may request evidence that would satisfy a 
reasonable person that the leave is required to attend an applicable interview or examination. 

Annual leave 

 

Under the NES, all full-time, non-casual employees are guaranteed four weeks paid annual leave each year for 
each year of service with the employer, accruing on the basis of the employee’s ordinary hours. Part-time 
employees are entitled to four weeks’ annual leave paid pro rata. Shift workers are entitled to an additional paid 
week of annual leave. 

An employee’s entitlement accrues progressively during a year of service, according to their ordinary hours of 
work, and accumulates from year to year. Service includes all periods of employment except:  

• unpaid leave  

• unpaid absence, other than community service leave or 

• unauthorised absence (e.g. unprotected industrial action). 

“Ordinary hours of work” for award/agreement free employees is defined in the FW Act to mean the hours 
agreed by the employer and the employee to be the ordinary hours of work of the employee. If there is no 
agreement then the ordinary hours of work are either 38 hours per week (in the case of a full-time employee) or 
the lesser of 38 hours per week or the employee’s usual hours per week (in the case of a part-time employee). 
For an award-regulated employee a modern award must include terms specifying or providing for the 
determination of the ordinary hours of work for each classification of employee and each type of employment 
covered by the award. 

An employee may take paid annual leave for a period agreed with their employer, and the employer must not 
unreasonably refuse to agree to a request by the employee to take paid annual leave. 

A public holiday which falls during a period in which an employee has taken paid annual leave, or any other 
type of absence or leave (except for unpaid parental leave), will not be treated as annual leave.  

Annual leave is paid at the employee’s base rate of pay for their ordinary hours of work in the period of leave. 
On termination, an employee is entitled to be paid the amount that would have been payable had the employee 
taken that period of leave. 

Cashing out of annual leave is allowed for award and agreement covered employees, and for non-
award/agreement employees so long as the agreement is in writing. A balance of four weeks’ leave must 
remain after cashing out the leave. The employee must be paid at least the full amount that would have been 
payable had the employee actually taken the leave.  
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A modern award or enterprise agreement may include other terms relating to the taking of paid annual leave 
and, in particular, may include terms that would allow an employer to require an employee to take paid annual 
leave in particular circumstances, provided that requirement is reasonable. Examples listed in the FW Act are 
where an employee has accrued an excessive amount of paid leave and where the employer’s enterprise is 
being closed down for a period, such as between Christmas and New Year. 

An award/agreement free employee and their employer may also agree on when and how paid annual leave 
may be taken by the employee. 

Note that the Act restricts the taking and accruing of annual leave where an employee is absent from work and 
in receipt of workers compensation payments. 

Personal, carer’s and compassionate leave 

An employee (other than a casual employee) is entitled to 10 days of personal/carer’s leave for each year of 
service. Like annual leave, paid personal/carer’s leave accrues progressively during a year of service according 
to the employee’s ordinary hours of work, and accumulates from year to year. Therefore, the taking of carer’s 
leave is no longer capped at 10 days per year, as it was under the AFPCS. 

There is also be an entitlement to two days’ unpaid carer’s leave for emergencies per permissible occasion. 
Permanent employees, but not casuals, are entitled to two days’ compassionate leave for each permissible 
occasion. 

 “Ordinary hours of work” for award/agreement free employees are the same as for annual leave (see above). A 
modern award must include terms specifying or providing for the determination of the ordinary hours of work for 
each classification of employee covered by the award and each type of employment permitted by the award. 

Personal/carer’s leave is to be paid at the employee’s base rate of pay for the employee’s ordinary hours of 
work in the period that the leave is taken. 

An entitlement to paid personal/carer’s leave arises if because of a personal illness or personal injury the 
employee is not fit for work, or the employee takes leave to provide care or support to a member of their 
immediate family or household who has a personal illness or personal injury, or who is affected by an 
unexpected emergency. 

A public holiday which falls during a period of personal/carer’s leave will not be treated as personal/carer’s 
leave. 

Awards and agreements can provide for employees to cash out personal leave, so long as a balance of 15 days 
remains, but non-award employees are not so entitled. However, the relevant modern award or enterprise 
agreement must provide that the employee be paid at least the full amount that would have been payable to 
them had they actually taken the leave. 

There is also an entitlement to up to two days of unpaid carer’s leave for each occasion when a member of the 
employee’s immediate family or household requires care or support because of a personal illness or personal 
injury, or an unexpected emergency affecting the member. 

Permanent employees are entitled to up to two days of compassionate leave for each occasion when a member 
of the employee’s immediate family or household is ill, or suffers an injury that poses a serious threat to his or 
her life, or dies. Payment must be at the employee’s base rate of pay for the employee’s ordinary hours of work 
in the period. Casual employees may take unpaid compassionate leave. 

An employee wishing to take personal/carer’s leave, unpaid carer’s leave or compassionate leave must give his 
or her employer notice of the taking of leave as soon as practicable (which may be after the leave has started) 
and advise the period, or expected period, of the leave. The employer may require evidence that would satisfy a 
reasonable person that the leave is taken for the reasons set out in the applicable provisions. 

Note that personal/carer’s leave may not be taken or accrued where an employee is absent from work and in 
receipt of workers compensation payments. 
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Community service leave 

 

Under the NES, employees are entitled to leave for eligible community service activities; for example, paid 
leave for jury service and reasonable unpaid leave for a “voluntary emergency management activity”, including 
certain travel time. The regulations can prescribe an activity that is of a community service nature as an eligible 
community service activity. 

An employee is engaging in a voluntary emergency management activity if they participate on a voluntary basis 
in an activity concerning an emergency or natural disaster, and as a member of an association with a 
recognised emergency management body. The employee must have been asked to engage in the activity, or it 
must be reasonable to expect such a request would have been made if the circumstances had permitted. 

Employers must pay full- and part-time employees called up for jury service for a period of up to 10 days, at the 
employee’s base rate of pay for the employee’s ordinary hours of work in that period, subject to some 
limitations. The amount the employer is required to pay will be reduced by any jury service payment received by 
the employee. An employer may require evidence that would satisfy a reasonable person that the employee 
has taken all necessary steps to obtain any amount of jury service pay, as well as what the total amount of jury 
service pay that has been or will be paid to the employee. If the information is not provided the employee will 
not be entitled to payment by the employer. If an employee is absent in excess of 10 days, the employer is only 
required to pay the employee for the first 10 days of absence. 

An employee must give the employer notice of the absence as soon as practicable (which may be after the 
absence has started) and advise the period, or expected period, of the absence. An employer may require 
evidence that would satisfy a reasonable person that the absence is because the employee has been or will be 
engaging in an eligible community service activity. 

State or territory legislation may provide a more beneficial entitlement to community service leave, which will 
not be overridden by the federal Act.. 

Long service leave 

 

Long service leave continues to be regulated by state and territory legislation, awards and agreements as the 
government works towards a national system.  

Long service leave cannot be included as a term of a modern award. However, where there are applicable 
award-derived long service leave terms, the award terms  continue to apply. “Applicable award-derived long 
service leave terms” are terms of an award that would have applied to the employee immediately before the 
commencement of the NES on 1 January 2010. There are applicable agreement-derived long service leave 
terms for an employee if Fair Work Australia (FWA) has made an order that terms of an enterprise agreement, 
a collective agreement, a pre-reform certified agreement or an old IR agreement, as well any ancillary or 
incidental terms, are applicable agreement-derived long service leave terms which are not detrimental in any 
respect to an employee compared to the NES. 

 

Public holidays 

 

The NES provide for payment when an employee is absent on prescribed public holidays at  the employee’s 
base rate of pay for ordinary hours that would have been worked on that day or part-day.  

An employer can make a reasonable request that an employee work on a public holiday, and an employee can 
refuse on reasonable grounds. The reasonableness test is similar to the one applied in respect of additional 
weekly hours of work.  

The Queen’s Birthday holiday has been added to the list of prescribed public holidays. The list now includes the 
following eight days: 1 January (New Year’s Day), 26 January (Australia Day), Good Friday, Easter Monday, 25 
April (Anzac Day), the Queen’s Birthday (as per state or territory), 25 December (Christmas Day) and 26 
December (Boxing Day).  

However, if a state or territory law specifies another day in substitution for one of the above days, the 
substituted day is the public holiday. 
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Further, a modern award/enterprise agreement may include terms providing for an employer and employee to 
agree on the substitution of a day or part-day that would otherwise be a public holiday. Similarly, an 
award/agreement free employee and their employer may also agree to such a substitution. 

Notice of termination and redundancy pay 

 

The NES provide a minimum entitlement to notice of termination for all Australian employees, as well as, for the 
first time, redundancy pay entitlements for all national system employees. 

 

Notice of termination 

The NES set out the period of notice that an employer must give when terminating an employee’s employment, 
based on length of service. Unlike the provisions under the AFPCS, the notice must be in writing. If an employer 
has not given the employee the necessary period of notice, they must pay the employee in lieu of that notice. 
The required periods of notice are as follows: 

 

Employee’s period of continuous service with the employer at the end 
of the day the notice is given  Period  

Not more than 1 year 1 week 

More than 1 year but not more than 3 years 2 weeks 

More than 3 years but not more than 5 years 3 weeks 

More than 5 years 4 weeks 

 

An employer must give an employee who is older than 45 an additional week’s notice if the employee has 
worked for the employer for at least two years.  

 

These notice provisions apply not only to national system employees but are extended to all employees (by 
reliance on the Constitution’s  external affairs power to give effect to International Labor Organisation 
conventions and recommendations on termination of employment at the initiative of the employer). 

However, these provisions relating to notice of termination or payment in lieu of do not apply if the employee is: 

• employed for a specified period of time, for a specified task, or for the duration of a specified season 
(unless the substantial reason for employing the employee in that manner was to avoid the application 
of the notice of termination provisions) 

• dismissed because of serious misconduct 
• a casual employee 
• an employee (other than an apprentice) to whom a training arrangement applies and whose 

employment is for a specified period of time or limited for any reason to the duration of the training 
arrangement 

• an employee prescribed by the regulations as an employee to whom the division does not apply 
• a daily hire employee working in, or in connection with, the building and construction industry 
• a daily hire employee working in the meat industry in connection with the slaughter of livestock 
• a weekly hire employee working in connection with the meat industry and whose termination of 

employment is determined solely by seasonal factors, or 
• an employee prescribed by the regulations as an employee to whom these provisions do not  apply. 

A modern award or enterprise agreement may also include terms specifying the minimum period of notice 
required for termination of employment. 

Note that the NES provisions relating to notice of termination only apply to notices of termination and 
terminations occurring after 1 January 2010. 

Redundancy entitlements 

The NES also provide redundancy pay entitlements to all national system employees.  This is a new provision 
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not previously available in federal legislation. An employee is entitled to redundancy if his/her employment is 
terminated at the employer’s initiative because the employee’s job is no longer required to be done by anyone 
(except where this is due to the ordinary and customary turnover of labour), or  because of the employer’s 
insolvency or bankruptcy. 

However, an employer does not have to pay any redundancy pay if it is classified as a small business (that is, 
one with fewer than 15 employees) or the employee being made redundant has less than one year’s service.  

An employee’s redundancy entitlement is calculated at the employee’s base rate of pay for his or her ordinary 
hours of work using the table below. 

 

Employee’s period of continuous service with the employer on 
termination  Redundancy pay period  

At least 1 year but less than 2 years 4 weeks 

At least 2 years but less than 3 years 6 weeks 

At least 3 years but less than 4 years 7 weeks 

At least 4 years but less than 5 years 8 weeks 

At least 5 years but less than 6 years 10 weeks 

At least 6 years but less than 7 years 11 weeks 

At least 7 years but less than 8 years 13 weeks 

At least 8 years but less than 9 years 14 weeks 

At least 9 years but less than 10 years 16 weeks 

At least 10 years 12 weeks 

 

An employee’s service prior to the commencement of the NES on 1 January 2010 is not counted for  
redundancy pay purposes if immediately before that date his/her terms and conditions of employment did not 
include an entitlement to redundancy pay. 

Where there is a transfer of employment of a national system employee between non-associated entities and 
the second employer decides not to recognise the employee’s service with the first employer, then provisions in 
the FW Act concerning recognition of previous service and continuity of service in the case of a transfer of 
employment of an employee do not apply for the purposes of redundancy under the NES - and therefore the 
employee would have an entitlement to redundancy pay. 

Where there is a transfer of employment of a national system employee and any period of service with the first 
employer counts as service with the second employer, the employee will not be entitled to redundancy pay from 
the first employer. 

Similarly, an employee will not be entitled to redundancy pay where employment with the first employer is 
terminated and the employee rejects an offer by a second employer of employment on terms and conditions 
substantially similar to and, overall, no less favourable than the  terms and conditions of employment with the 
first. Nor will there be an entitlement if the second employer recognises the employee’s service with the first 
employer for the purpose of long service leave and,  if accepted, would have meant there was a transfer of 
employment. However, FWA may order the first employer to pay a specified amount of redundancy pay that 
FWA considers appropriate, if FWA is satisfied that not to do so would operate unfairly to the employee. 

The NES redundancy  provisions do not apply if the employee is: 

• employed for a specified period of time, for a specified task, or for the duration of a specified season 
(unless the substantial reason for employing the employee in that manner was to avoid the application of 
the redundancy provisions) 
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• dismissed because of serious misconduct 
• a casual employee 
• an employee (other than an apprentice) to whom a training arrangement applies and whose employment is 

for a specified period of time or limited for any reason to the duration of the training arrangement 
• an employee prescribed by the regulations as an employee to whom the provisions do  not apply 
• an apprentice 
• an employee to whom an industry-specific redundancy scheme in a modern award applies 
• an employee to whom a redundancy scheme in an enterprise agreement applies if the scheme is an 

industry-specific redundancy scheme that is incorporated by reference into the enterprise agreement from a 
modern award that is in operation, and the employee is covered by the industry-specific redundancy 
scheme in the modern award, or 

• an employee prescribed by the regulations as an employee to whom the redundancy provisions do not 
apply. 

Note that  the redundancy pay entitlement in the NES only applies to terminations occurring after 1 January 
2010, even if the notice of termination occurred prior to that date. 

Fair Work Information Statement 

 

Employers are required to provide all new employees, either before, or as soon as practicable after they 
commence employment, with a Fair Work Information Statement which contains prescribed information about 
the employee’s rights and entitlements at work, including: 

• the NES 

• modern awards  

• agreement making  

• freedom of association 

• termination of employment 

• individual flexibility 

• union rights of entry, and 

• the role of FWA and the Fair Work Ombudsman. 

However, there is  no obligation to provide the statement to existing employees. 

Transitional provisions 

Transitional provisions for the application and operation of the NES to existing instruments and employment 
arrangements following their 1 January 2010 commencement are found in the TPCA Act. 

The TPCA Act refers to “transitional instruments” which include all the awards or agreements operating on 1 
January 2010, when the NES commenced operation. The Act provides that, to the extent that a term of a 
transitional instrument is detrimental to an employee in any respect when compared to an NES entitlement, the 
term of the transitional instrument has no effect.  

The TPCA Act specifies that provisions in the NES on the following matters have effect from 1 January 2010 as 
if a reference to a modern award or an enterprise agreement included a reference to a transitional instrument: 

• averaging of hours of work 
• cashing out and taking paid annual leave 
• dealing with cashing out and paid personal/carer’s leave 
• dealing with the evidence required for paid personal/carer’s leave, etc 
• substitution of public holidays 
• terms dealing with an employee giving notice to terminate his/her employment 
• situations in which redundancy pay entitlements under the NES do not apply 
• payment of loading in lieu for school-based apprentices and trainees. 
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An employee’s service with an employer before 1 January 2010 counts as service for the purpose of 
determining the employee’s entitlements under the NES, other than entitlements to paid annual leave and paid 
personal/carer’s leave.  

Where before 1 January 2010 an employee already had an entitlement calculated by reference to a period of 
service with the employer, that period of service is not counted again when calculating his/her entitlements 
under the NES (although this limitation does not require any initial qualifying period of service for long service 
leave again). 

 An employee’s period of service prior to 1 January 2010 does not count towards the calculation of redundancy 
pay entitlements under the NES if the employee’s terms and conditions of employment immediately before 1 
January 2010 did not provide for redundancy pay. 

Leave to be taken or being taken as at 1 January 2010 is to be taken or continued under the rules prescribed by 
the relevant NES. 

Enforcement 

The FW Act states that an employer must not contravene a provision of the NES. Contravention gives rise to 
civil remedy provisions, with the maximum penalty being 60 penalty units. 

Applications for orders can be made to FWA in relation to contraventions of civil remedy provisions. However,  
orders cannot be made in relation to a contravention of the requirement that an employer refuse a request for 
flexible working arrangements or a request to extend unpaid parental leave for a further 12 months only on 
reasonable business grounds (see above).  

An application for orders in relation to a contravention of the NES can be made by an employee affected by the 
contravention, a union entitled to represent that employee or an inspector. 

The application can be made to the Federal Court, the Federal Magistrates Court or an eligible state or territory 
court.  

 

 

 
 
 

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


