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Hong Kong Company Secretary’s Practice Manual ¶2-000

NEW DEVELOPMENTS

¶2-000 New Companies Ordinance

On 12 July 2012 the new Companies Ordinance (“CO”) was enacted by the 
Legislative Council with an effective date of implementation contingent on the 
passing of further subsidiary legislations. This new piece of legislation consists of 
921 sections and 11 schedules. With the subsequent enactment of the 12 subsidiary 
legislations, the CO became effective on 3 March 2014.

The CO’s salient features include:

• Some of the existing guidelines of the Companies Registry (“CR”) are now 
written into law, which makes it possible for CR to have a wider scope 
of enforcement over those officers and companies not in compliance with 
the new CO.

• The powers and responsibilities of the Registrar of Companies are defined 
more clearly and in much greater detail thus giving the Registrar greater 
enforcement powers over officers and companies breaching the law.

• The Memorandum of Association is no longer  required for incorporation of 
companies. Model Articles of Association may be adopted by companies. 
If a company does not wish to use the Model Articles, tailored-made 
articles of association can be used for incorporation.

• Greater transparency on who is making management decisions. There 
must be at least one natural person appointed to the board of directors 
although corporate directors can still be appointed for private companies.

• Director’s duty to exercise reasonable care, skill and diligence is now 
written into law. Directors’ liabilities and indemnity provisions are more 
clearly defined. Procedures for directors to declare interests are laid 
down in the new CO. It remains to be seen if CR will take action if there 
are complaints from any member or third parties to CR on their board of 
directors breaching their duty of care, fair dealing or non-compliance of 
certain sections of the new CO.

• Shares will no longer have par value. It is no longer necessary to determine 
whether the shares are issued at discount or at a premium. However, the 
board still needs to consider whether the issued price is fair to avoid any 
complaints from shareholders.

• Additional contribution to issued shares will be feasible.

• The unofficial practice of redenomination of capital from one currency to 
another has been written into law.
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• Annual general meeting can be dispensed with. On the other hand, 
procedures and timeline for circulation of written resolutions of members 
are defined clearly giving the members more rights in making decisions 
for their companies.

• Simplified reporting is feasible for small to medium sized companies 
(“SMEs”). This could minimise the reporting workloads of SMEs. On the 
other hand, public and larger private companies are required to prepare 
more comprehensive reports and business review

• The rights to have access to information from a greater number of people 
and duties of auditors are defined in length. Indemnification given to 
auditors for negligence, default, breach of duty or breach of trust is 
invalid.

• Amalgamation can be arranged for companies within a group subject to 
the directors of the amalgamating company making a solvency statement 
and follow the procedures in the new CO. Amalgamation can be vertical, 
i.e. a holding company with its subsidiaries; or horizontal, i.e. two or more 
fellow subsidiaries. Sections on scheme of arrangement are abolished. 
This could minimise the time and costs for group restructuring.

The new CO changes the regulatory regime. How strict the CR will be in enforcing 
the laws will remain to be seen. For company secretaries, strict compliance should 
always be the rule of the game.
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STATUTORY BOOKS

¶25-010 Introduction

It is compulsory for a company to maintain certain information under the CO. 
The information is available to the general public in some cases and only to 
members and creditors of the company in others.

The information may be kept and maintained at:

• the registered office of the company;

• the principal place of business of the company; or

• such other place as the directors may approve if proper notices are filed 
with the Registrar of Companies.

The term “book and paper” includes accounts, deeds, writings and documents.

“Document” includes summons, notice, order and other legal process and registers.

It is the duty of the directors and secretaries of the company to ensure that the 
company’s statutory and non-statutory books are properly established, maintained and 
up-to-date. Officers of a company are personally liable for failure to maintain statutory 
books and may be liable on conviction to penalties and default penalties under the CO.

Law: sec 351, 627, 628, 641, 648 and 657, Companies Ordinance (Cap 622)

¶25-050 Company records

The following must be maintained by each company:

• (where debentures have been issued) register of debenture holders 
(sec 308 and 309);

• register of charges and copies of all charging instruments (sec 351 to 354);

• register of members (sec 627 and 628);

• written records of sole member (sec 617, 618 and 621), if applicable;

• minute books (sec 418, 482, 618 and 621);

• written records of sole director (sec 483C), if applicable;

• register of directors and secretaries (sec 641, 648 and 657);

• accounting records (sec 373, 374 and 377).

The following registers are required for listed companies:

• register of directors’ and chief executives’ interests and short position 
(Securities and Futures Ordinance sec 336);

• register of interests in shares and short positions of substantial 
shareholders (Securities and Futures Ordinance sec 336);
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In addition to the statutory books, it is usual for a company to maintain the 
following non-statutory books:

• register of transfers;

• register of important documents (containing for example the Articles 
of the company, the company lease, licences issued by the relevant 
authorities relating to the company’s business, etc.).

For information which is not kept by making entries in a bound book but in any 
other manner, the following must be observed:

• reasonable precautions must be taken to guard against falsification and 
facilitate the discovery of falsifications; and

• proper facilities must be provided to enable the register, index, minute 
book or books of account to be inspected.

¶25-100 Checklist of contents of statutory books

CO Section No 
(unless otherwise 

stated)
Type of statutory book & contents

627, 628 and 630 Register of members to be kept either in Chinese 
or English language
The register must contain:
• the name and address of each member;
• if the company has a share capital, the number of shares 

held by each member (distinguished by share numbers, 
if any, or by the number of certificates, if any) and the 
amount paid (or agreed to be considered as paid) on the 
shares held by each member;

• the date on which each person was entered as member;
• the date on which a person ceased to be a member.
Note 1: If all the issued shares of the company or all 
the shares within one particular class are fully paid up, 
distinguishing number is not necessary (sec 136).
Note 2: All entries relating to a person can be destroyed 
10 years after that person ceased to be a member 
(sec 627(5)).
Note 3: Particulars required to be made into the register 
must be made within 2 months.
Index of members (if members exceed 50 unless the 
register constitutes an index) (sec 630).
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CO Section No 
(unless otherwise 

stated)
Type of statutory book & contents

Securities and 
Futures Ordinance 

sec 336

Register of directors’ and chief executives’ shareholdings 
and Register of substantial shareholders etc.

• All notifications made by parties pursuant to Pt XV 
of the Securities and Futures Ordinance and received 
by the company have to be kept either in the register 
of directors and executives or register of substantial 
shareholders.

• Entries must be in chronological order.
• Once notification is received, the register(s), as the case 

may be, must be updated within 3 business days.
• If the register does not constitute an index, an index 

must be made to enable information to be readily 
found against those persons whose names appear in 
the register.

• The company shall, within 10 business days after the 
day on which a name is recorded in the register, make 
any necessary alteration in the index.

• The registers have to be kept for 6 years after a 
company ceases to be a listed corporation.

Register of directors and secretaries to be kept either 
in Chinese or English language

641 and 643 Directors
The register of directors must contain with respect to each 
director:
• present forename and surname;
• any alias;
• any former forename and surname;
• usual residential address;
• the number of his identity card (if any) or, in the 

absence of such number, the number and issuing 
country of any passport held by him;

• in the case of a body corporate, its corporate name 
and registered or principal office (applicable to private 
company only other than one within a group of 
companies of which a listed company is a member).
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CO Section No 
(unless otherwise 

stated)
Type of statutory book & contents

Note 1: If a body corporate is the director, its incorporation 
number should be obtained if it is incorporated in Hong Kong 
in order to complete the specified forms reporting its 
appointment as director and any subsequent changes thereof.
Note 2: A person to be appointed as a director of a 
company listed in Hong Kong has to disclose his other 
directorships in listed companies whether listed in 
HongKong or overseas for the past 3 years in accordance 
with Main Board Listing Rules 13.51(2).
Note 3: If the company has only one member and that 
member is the sole director, the particulars of the reserve 
director (if any) must also be entered therein.

648 Company secretaries 
The register of secretaries must contain with respect to 
each company secretary:
• present forename and surname;
• any former forename and surname;
• any alias;
• the number of his identity card (if any) or, in the 

absence of such number, the number and the issuing 
country of any passport held by him;

• the correspondence address (if the company secretary is 
a natural person, the correspondence address can be the 
registered office address of the company);

• in the case of a body corporate, its corporate name and 
registered or principal office where all the partners in a 
firm are joint secretaries, the name and principal office 
of the firm may be stated instead of the said particulars.

Note 1: As the company secretary should ordinarily be 
resident in Hong Kong, it is normally expected that an 
individual acting as company secretary of a company 
should have identity card. If none, care must be made to 
check if that person meets with the “ordinarily resident” 
requirement.
Note 2: If the company secretary is a body corporate, it 
must either be incorporated or having a principal place of 
business in Hong Kong. Therefore, the incorporation or 
registration number should be available. (sec 474(4)).
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¶35-200 Employees’ shares

Employees’ shares may be issued to employees if authorised by the articles of the 
company. The shares are usually issued as an incentive to employees to give them 
a sense of participation in the success of the company.

¶35-250 Founders’/management shares

Founders’ shares are normally offered in limited numbers to the founders or 
promoters of a company. They usually carry very large voting rights in comparison 
to the value and also entitle the holder to a large portion of the company’s surplus 
profits after dividends have been paid to other classes of shares. Founders’ shares 
are usually issued in family-controlled companies and are issued as an incentive 
or recognition of the holder’s status in the company.

¶35-300 Stock

Shares cannot be converted into stock.

Law: sec 138, Companies Ordinance (Cap 622)

A company, having previously converted shares into stock, may reconvert the 
stock into shares pursuant to sec 174 and 175.

¶35-400 Difference between shareholder and member

A member of a company is:

• the person deemed to be a member of the company by virtue of his being 
a founder member to its articles;

• every other person who agrees to become a member and whose name is 
entered in the company’s register of members.

On the basis of this definition, a member is not necessarily a shareholder (e.g. where 
a company has no share capital) as defined in sec 9 of the CO. Nor is a shareholder 
necessarily a member (e.g. where a person buys shares but is not registered in 
the register of members). Thus, while the terms “shareholder” and “member” are 
often used interchangeably, e.g. a shareholders’ meeting is also referred to as a 
members’ meeting, the two are not synonymous.

Please refer to ¶15-850 (“Fair dealing by directors”) for discussion on Part 11 
of the CO.

Substantial shareholder

The duty to disclose substantial shareholdings in listed company is contained in a 
separate Ordinance, the Securities and Futures Ordinance (Cap 571). A shareholder is 
obliged to make a disclosure when:

• an acquisition or disposal takes his interests above or below the notifiable 
interest; and

• there is a 1% change above the notifiable interest.
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The “notifiable interest” is taken to be 5% of the issued voting share capital of the 
company or if the company has more than one class of voting shares, it is 5% of 
the class in question.

A substantial shareholder is required to give notice in writing to the company and 
the HKEx stating:

• his name and address;

• full particulars of the voting shares in the company in which he has an 
interest, including the name of the registered holder of the shares;

• full particulars of each such interest; and

• reason for disclosure.

The notice must be given within three business days next following the day on 
which the duty to disclose arises.

Law: Part XV, SFO (Cap 571)

ALLOTMENT AND ISSUE OF SHARES

¶35-500 Share application procedures

Founder shares

For incorporation purposes, founder members of the articles of a company must 
state therein, opposite to their respective names, the number of shares that they 
have agreed to take.

Founder shares are deemed to have been allotted on the date of incorporation. 
Companies adopting the model articles for private companies limited by shares 
(“model articles”) should ensure that the consideration for the founder shares are 
paid on or before the incorporation of the companies.

Please refer to ¶7-400 for Sample Articles for private companies limited by shares.

Post incorporation
Private limited company

The application procedure is relatively easy. Only existing members or persons 
approved by the directors of the company may apply. A simple share application 
form should be completed, signed by the applicant and sent to the company 
secretary or the board of directors together with the requisite payment within a 
specified timeframe.

Unless the shares are to be allotted to existing members on a pro-rata basis, 
allotment mandate, i.e. shareholder resolution conferring on the board of directors 
authority to allot shares, must have been obtained from existing members. 
Companies adopting the model articles could only issue fully paid shares. 
Therefore, consideration for the shares should be received on or before allotment.
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¶35-600 Checklist for allotment and issue of shares

The following list includes some of the usual matters that have to be considered 
before shares are allotted and issued:

(1) Are the shares to be issued to the founder member? If not, there should be 
a written application for the shares and the agreed price should be stated 
clearly therein.

(2) Check the articles of the company on the specific requirements for 
allotment of shares. Have the relevant resolutions authorising the board 
of directors to allot shares been passed in general meeting?

(3) Are there any restrictions on allotment? If not, allot the shares.

(4) If the shares to be issued are of a certain class (e.g. preference shares), the 
articles of the company should provide for the issue of such shares.

After allotment and issue, the following matters must be considered:

(1) Has the prescribed Form NSC1 (Return of allotments) been filed with 
the Registrar of Companies? If shares are allotted for consideration other 
than cash, the particulars must be stated therein.

(2) Have the share certificates been issued?

(3) Has the register of members been updated?

It has not been specified in sec 141(1) the type of resolution to be passed. Unless 
specified in the articles of association to the contrary, the company may consider 
passing an ordinary resolution to authorise the directors to allot shares.

Law: sec 140 and 141, Companies Ordinance (Cap 622)

Specimen letter of application for shares for a private company

Name of Company

Hong Kong

Date

Dear Sir

We, (full name of company), hereby apply for (number) shares in your company 
for a total cash consideration of (amount). A cheque for payment of the 
subscription amount is attached herewith for your action.

Should the aforementioned number of shares be allotted to us, we agree to abide 
by the articles of association of your Company and authorize your Company to 
enter our name into the register of members.

Yours faithfully

(name of company)
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The register of members should be updated within 2 months once the allotment or 
transfer has been made and the share certificate has been issued. This includes the 
updating of the index to the register of members, if applicable.

It is important to keep the register of members updated and accurate as the register 
is the primary proof of those matters that need to be inserted therein unless 
evidence is available to prove otherwise. Details of a member could be destroyed 
10 years after that person ceased to be a member.

Law: sec 142, 144 and 627, Companies Ordinance (Cap 622)

¶35-650 Restrictions on allotment

Before issuing shares to an applicant, it is prudent to ascertain whether there are 
any applicable restrictions. The following are some examples of restrictions on 
allotment.

Limit on the number of shareholders

Ensure that the 50-member limit for a private company or any other limit in 
number of shareholders in the company’s articles does not prevent shares from 
being issued to the applicant. Employees or former employees who hold shares in 
the company are not counted in the 50-member limit.

Law: sec 11, Companies Ordinance (Cap 622)

Rights of pre-emption (private companies only)

Do the articles of the private company contain restrictions on the allotment or sale 
of shares to persons other than its existing shareholders? Can the shares be sold to 
an outside party without the approval of the other shareholders?

Conditions for allotment of shares offered to the general public

Section 42 of the Companies (Winding Up and Miscellaneous Provisions) Ordinance 
prohibits the allotment of any shares of a company offered to the public unless:

(a) the minimum subscription has been subscribed;

(b) the sum payable on application for the shares so subscribed has been 
received by the company. If payment is made by cheque, the amount is 
considered paid and received by the company if a cheque for that sum 
has been received in good faith by the company and the directors of the 
company have no reason for suspecting that cheque will not be paid.

The minimum subscription must be reckoned excluding any amount payable 
otherwise than in cash.

The amount payable on application on each share must not be less than 5% of the 
nominal amount of the share.
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