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tion itself,'s the question arises whether this notion should be interpreted aceqrg.
ing to the understanding of the various Member State laws or instead on the bagg
of an “autonomous” definition to be formulated by the Court of Justice of the Eyy
It is submitted that there is not likely to be any single answer to be given to t.higl
question and that different answers may be given according to the context of the
legislation in question, these turning on a variety of considerations, but particu]ady
on the degree of juristic integration which the Court of ] ustice thinks desirable apq
practicable in that context. However, where the Court of Justice considers it right
to take an autonomous view of “contract” for the purposes of EU legislation, it mMay
well take as its starting-point the definition of contract set out in the Propoged
Regulation on a Common European Sales Law, which defines “contract” as g
agreement intended to give rise to obligations or other legal effects”.’® It is to bg
noticed, in particular, that this definition makes no requirement of reciprocity g
provision of value such as is found in the doctrine of consideration with the resyj
that, in principle, purely gratuitous agreements could fall within its scope.!® The
following paragraphs consider the approach to definitions of “contract” following
existing case law of the European Court.

EU private international law The Court of J ustice itself has had occasion to hold
that a European and “autonomous” view should be taken of the understanding of
what constitutes a contractual as opposed to an non-contractual matter for the
purposes of jurisdictional rules under the Brussels Convention (now brought within
EU law as the Brussels Ibis Regulation),'® and this has meant that an action clas-

13 ¢f, Amended Proposal for a Directive of the Buropean Parliament and of the Council on certain
aspects concerning contracts for the online and other distance sales of goods COM(2017) 637 fina,
art.2(g) and a Proposal for a Directive of the European Parliament and of the Council on ceitan
aspects concerning contracts for the supply of digital content COM(2015) 634 art.2(7). wi e
“contract” is defined for the purposes of the proposed directives as “an agreement intendv-d ‘o give
rise to obligalions or other legal effects™.

Preposal for a Regulation of the European Parliament and of the Council on a Conimon European
Sales, Law Com(2011) 635 final art.2(a). On the Proposal, sce above, para.1-015 s noted aboye,
this definition is adopted by recent proposals for directives in the areas of conirats of sales of goods
and for the supply of digital content.

of the inclusion within those contracts for which the Common Europear Sales Law would have been
available of “contracts for the supply of digital content ... irrespective ot whether the digital content
is supplied in exchange for the payment of a price”: Proposal Com201:1) 635 final, art.5(b) and the
Proposal for a Directive of the European Parliament and of the Council on certain aspects concert-
ing contracts for the supply of digital content COM(2015) 634 art.3(1) which adopts a definition of
contract as “an agreement intended to give rise to obligations or other legal effects” but then restricts
the scope of its requirements, inter alia, to “any contract where the supplier supplies digital content
to the consumer or undertakes Lo do so and, in exchange, a price is to be paid or the consumer
actively provides counter-performance other than money in the form of personal data or any other
data”.

Kalfelis v Schroder (189/87) BU:C:1 088:459, [1988] E.C.R. 5565 especially at 5577 (A.G. Darmon),
5585: OFAB, Ostergéitlands Fastigheter AB v Koot (C-147/12) EU:C:2013:490, July 18, 2013 at
para.33; Brogsitter v Fabrication de Montres Normandes EURL (C-548/12) EU:C:2014:148, March
13, 2014 at para. 18; ERGO Insurance SEv If P&C Insurance AS (Joined Cases C-359/14 and C-475/
14) BEU:C:2016:40, Tanuary 21, 2016 at para.43; Kolassa v Barclays Bank Plc (C-375/13)
BU:C:2015:37, Tanuary 28, 2015 at para.43; Granarolo SpA v Ambrosi Emmi France SA (C-196/
15) BU:C:2016:559, July 14, 2016 at para.19. The Brussels Convention was replaced as from March
1, 2002 by the Council Regulation 44/2001 on j urisdiction and the recognition and enforcement of
judgments in civil and commercial matters [2001] O.J. 1O12/1 (“Brussels [ Regulation™), which was
in turn replaced as from January 10, 2015 by Regulation (EU) 1215/2012 of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial mattess
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ified in one Member State (France) as contractual has been held extra-contractual
is‘o  these purposes. 187 The Buropean Court decided that:

s the phrase ‘matters relating to a contract’ within the meaning of Article 5(1) of the
Convention should not be understood to cover a situation where there 1s no obligation
fieely entered into by one party to another. Where a sub-buyer of goods which are bought
from an intermediate seller brings an action against a manufacturer for damages on the
sole ground that the goods are not in conformity, it is important to observe that there 1s
00 contractual link between the sub-buyer and the manufacturer because the latter has not
andertaken a contractual obligation of any kind to the former.”#

As regards the EU instruments governing applicable law, the Rome II Regulation
on the 1aw applicable to non-contractual obligations specifies that “the concept of
n{,n_(;c.ntratcl:m:ll obligation” must be understood as an “autonomous concept”!® and
includes certain areas of law (notably, “product liability” and pre-contractual li-
ghility (“culpa in contrahendo™)) which in some national laws fall within contract
and in others outside it. 190 The scope of the Rome I Regulation (replacing the earlier
Rome Convention) on the law applicable to contractual obligations is to be
interpreted in a way consistent with the earlier Rome II Regulation.'' For this
purpose, the Crict of Justice of the EU has held that “the concept of ‘contractual
obligation” [trnider the Rome I Regulation] designates a legal obligation freely
consented to by one person towards another”.”*

Epsopean definition of “worker” As to the various legislative provisions
joveming contracts of employment and contracts under which “workers” act,
Jlearly their concern is not with “contract”, but rather with “employment contract”
o “worker”, but in this respect some of the EU legislation clearly invites the courts
of the Member States to refer to a conception of contract drawn from their own legal
system, while other provisions have attracted a European conception. So, for
example, Directive 91/533 which makes certain requirements as to the informa-
fion to be given by employers to their employees as to the conditions of employ-
ment expressly provides that it shall apply “to every paid employee having a
contract or employment relationship defined by the law in force in a Member
State”.1%3 On the other hand, the European Court of Justice made clear as early as

(recast) (“the Brussels Ihis Regulation”). And see below, para.1-209.

W Jakob Handte & Co GmbH v Société Traitements Mécano-chimigues des Surfaces (TMCS) (C-26/
91) EU:C:1992:268, [1993] I.L.Pr. 5 and see below, para.1-209.

18 [1993] LL.Pr. 5 at 22.

8 Regulation 864/2007 of the Buropean Parliament and of the Council law applicable to non-
contractual obligations (“Rome II Regulation™) [2007] O.J. L199/40 recital 11.

i Rome IT Regulation arts 5 and 12 respectively.

1 Regulation (EC) 593/2008 on the law applicable to contractual obligations (“Rome 1) [2008] O.J.
L177/6 tecital 7. See below, Ch.30 and especially para.30-018.

¥ ERGO Insurance SE v If P&C Insurance AS (Joined Cases C-339/14 and C-475/14) EU:C:2016:40,
January 21, 2016 para.d44; Verein fiir Konsumenteninformation v Amazon EU Sarl (C-191/15)
EU:C:2016:612, July 28, 2016 esp. at para.60 (action for cessation of use of unfair contract terms
falls under Rome II as concerning a non-contractual obligation, though the assessment of the terms
falls under Rome I as concerning a contractual obligation following the nature of these terms whether
this arises in an action for cessation or in an individual action between a trader and a consumer);
Committeri v Club Mediterranee SA [2016] EWHC 1510 (QB) at [45]-[48]; Pan Oceanic Inc v
UNIPEC UK Co Lid [2016] EWHC 2774 (Comm), [2017] 2 ALl E.R. (Comm) 196 at [153]-[163].

¥ Directive 91/533 on an employer’s obligation to inform employees of the conditions applicable to
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1964 that “worker” for the purposes of the principle of freedom of move
workers contained in art.48 (later art.39) of the EC Treaty (now art.45 TFEU)
be given a European understanding'** the fleshing out of this being the ma
a series of subsequent judgments, 95

“Consumer contract” Finally, while it is clear that certain as
of “consumer contract” for the purposes of the Directive on Unfair Termsg ;
Consumer Contracts 19931% are to be interpreted “autonomously”
whether the notion of “contract” itself will also be so interpreted by the Cq
Justice of the EU or will instead fall to be governed by the legislation or ca
of the Member States.!%” If it were interpreted autonomously,
of “contract” may well differ from that given by English law,

Member States except the Republic of Ireland. Furthermor

be inspired by the definition already noted in the Proposal for a Regul
common European sales law, 19

“Contract” in EU public procurement law The Court of Justice has adopted ap
autonomous Buropean view of “contract” for the purposes of the public procyre.
ment directives. In Teckal Srl v Comune di Viano'® the Court recognised that the
conclusion of an agreement by a public authority and a company which, although
a separate entity, is in substance a department of the authority falls outside the
requirements of these directives, 200 According to the Court;

“As to whether there is a contract, the national court must determine whether there hag
been an agreement between two separate persons.

In that regard, ... it is, in principle, sufficient if the contract was concluded between
on the one hand, a local authority and, on the other, a person legally distinct from that I
cal authority. The position can be otherwise only in the case where the local authony

exercises over the person concerned a control which is similar to that which it «xerciges

the contract or employment relationship [1991] 0.7, L288/32 art.1 (1). Similarlv. Framework Agree-
ment on Part-time Work ¢1.2(1) “[t]his Agreement applies to part-time workers whs have an employ-
ment contract or employment relationship as defined by the law, collecti e 2Zrzement or practice
in force in each Member State”, Annex to Directive 97/81/EC concerving ine Framework Agree-
ent on part-time work concluded by UNICE, CEEP and the ETUC [19%8] O.J. L14/9.

194 Hockstra (née Unger) v Bestuur der Bedriffsvereniging voor Detailhandel en Ambachten (C-75/
63) EU:C:1964:19, [1964] E.CR. 177.

195 See Craig and de Birca, EU Law, 6th edn (2015), Ch.21.

1% See VOLIL, paras 38-218—38-219,

197 Whittaker (2000) 116 L.Q.R. 95 and see Vol II, paras 38-015, 38-220—38-230. cf. the position under
the Consumer Rights Directive 2011 art.6(5), on which see Vol.II, paras 38-063—38-065.

1% Above, para.1-025. cf. the Proposal for a Directive of the European Parliament and of the Council

on certain aspects concerning contracts for the supply of digital content COM(2015) 634 art.3(1)
which adopts a definition of contract as “an agreement intended to give rise to obligations or other
legal effects” but then restricts the scope of its requirements, inter alia, to “any contract where the
supplier supplies digital content to the consumer or undertakes to do so and, in exchange, a price is
to be paid or the consumer actively provides counter-performance other than money in the form of
personal data or any other data”.
12 C-107/98 EU:C:1999:562, [1999] E.C.R. [-8121.

20 At the time, Council Directive 1992/50/EEC relating to the co-ordination of procedures for the award

of public service contracts; Directive 93/36/EEC of J une 14, 1993 co-ordinating procedures for the
award of public supply contracts.
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artments and, at the same time, that person carries out the essential part

over its own dep th the controlling local authority or authorities.”20!

- Teckal th rt ... nar
i TREA Leuna Case, “in Teckal the court ... nar-
Hj Ctkél? Psgg;itl’l’lbmyeinterpreting it teleologically”.zoz_ Sub_sequent case_:
e pean Court (as reviewed by the Supreme Court in stk”Manage
e Euﬂf;d v Brent LBC) makes clear that the “Teckal exception doeg not
e aning to be given to particular words or phrases in the Direc-
iec” thg n?eeto be found in the definition of ‘public cont_racts’ ”, but rather
ﬁw}fﬁz;ttalogolicies pursued both by the procurement directives and by the EC
on fun

’I!reaty itse]-f- a3

AsA.G. Stix-
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number of norms of the English law of contract o_f a generality,

g d importance to have attracted the designation of principle, though

B é;ﬂ n do%:s not have a technical legal significance. A qumber qf legal
- demgnl? 1(:ﬂvancecl as included within such a category o_f Pr}”??}?a includ-
per coqld_ e_@ ol privity of contract,? the principle of “objectivity” in agree-
il thg'ﬂﬁp rm{C e anciples of contractual interpretation.?% quever, two linked
m"am" al’; 5 \in olfJ fundamental importance, viz the princ1p1§:s of free@om of
pnnmp]‘rﬂs cll/Jflz[lhe binding force of contract.2”” By these two principles, English l_aw
contr:: ! ?i its attachment to a general vision of contract as the free expression
h:ss“ﬂf]essis of the parties which will then be given effect b){ the la.w. Ho'_vvever,
i odern law still takes these principles as the starting-point of its ap-
;;l:)lzliil:ht?)?ontracts, it also recognises a hostbof lqufalliﬁtcl:au?[gs Bgonntaléf‘:}?r, s;g$§

i : reated egislation. :

recognlsedt r C}?er:fjszl E?ghae‘fl ;lll:a(\it iﬁf:;z {\:faric;us qj:lali%ications should not be seen
b }?rsex ression of particular reasons or considerations of policy special
ﬁiﬁcli); :z;teit inl’[ should instead be seen as themselves regeftl:?f a furtﬁf:;lzter:)t;'a;

inci Bt in terms of a principle of good fai in co
52225}2,55 I:rgentgggfugllltfall?rness.m EUEiaw a]fso recogglifes tlhﬂe; HEE;]I;Z?EZ I(;f

: and the binding force of contracts, but, unlike Er : =
ﬁzzdloa?v,oaflsc{? ggsgz:rs to be movinggtowards the recognition of a principle of good
faith or “good faith and fair dealing” 2"

R ] 3 d 50.
Z- :C:1999:562, [1999] E.C.R. I-8121 at paras 49 an . _ .
::'! gfaldor-].f{ligllsi gPL Recycl.'inrg’park Lochau GmbH v Arbeitsgemeinschaft The;?zmsche Restabfall und
Energierverweriungsanlage (C-26/03) EU:C:2005:5, [2005] ECZI;1 Elza; L.C ]::‘,4 1221, per Lord
23 Risk Management Partners Ltd v Brent LBC[‘J [[;;Z(Sncl]’;pfécg;:r[he c(mc]uslig.n o public,cgn[racts
Hope of Craighead and see further [201.1] : d‘ [ gl A S b
t tities in the public sector (which forms r_he: context o _
lr]:ggl:ilc})r?;y the PublicpCDntracts Directive 2014 Directive 2014/24/EU on pgt;L;c procurement and
repealing Directive 2004/18/EC [2014] O.J. L94/65 art.12 and recitals 31 and 32.
¢ See below, Ch.18, para.18-003.
5 See below, para.2-002. _ . 4
i SE: b:lg: 1}:3;:5 13-041 et seq. and especially Investors Compensanqn Scheme Lid v West Bromwich
Building Society Ltd [1998] 1 W.L.R. 896 at 912-913, per Lord Hoffmann.
7 See below, paras 1-031—1-040, 1-041—1-043.
% See below, paras 1-032, 1-036 et seq.
M See below, paras 1-044 et seq.
40 Below, paras 1-047—1-048.
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(a) Freedom of Contract

Freedom of contract in the nineteenth century In the nineteenth century,
freedom of contract was regarded by many philosophers, economists and judges ag
an end in itself, finding its philosophical justification in the “will theory” of contract
and its economic justification in laissez faire liberalism.2!! Thus, the parties were
to be the best judges of their own interests, and if they freely and voluntarily entereq
into a contract, the only function of the law was to enforce it. In particular, its valig.
ity should not be challenged on the ground that its effect was unfair or sociall

undesirable (as long as it was not actually illegal or immoral, the latter of which was
understood in a restrictive sense)?'2 and it was immaterial that one party was
economically in a stronger bargaining position than the other. Nowhere can this at.
titude be seen more clearly than in the attitude of the courts to clauses which at-
tempted to regulate the damages payable on breach of contract. For, the courts held
that parties to a contract were able to limit or exclude liability in damages not
merely for breach of contract, but also in tort.?'3 The courts’ attitude to freedom of
contract can also be seen in their treatment of an exception to it, for while they ac-
cepted that penalty clauses were ineffective even if agreed by the parties, they did

so only owing to the force of established precedent to this effect and with consider.
able reluctance 2!

Freedom of contract in the modern common law Freedom of contract as a
general principle of the common law retains considerable support. For example, in
1966, Lord Reid rejected the idea that the doctrine of fundamental breach was a
substantive rule of law, negativing any agreement to the contrary (and capable of
being used to strike down an exemption clause)?'s on the ground, inter alia, that this
would restrict “the general principle of English law that parties are free to contract

as they may think fit”.2!6 Tn 1980, in the same context, Lord Diplock observed?7
that:

211 See Dicey, Law and Opinion in England, 2nd edn (1914), pp.150-158; Pri.ting and Numerical
Registering Co v Sampson (1875) L.R. 19 Eq. 462 at [465], per Jessel M.I7; Munchester; Sheffield
and Lincelnshire Ry v Brown (1883) 8 App. Cas. 703 at [716]-|720], per Lord Bramwell; Sair v
Marquess of Northampiton [1892] A.C. 1 at [18]-[19], per Lord Bramwell. it is instructive to observe
that Lord Bramwell, who was one of the foremost judicial champions of freedom of coniract, also
believed in the necessity for a real as opposed to an apparent consent: see his judgment in British
and American Telegraph Co Ltd v Colson (1871) L.R. 6 Ex. 108, and his dissenting judgment in

Household Fire Insurance Co v Grant (1879) 4 Ex. D. 216, 232. See further, Atiyah, The Rise and

Fall of Freedom of Contract (1979) and cf, Gordley, above, para.1-019 at pp.214-217.

See below, paras 16-005 et seq.

* Nicholson v Willan (1804) 5 East 507. Lord Ellenborough C.T., at 513, rejected the plaintiff's argu-
ment that the attempt of the defendant, 2 common carrier, to exclude his liability for the loss of goods
cartied beyond the value of £5 was: “contrary to the policy of the common law, which has made com-
mon carriers responsible to an indefinite extent for losses not occasioned by ... act of God [or] the
King’s enemies”.

2% Ranger v G.W. Ry Co (1854) 5 H.L. Cas. 72, 94-95, 118-119; Atiyah, The Rise and Fall of Freedom
of Contract (1979), pp.414-415.

* See Suisse Atlantique Sociéré d’Armement Maritime SA v NV Romterdamsche Kolen Centrale [1967]
1 A.C. 361 and below, paras 15-023—15-027.

215 [1967] 1 A.C. 361 at 399.

A7 Photo Production Lid v Securicor Transport Lid [1980] A.C. 827 at 848.
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«A basic principle of the common law of contract ... is that parties to a contract are free
to determine for themselves what primary obligations they will accept.”!®
0

This support remains particularly strong in commercial contexts. So Lor_d B1i1 gh;cllm

f Cornhill stated that “[1]egal policy favours the furtherance of {ntc,frizllglona trade.
: mercial men must be given the utmost liberty of contracting™.? Morgovcr,
Conllj h courts have proved unwilling to strike down contracts on the ground su::n)ply
En% osne of the parties suffered from an “inequality of bargaining power :220
= sely, the House of Lords held that it would not add to the agreement which
Conv::tieq islave made by implying a term merely because it would be reasgnable
Lbedg so i)ut only where it is “necessary”,??! nor will the courts put a meaning on
:ﬁe worc‘is of a contract different from that which they clearly epr‘BSS.ZZ.Z Even where
the common law recognises an exception to freedom of c_:ogtrac.t, as in the case of
the law controlling penalty clauses,?? the courts have distinguished be_tween ;he
nature of this control and wider controls of contracts on the ground of fairness. ;—
cording to Lord Neuberger and Lord Sumptlop (w1th_ whom Lord Carn\llvz}th agreed)
in Cavendish Square Holding BV v Makdessi, ParkingEve Ltd v Beavis:

“There is a friaemental difference between a jurisdiction to revicyv the fairness qf a
contractual-cbligation and a jurisdiction to regulate the remedy for its breach. Leaving
aside chelienges going to the reality of consent,_such as those: based on fl’::illd, duress or
anduz infiuence, the courts do not review the fairness of men’s bargains either at law or

\ity. The penalty rule regulates only the remedies available for breach of a party’s

in ey oo

puigary obligations, not the primary obligations themselves.

1 the view of the Supreme Court, the true test whether a contract term imposes a
“penalty” on the party in default is whether:

28 And see Eurico SpA v Philipp Brothers [1987] 2 Lloyd's Rep. 215, 218 (term to do the impossible
valid). ; !
29 Homburg Houtimport BV v Agrosin Private Lid (The Starsin) [2003] UKHL 12, [2003] 3 W.L.R.
711 at [57]. See also Prime Sight Ltd v Lavarello [2013] UKPC 22, [2014] AC 436 at [47]
(contractual recital of fact known by both parties to be untrue enforceable in principle); Transocean
Drilling UK Ltd v Providence Resources Plc [2016] EWCA Civ 372, [20_16} 2A1 E.R._(Coml}:l) 606
at [28] (“the principle of freedom of contract is still fundamental to [En g_!lsh] commercial law™). See
also Rock Advertising Lid v MWB Business Exchange Cenires Ltd [2018] UKSC 24, [2018].2‘. WL.R1
1603 at [11] (holding that “party autonomy” justifies the binding nature of “no oral modification
clause in a contract). ) ) )
National Westminster Bank Plc v Morgan [1985] 1 A.C. 686, 708, disapproving the dictum qf Lord
Denning M.R. in Lloyds Bank Lid v Bundy [1975] Q.B. 326, 339; and see below, para.8-145. cf. paras
8-132 et seq. (unconscionable bargains). . _ _
Liverpool giry Council v Irwin [1977] A.C. 239, 254; Tai Hing Cotton Mill er.v. Liu Chfmg Hing
Bank Ltd [1986] A.C. 80, 104-105; Marks & Spencer Plc v BNP Paribas Sec:urzt:r_:'s Services Trust
Co (Jersey) Ltd [2015] UKSC 72, [2015] 3 W.L.R. 1843 at [14]-[21] and [77]; Ali v Petroleum Co
of Trinidad and Tobago [2017] UKPC 2, [2017] LC.R. 531 at [7] and see below, paras 14-001 et
seq. especially at 14-011—14-012
*2 See below, paras 13-041 et seq. _ o
23 Cavendish Square Holding BV v Makdessi, ParkingEye Lid v Beavis [2015] UKSC 6"{, [2015] 3
W.L.R. 1373 at [33] (“[t]he penalty rule is an interference with fre_e(?nm of contract”, per Lord
Neuberger and Lord Sumption); at [257] per Lord Hodge. On this decision see below, paras 26-190
et seq. -
24 [2015] UKSC 67, [2015] 3 W.L.R. 1373 at [13]; and see similarly at [73].
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_afnent on the contract-breaker out of all proportion to any legitim it
.atiocent party in the enforcement of the primary obligation.225

- purpose:

“... the circumstances in which the contract was made are not entirely irrelevant, In a
negotiated contract between properly advised parties of comparable bargaining power, the
strong initial presumption must be that the parties themselves are the best Judges of what
is legitimate in a provision dealing with the consequences of breach.”?2¢

And the bargaining position of the parties more generally may be relevant,?2?

Freedom of contract in EUlaw The “principle of freedom of contract” has been
recognised by the European Court of Justice 228 According to A.G. Kokott:

“Contractual freedom is one of the general principles of Community law. It stems from
the freedom to act for persons. It is inseparably linked to the freedom to conduct a busi-
ness [protecied by art.16 of the EU Charter of Fundamental Rights]. In a Community

which must observe the principle of an open market economy with free competition,
contractual freedom must be guaranteed.”229

Freedom of contract has also been set by the European Commission as a
fundamental point of reference for the development of European contract law?® and
was placed by it as a “general principle” in its Proposal for a Regulation on a Com-
mon Buropean Sales Law,?! it being explained that “[plarty autonomy should be
restricted only where and to the extent that this is indispensable, in particular for
reasons of consumer protection”. 232 The principle of “party autonomy” is also
important in EU private international law.2% On the other hand, the Late Payments
in Commercial Transactions Directive 2011 recognised that freedom of contract
may be “abused” and therefore renders terms in commercial contracts unenforce-

225 [2015] UKSC 67 at [32] ’per Lord Neuberger and Lord Sumption (with whom Lord Carnw4ih and

Lord Clarke agreed. See similarly at [152] per Lord Mance and [249] and [255] per Lord He dge.

%6 [2015] UKSC 67 at [35] per Lord N euberger and Lord Sumption (with whom Lord Canwath and
Lord Clarke agreed. See similarly at [75].

For discussion of this point, see below, para.26-229.
27 [2015] UKSC 67 at [35].

28 Spain v European Commission (C-240/97) BEU:C:1999:479, [1999] E.C.R_ (6571 at [99] (com-
mon agricultural policy); Société thermale d’Eugénie-les-Bains v Ministire de I’Economie, des
Finances et de I'Industrie (C-277/05) EU:C:2007:440, [2007] E.C.R. I-6415 at [21], [24], [28] and
[29] (VAT); Opinion of A.G. Wahl in Kasler v OTP Jelzalogbank Zrt (C-26/13) EU:C:2014:282,
February 12, 2012 at [3] referring to art.4(2) of Directive 93/13/EEC on unfair terms in consumer
contracts as “safeguarding, to some extent, the principles of freedom of choice and freedom of
contract™. The CTEU’s judgment of April 30, 2014 did not refer to art.4(2) in this way.

2% European Commission v Alrosa Co Lid (C-441/07) EU:C:2010:377, [2010] 5 CM.LR. 11 at AG
para.225.

B0 EC Commission, First Annual Pro
COM(2005) 456 final, para.2.6.3.

1 Proposal for a Regulation of the European Parliament and of th
Sales Law COM(2011) 635 final, Annex I, art.1 CESL.

22 CESL Proposal recital 30.

23 See Regulation (EC) 593/2008 on the law applicable to contractual obligations (Rome I) [2008] O.J).
L177/6, arl.3 and see below, paras 30-018 et seq.; Regulation (EU) 1215/2012 of 12 December 2012
on jurisdiction and the recognition and enforcement of Jjudgments in civil and commercial matters
{recast) (“the Brussels Ibis Regulation™) art.23 (on jurisdiction agreements) and recital 14, on which

see Dicey, Morris and Collins on the Conflict of Laws, 15th edn (updated to 2017), paras 12-099 et
seq.

gress Report on European Contract Law and the Acquis Review

e Council on a Common European
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ble where they are “grossly unfair to the creditor” in relation to t 1
able i
the directive requires.?®

arkwood Leisure Ltd The decisi.or} of- the
Ale?m—fgj?:’];; vPParkwood Leisure Ltd provides a strﬂgng il
. grfé of the EU Charter of Fundamental Rights to give effe
iy f contract.? There, the UK Supreme Court asked the Comjt Ol Juon
- Member State is prohibited by the Transfer of Undertakings Direc-
Whtﬁn}r . extending to employees, in the event of a transfer of an undelrtakmg or
i rom“d namic’” protection as a result of the recognition l?y d_ox_ncstlc contract‘
busmesti,l aeffictiveness of a contract term in the employees’ 1_nd1v1dual contracts
o C'f] : ent that their pay may be determined from time to time bya tl}’urd party,
o Oyt]:]}c sector collective negotiating body (the “dynamic pay clause™). If such
E rotection were permitted, then in the particular case the transfereel: (a
’ ('iynamlc t%r company which had bought the undertaking from a lqca_l au.thorlty)
pnvaée_segffect be bound by a collective agreement to whose negotiation 1t could
:;uéa glaﬂy_m The Transfer of Undertakings Directive provides that:

“ the transferet’s rights and obligations arising from a contract of employment ojr-E 2?;?1
a;ll ‘cmplcw ment relationship existing on the date of a transfer shall, by reason o
transfer, ue transferred to the transferee”

but 410 that Member States have the right to apply or inltroduce 1_aws which na.rt:
,nf'r:: favourable to employees or to promote or perm1tscollt=fct1ve agrefr:lle.n
;\ (ween social partners more favourable to employees 4 Wh}]e acknmz_e g:_ g
t;js right in Member States, the Court of Justice held that the aim of theJf 1recf1;::l
: i f employees on the transter o
t solely to safeguard the interests o ye :
rrfge?tzldng bjflt to ensure a fair balance between their interests ar}lld thdel mtteres:s
, ich “must be in a position to make the adjustments
of the transferee employer, which “must be L (ks Tk ARt
its operations”, notably where the
and changes necessary to carry on1 . et e i
akin 3 i ic sector to the private sector. 1ving e
undertaking was from the public sec _ [ _ Gl the
i this fair balance.?*® Moreover,
dynamic pay clause would underm‘lne : :
fsndamentgﬂ freedom to conduct a business laid down in art.16 of the EU Charter

i i ial transactions [2011] O.J. L48/1 recital
irective 2011/7/EU on combating late payment in commerci L4 :
E;;;g‘;;f? and see [0S Finance EFC SA v Servicio Murciano De Salud (C-555/14) EU:C:2017:121,
M.L.R. 5 at paras 28-36. ) | ]

212-04122’3 1CEI\I§'C'2013:5§] , July 18, 2013, For the UK Supreme Court J.udgment of ra_:ferral see][i%;l}
UKSC 26, [2011] 4 All E.R. 800. See also Anonymi Geniki Etairia Tsunentggﬁ’lask)hé {?ggglg s

! ] . isis kai Koinonikis Allilengyis (C- Hek 6:972,
v Ypourgos Ergasias, Koinonikis Asfalr}su ! s et

171 2 C.M.L.R. 32 at paras 6870 (framework of cgl]ectwe_ e %
zf]%olisatcion by a publjcpauthoﬂty held to be an interference in employer’s freedom to conduct a
business and, in particular, freedom of contract). . ' .
Dﬁ:?:t:igve 200 1/;3 relating to the safeguarding of employees’ rights in the event_of tlmnsf]f;;sd L;il'
undertakings, businesses or parts of undertakings or businesses [200 H) (R?.J. 11831!16 1;;1)% E]?;I e
' i i Employment) Regulations

UK law by the Transfer of Undertakings (Protection Of. p ‘ : )6 (S]
246). T’he)::ase itself concerned earlier UK regulations implementing an earlier EEC directive, but
the relevant provisions were essentially identical.
BT C-426/11 at para.8. _ | i
8 Directive 2001/23 art.3(1) and (8) respectively (emphasis added).
42 C-426/11 at paras 25 and 26.
M0 C-426/11 at paras 28-29.
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of Fundamental Rights “covers, inter alia, freedom of contract”.2* In the light of
the Directive’s provision that the transferee of an undertaking must give effect o
the rights of employees existing at the date of its transfer:

“... [i]t is apparent that, by reason of the freedom to conduct a business, the transferes
must be able to assert its interests effectively in a contractual process to which it is part
and to negotiate the aspects determining changes in working conditions for its employees
with a view to its future economic activity. 24

This is not the case where a transferee cannot participate in the collective bargain-
ing body identified by the dynamic pay clause and so, in this situation, “the
transferee’s contractual freedom is seriously reduced to the point that such a limita.
tion is liable to adversely affect the very essence of its freedom to conduct a
business. 243

The Court of Justice therefore held that the Directive cannot be interpreted ag
“entitling Member States to take measures which, while being more favourable tg
employees, are liable to adversely affect the very essence of the transferee’s freedom
to conduct a business”.2* So, in effect, the need to preserve the transferee
employer’s freedom of contract trumps the freedom of contract of the contracting
parties to the original contracts of employment who had agreed to set the
employees’ pay by a third party.*S In doing so, the Court of Justice interpreted
restrictively the reference in the Directive to “the transferor’s ... obligations aris-
ing from a contract of employment ... existing on the date of a transfer”, treating
the relevant obligation as the obligation to pay the employee’s wages rather than a

wider obligation to honour the contract’s terms governing the determination of pay,
including its future determination.

Freedom of Contract and the ECHR While the European Convention on Hu-
man Rights does not refer to freedom of contract, the Buropean Court of Human
Rights has held that the extent to which a State interferes with an owner 9§
property’s freedom of contract relating to the property is relevant to the iz ss-

ment of its compliance with its duties in respect of the right to property uaa=r art.|
of the First Protocol 24

Qualifications on freedom of contract However, the princigle.of freedom of
contract is subject to many qualifications in modern Englisk Ja v, These qualifica-
tions may affect a person’s decision as to whether and with wtiom to contract; the
parties’ choice as to the terms on which their contractual relations are to be governed
and more generally as to their legal consequences. Furthermore, even where it does
not bear directly on the mutual rights and duties of the contracting parties, modern
legislation has also regulated the contractual environment in which the parties to
some types of contract negotiate, conclude and perform their contracts.

24

C-426/11 at para.32.

2 C-426/11 at para.33.

3 C-426/11 at para.35.

244 C-426/11 at para.36.

3 cf. Alemo-Herron v Parfovood Leiswre Ltd [2011] UKSC 26 at [9], Lord Hope referring to the argu-
ment in favour of the binding nature of a third party pay determination clause as “entirely consist-

ent with the common law principle of freedom of contract”.

Hutten-Ceapska v Poland App. No.35014/97 (2006) 42 EH.R.R. 15 at [151]; Edwards v Malta App.

No.17647/04 at [69]-[71]; Gauci v Malta App. No.47045/06 (2011) 52 E.-H.R.R. 25 at [58].
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. Refusal to enter contracts Even at common law, an innkeeper or common
@ -or was not entitled to refuse to accommodate a would-be customer wEthou_t _spﬁ
e cuse.2*” Companies which supply what used to be called public utilities
i ater. ; gas and electricity, in some circumstances are under a statutory duty
puch ELS1Wthe ’commodity in question,?® though in this type of case the existepce of
Eéuﬁg has led the courts to hold that the relationship so created is not

. actual 2%

» The law of discrimination Moreover, njlode.rn discriminatior} law has
. idden a person to refuse to contract in certain situations and has provided more
i bll efor the prevention of discrimination. This was first the case as regards
w‘1de.y inatién on the grounds of sex?* and racial group,™' and was later extend;d
dlsg‘n n:jmination on the grounds of disability of the would-be contractor,*? and, in
Eﬁ fgntext of employment, prohibitions on discrimination on the ground of a

: on’s sexual orientation, religion or belief,?** and age.? However, the Equal—
.erS;\ t 2610 subjected this earlier law of discrimination to considerable legl_slg-
& c(;:onsolidation, reframing and reform. A full discussion of the scope of this
:-:;Sortant legislation would be beyond the scope of the present work, blut ‘t‘he generag
scheme of the new legislation is as follows. A key new .c.onf:ept is “protecte
characterisiics”, which are set out_by the Act: age; dlsablht.y,.gendt_er reassign-

ment; marriage and civil partnersh;p; pregnancy and maternity; rqce,‘fel1gﬁ%p 0;
beliel, sox; and sexual orientation.”® The Act then defines and explains “prohi 1ted
eraanet” in relation to these protected characteristics, which includes “direct an

1 ; > (19091 2 K.B. 858, 879, 882. See Vol.IT, para.36-008 on the ways by which

& Eﬁ]ﬁ; l::fli;ff;:)dcizze’[’ this]status by giving notice that he would not accept custom from the

248 [(J]uazhfilct 1986 s.10; Electricity Act 1989 5.16 (as sut_asrituted by_Ut_ilities Act 2000 s.44 an(;ll is

amended); Electricity Act 1989 Sch.6 para.3 (as substituted by _Ulﬂmei Act 2000 5.51 and Sch.4)

cts in respect of the supply of electricity in certain cases). _

gj?f%ﬁ;ﬂ;; Corp [1%38] 4 All EpRp 631; Norweb Plc v Dixon [1995] 1 W.L..R_. 63?" (01'-1 which

see Peel (eﬂ.), Treitel on The Law of Contract, 13th edn (2911), para.1-042 n.37). Lt Ocengai

(Gibraltar) Ltd v Port of London Authorily [1993] 2 le')yd 5 ReP. 292 (no contract in rpsp;grﬂg

compulsory pilotage services); cf. Rushton v Worcesier City C(th{rctl [ZOOHPWCA Clv 367, [ ; c]1

H.L.R. 9 (no contract between council and tenant exercising “right to buy ‘ under sch@nﬁe crec:;e

by Pt V of the Housing Act 1985); R. (on the applz‘catic?n ofDaza Broadcasting International Lgs) v

Office of Communications [2010] EWHC 1243 (Admin), ~[2030] ANl ER. (D) 289 (May;ﬂat [ ]I

[94] (broadcasting licences given to broadcasting companies under Broadcasting Act 1990 are no

contractual giving rise to private law rights and obligations).

Sex Discrimination Act 1975 s.6(1)(c).

Race Relations Act 1976 ss.4(1)(c), 17, 20 and 21.

32 Disability Discrimination Act 2005. _

%5 Employment Equality (Sexual Orientation) Regulaylons 2003 (812003/1661).

34 Employment Equality (Religion or Belief) Regulatmns 2003 (SI 2003/1660).

35 Employment Equality (Age) Regulations 2006 (SI 2006;‘_]03 l_). 1, , 5

%6 Equality Act 2010 ss.4—12. The main provisions concerning discrimination in the wmk_‘place an 18
the provision of goods, facilities and services took effec_t from Oct(}‘_ber 1,2010: ]_Equahty Act_ %01
(Commencement No.4, Savings, Consequential, Transitional, Transitory and Incidental vamou_s
and Revocation) Order 2010 (SI 2010/2317). A summary of the commencement Flfltes of thel provi-
sions of the 2010 Act may be found at hrtp://wmv.J‘wmeoﬁ‘r’ce.gov.uk/equamzs_zs/e‘quuht)z-acr/
commencement. The statutory provisions noted above were superseded on the coming into force of
the relevant provisions of the Bquality Act 2010, which repealed and replac;d, inter alia, the Equal
Pay Act 1970: the Sex Discrimination Acts 1975 and 1986; the Race Relations Act 1976; and the
Disability Discrimination Act 2005: Equality Act 2010 Sch.27 Pt 1. See also below, paras 2-192,
2-193, 2-194, 27-038, 40-009, 40-039, 40-096, 40-125—40-129, 40-132—40-138 and 40-175.
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indirect discrimination, harassment and victimisation” 257 The Act sets out the eXtey
to which and how the various “protected characteristics” are protected against the
different types of prohibited conduct, notably, for present purposes, in relation to
the provision of public services (which includes goods and facilities)*; the dispogg
of premises?®; work, including provisions governing employment and partner.
ships®®; education?!; and associations.2®? Provision is made for the relationship of

the Act’s rules on discrimination and contracts,” including a general provisiop fo
the effect that:

“... [a] term of a contract is unenforceable against a person in so far as it constitutes,

promotes or provides for treatment of that or another person that is of a descriptiop
prohibited by this Act.”2

(iii) Restricted freedom as to terms Moreover, even where, as in the major-
ity of cases, a person is free to decide whether to enter a particular contract, he qr
she is not free to determine on what terms to do so. First, many contracts, whether
between two commercial parties or between such a party and a consumer, are made
on the written standard terms of one of the parties in such circumstances that it is
all but impossible for them to be varied, s a phenomenon which led French com.
mentators to refer to such transactions as contrats d’adhésion 26 Similarly, the termg
of employees’ contracts of employment may be determined by agreement betweep
their trade union and their employer,257 or by a statutory scheme of employment 26
However, in both the latter situations, despite the lack of real freedom of the par-
ties to do other than accept or reject the whole package as it is offered to them, these
types of transactions are still treated as contracts. 25 Secondly, even while the courts
formally stated the need for a term to be “necessary” before it will be implied into
a contract,* the courts have over the years found many such implied terms, often
in situations where it is difficult to see how this test is fulfilled.?! thereby creating

%7 Equality Act 2010 s5.13-27.

B Bquality Act 2010 Pt 3 55.28-31.

»% Equality Act 2010 Pt 4 s5.32-38.

280 Equality Act 2010 Pt 5 s5.39-83.

1 Bquality Act 2010 Pt 6 55.84-97.

262 Equality Act 2010 Pt 7 s5.100-106.

3 Bquality Act 2010 Pt 10 s5.142-148.

%4 Bquality Act 2010 s,142(1).

%5 Sales (1953) 16 M.L.R. 318; Law Commission, Unfair Terms in Contracts, Law Com No.292
(2005), especially parts 4 and 5. Where both parties to the contract are in business, each may at-
tempt to impose its own conditions on the other, and this sometimes gives rise to what is known as
a “battle of forms”: see below, paras 2-033—2-036.

6 While le contrat d’adhésion did not appear in the French Civil Code as promulgated in 1804, it was
introduced there on the reform of French contract law in 2016 (and subsequently amended on

ratification of Ordonnance No.2016/131 of February 10, 2016 by the French Parliament): see arts
1110 and 1171 C.civ.

71 See Vol.II, paras 40-047 et seq.
%8 of. Barber v Manchester Regional Hospital Board [1958] 1 W.L.R. 181, 196; Roy v Kensington &

Chelsea and Westminster Family Practitioner Committee [1992] 1 A.C. 624; Scally v Southern
Health and Social Services Board [1992] 1 A.C. 294, 304.

2 cf. below, paras 1-234 et seq. on the question of the availability of public law remedies in this sort
of case.

0 See above, para.1-032 and below, paras 14-007 et seq.
1 See below, para.14-005.
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y types of contracts the “legal incidents of those ... kinds of contractual
for man

2 093272 rding to one BT
relationship™ According

i is as likely as not to try to solve

e i roblem in contract, the Comm_or_l lawyer is a
.Fac.ed Wlt?rr?plfied term. [In contrast,] the Civil lawyer will probably resort to ? rult:(i

it with 3?11 be a broad and fundamental precept such as the German rc:{p.urr:mgnt,?1 gOﬁe
?{hiltgfr i or one derived from the nature of obligation or contract ... or, finally, 0
aith=™ ...

i : ion 7721
derived from the nature of the particular contract in question.
e

judici impli rms have been recognised by statute,’”> many
Whilfi o gtléflgiaé})éunrl,g}]l?g\fwhere they constitute an important part of the
i mﬁ}f many contractors’ relations.’ Thirdly, the effects of_many_ modern
i eoulated by statute, sometimes by way of statutory insertion of an
contr_acts i r277gbut sometimes by attaching a legal consequence directly to the
. teImf’a articular type of contract. This is particularly noticeable as regards
o f c];ntracts made by consumers, notably contracts for thg sale or Sup-
i typezo hire purchase and consumer credit,?’® where the protecltlon Whmh the
A go% S:enqurfs is often not capable of avoidance by an expression of contrary
1law th.erc iz) C(;‘lh'”lC'[S of employment and between a landlord and tenant have also
mtentlolrjl_. += 1y considerable legislative regulafion, to the extent that the voluntar_y
R fJ E'{l; Mfontract appears only to be whether or not to enter the contract, a dzzgn-
:?gscxf-g; E zhden triggers a set of obligations which are determined by the law.
= Regulation of the contractual environment Other s_tatutfory t(;:chm%ﬁs E’:fgf
lil;;regulation of contracts are less direct. Folr eﬁrgﬂciﬁggsa:rg }?atr?; ;:I;tcﬁkepg o
i is to help ensure that no company 18 a pose v g s 0
g?olgela\:ii :Shonf it deals because of_ its “dominant pos.monf in th{:;;lg}f{:lfﬁl ’\]}1;}11:;
can be seen either as an intervention in the market (and therefore as g

1 Mears v Safecar Securities Ltd [1983] Q.B. ‘54, _78, per S{::phens?ﬁ:;.}; ’t[;t;ill_eﬁei I;c;giujl};ng}c
i : ted, however, that “the obligation must be a neces: ; g & _
;?:i?ﬁ:lt!lﬁnﬁlci;g A legislative regime governing a particular category of i{)gtr;l;ts 1—1111ay ]rltl:glé;: ;l:sc
i ; i ¢ g ts governed by the Housing y
mpli f an appropriate term by the courts: see, €.g. contrac : i ‘
l(rlup]::::::(t)il:)g ::1(] Igggegeration Act 1996 and the Scheme for Construction Corma(.:ts (Englani .m%
Woar;z;s) Regulations 1998 (SI 1998/649) and Aspect Contracts (Asbestos) Lid v Higgins Construc
tion Plc [2015] UKSC 38, [2015] 1 W.L.R. 2961 esp. at [23].
2 cf below, paras 1-047 et seq. b s
24 Ni 1974) 48 Tulane L.R. 946, 950. '
i I;I;zh:lgs.;ones z‘mst (1868) L.R. 3 Q.B. 197 and Sale of Goods Act 1893 s.14 (now Sale of Goods
197 ig ; d10). ‘
79 5.14 and Consumer Rights Act 2015 5.9 an _ ) . _
235 ?eiat Lgelows Challiif The contract of employment has proved pa(]]‘[g.;.l;arly fertile ground for the implica:
i ft : see VoL.IL, paras 40-059—40-068, 40-072 .
7 gg: Ecqu?l-[i?; A::t 2010 s.6136(1); Sale of Goods Act 1979 ss.12-15; Supply of Goods (Irllfphpd Tf:?hsg
Act 1973 ss.8-11. cf. Consumer Rights Act 2015 s5.9-14, 17, 3EF3T’ 39—41,t4:[—552 referring
whi o i ing’” g s contents.
contracts to which they apply as “ireated as 1nclud1qg terms of variou )
7% See Vol.IT, Chs 39 and 44 (on the law generally applicable) and paras 38-432 et seq. (on the law ap
licable to consumer contracts). .

5 E)tlier contracts made with consumers, for example contracts of insurance and guarﬁnt%e, t}af_ir;igl; %
left unregulated in this way, but important changes were made in this respect by the Un fa1_ i o
in Consumer Contracts Regulations 1994 (ST 1994/3159); revoked and replaced b(}jl ]Ehe A ncagll-l Sume}
in Consumer Contracts Regulations 1999 (SI 1999/2083) and themselves replaced by the
Rights Act 2015 Pt 2: see below, Vol.IT, paras 38-211 et seq.

0 Hepple (1986-1987) 36 King's Counsel 11. _ : ]

1 Sesgrt.{{]l TFEU (ex 81 EC), art.102 TFEU (ex 82 EC); VolII, Ch.43, especially paras 43-004 et
seq.
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the principle of freedom of contract?®?) or as a mechanism for ensuring that the
market functions properly (and therefore as promoting freedom of contract),
Another modern technique is for legislation to set up a system of regulation for a
particular type of business. For example, under the Financial Services and Marlcetg
Act 2000, there is a general prohibition on the carrying on without authorisation gr
exemption of a regulated investment activity,?® and doing so may constitute an of.
fence and give rise to civil liability.? The Act gives to the Financial Condugt
Authority very considerable rule-makin g powers for the conduct of investment bugj.
ness, > and breach of a rule so made is actionable at the suit of private person whg
suffers loss as a result, though it will not constitute a criminal offence. 26 Clearly,
this system of regulation affects the way in which contracts relating to investment
business are concluded, even though breach of the rules does not affect the valid-
ity of any such contract.287 A further example of the regulation of contractua]
behaviour is to be found in the Unfair Commercial Practices Directive 2005,
implemented in UK law by the Consumer Protection from Unfair Trading Regula-
tions 2008.2¢% The Directive sets a very broad standard of commercial behaviour in
relation to consumers in a “general clause” which prohibits practices which contrary
to “professional diligence”, “materially distort the economic behaviour” of an aver-
age consumer.*® This general standard frames particular protections given to
consumers by existing EU directives and is fleshed out by the 2005 Directive itself
by the setting of two main examples of unfair commercial practices: misleading ac-
tions and omissions and aggressive commercial practices.?®® The Directive alsg
provides a black list of particular commercial practices which “are in all
circumstances [to be] considered unfair”.2%! On the other hand, the concern of the
Directive is to prohibit unfair commercial practices, and it explicitly provides that
it is “without prejudice to contract law and, in particular, to the rules on the valid-
ity, formation or effect of a contract™? and the UK’s initial implementing regula-
tions reflected this feature and provided explicitly that “an agreement shall not be
void or unenforceable by reason only of a breach of these regulations”?% thor i
they said no more as te the wider lack of effect of the Regulations on the “law of
contract”, apparently on the basis that they set out the consequences of (e new
controls and do not need to set out other non-consequences. However, in 2014 the

282

See, e.g. European Commission v Alrosa Co Ltd (C-441/07) EU:C:2010:37 . [2010] 5CM.LR. 11
at para.225.

283 Financial Services and Markets Act 2000 s. 19(1). “Regulated activities” are defined by 5.22.

¥ $3.23, 20(3), respectively.

25 Financial Services and Markets Act 2000 Pt IXA.

% Financial Services and Markets Act 2000 $5.138D1(2), 138E(1).

287 Financial Services and Markets Act 2000 s.1 38E(2).

8 Consumer Protection from Unfair Trading Regulations 2008 (ST 2008/1277) implementing Direc-
tive 2005/29 concerning unfair business-to-consumer commercial practices in the internal market,

on which see VoI, paras 38-157 et seq,

Unfair Commercial Practices Directive art.5; Consumer Protection from Unfair Trading Regula-

tions 2008 reg.3(3).

Unfair Commercial Practices Directive arts 6 and 7; Consumer Protection from Unfair Trading
Regulations 2008 regs 5,6 and 7.

Unfair Commercial Practices Directive art.5(5) referring to Annex I; Consumer Protection from
Unfair Trading Regulations 2008 reg.3(4)(d), Sch.1.

Unfair Commercial Practices Directive art.3(2) on which see Whittaker in Weatherill and Bernitz
at Ch.8.

2008 Regulations reg.29.
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were amended so as to create a series of “rights to redress f_oi
t traders in respect of some categories of unfair commercia

2008 Regulations
consumers agains
practices 204

(b) The Binding Force of Contract

ificance A concomitant of the doctrine of frfeedom of contract:s $§

. 1o force of contracts,®’ a force which the French Civil (_jode compares ‘
i f the law itself2%¢ and which has been recognised by the European
iy as a ;‘general principle of civil law”.> English law has also long
pos c_)f Juts]:tll'ce ﬁciple which suits the needs of commerce as well as the expecta-
febagnizcd L%Sesto conl’racts more generally. However, care must be taken in
Ficzn:pfeftiﬂzr\;hﬁt is meant by the “binding force” of contracts in English law. Some
inte

authors argue that: X

Jenerally speaking the law does not actually compel theg};erfonnance of a contract,
" g i 2378
it“nlanrDely gives a remedy, normally damages, for the breach

General sign

. the law
; : i dell Holmes’ famous statement that
ach which-echoes Oliver Wen _ famous ¢ !
an appfaocont auar “free from interference until the time ,tc;rg gifulﬁlment ha}s g?r:; bg_
leag e;erefom free to break his contract if he chooses™. I{.owi:ver, ofu %he
i r such an approach. First, the courts sometimes (_10 enforce o
imory Cbligations of a contract: apart from the egmtable rem_edles Olfl spe?3 ez:l
Lo ance and injunction,’® this is clearest in relation to the? action _fort f;: ag !
Ilf rnt(;l;i price, a remedy available at common law and 5115[ of right \:i'thch efi a(l)rsczzfu
N : igati : 301 Moreover, the spec -
’s pri contractual obligation to pay money. OVt
iy pnma?right to repair and replacement of goods or digital content, a?dégz
right to repeat performance of services, similarly seek to 61:11151:11;61:1 tha&tt?llzellr); gr) he
i i erformance from the other ;
consumer) obtains a conforming p sl
: f damages for breach of co )
dly, the purpose of many awards o I . s
iclzo\zflhig{h is ppmtripcu]ar to it,2 is to put the injured party in the position as though

ments <an counte

tory consume

24 Consumer Protection (Amendment) Regulations 2014 (S12014/870) on which see Vol.Il, paras 38-
172 et seq. ) .
25 This has been termed the “sanctity of contracts
ish Law (1959). - o 3 Sl
6 ?ﬁit;llevgnt I(Jrovision of the French Civil Co?e_wa; Déugt-m_a]ii :t:g;nég];:’ ;1; Tﬁ.nl 33:; ::t (111111;%1;2 ha};
6; D. 50.17.23 (both attributed to Ulpian , but sin v g
Ib)_ lf’iﬁt:i;md in art.ll(}g. The principle of the binding force of contracts is, hc‘)‘wew;',, @ucl;t((])tt{?ai_
ﬁcznin modern French contract law: see the contributions by Fauvarque—CFaSbﬂn, ?;:,& o
N;:unck and Whittaker in Cartwright and Whittaker (eds), The Code quo]lean Rewritten,
Contract Law after the 2016 Reforms (2017), Chs ll,)&l, 8 and .1 Iesl?i?pVb y.s iy
97 Société thermale d’Eugénie-les-Bains v Ministére de I'Economie, des Finance.
277/05) EU:C:2007:440, [2007) E.C.R. I-6415 art [24]. -~
5 Atiyah, An Introduction fo the Law of Contract, 5th edn (1995), p.37.
M The Commen Law (1881), p.301.
30 See below, Ch.27.
il r, para.26-009. . . ‘ )
i gzz E;iﬁ:l.\’u[;:i Rights Act 2015 $5.23 (goods), 43 (digital content) andr55 gsger:é%esjnjinélgf:g ;]13(;\:(1
ers of the court) on which see Vol.I1, paras 38-447 and 38-517, 38-358 and 38-560,
38-583. . i i : ‘
303 Tn particular, a contrast is drawn here with the basis of awards of damages in tori: see below, paras

1-201—1-203.

. see Hughes Parry, The Sanctity of Contracts in
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the contract had been performed.’ While this approach to damages is not withoyg
its restrictions™* (notably, those imposed by the rules as to remoteness® and itigy.
tion of damage),’” where an award of damages is made on this basis, it can be seen
as reflecting the idea that the obligations created by the contract should have been
performed. Thirdly, a concern with the apparent injustice of allowing a party to
break his contract without sanction where the breach has occasioned no loss but hag
allowed him to make a profit can be seen to lie behind the recognition of the remedy
of an “account of profits” on breach based on the principle of unjustified
enrichment.*® Fourthly, English law recognises the binding force of contracts iy
another way, it being a tort for a third party knowingly*® to induce a party to 5
contract to break his obligations to his co-contractor.*'* While a third party may be
liable in damages for such a tort of interference with a contractual relationship, itg
commission may also be prevented by injunction in an appropriate case.3!' Angd
finally, and at a much more general level, the argument that English law does not
recognise the truly obligational character of contracts often rests on the absence of
a particular form of sanction for a breach of contract—viz the threat of punish-
ment for contempt of court, a sanction which exists in the contractual context only
in relation to a failure to conform to a judicial order for specific performance or
injunction. However, to this it may be countered that there is no reason to tie the
question of the truly binding character of a contract to the presence of a particular
type of sanction for its breach and that many English lawyers are content to use the
language of obligation to describe the consequences of contracts, which suggests
that they see contract terms as set up and to be used as guides for the conduct of
the contracting parties.32

However, rather than alluding to the variety of sanctions which are available if
a contract is broken, the notion of the binding force of contracts is often used instead
to draw attention to the general refusal of the courts to deny them effect on the
ground of unfairness or inequality, for example where an inadequate price has been
stipulated for the sale of property.3'® This refusal is also reflected in the develce-
ment of the law of frustration. Until 1863, the general rule was that a part: who
contracted in absolute terms remained liable, notwithstanding a change of
circumstances between the time of making the contract and the time for perfor-
mance,** but in that year this harsh rule was mitigated by the doctrine of frustra-

4 Sce below, para.26-001. Such an award is somelimes said to be made to protect the injured party’s

expectation interest or performance interest. An award of damages may be made on other bases, in
particular in order to protect what is known as the reliance interest of the injured party: below, paras
26-022—26-024.

A practical as opposed to a legal restriction is that a claim for damages on the basis of an injured
party’s performance interest may be difficult to show: see below, para.26-027.

See below, paras 26-117 et seq.

See below, paras 26-087 et seq.

See A.G. v Blake [2001] 1 A.C. 268 and below, paras 26-063—26-065.

See Clerk & Lindsell on Torts, 22nd edn (2017), paras 24-15 et seq.

See Lumiey v Gye (1853) 2 E.B. 216 and below, para.1-212.

M e.g. Torquay Hotel Co Ltd v Cousins [1969] 2 Ch. 106.

12 cf. Hart, The Concept of Law (1961), pp.79-88, who distinguishes the situation where a person is
under an obligation and where a person is obliged.

This can be seen in those cases which hold that the consideration for a promise need not be adequate:
below, paras 4-014—4-021.

34 Paradine v Jane (1647) Aleyn 26.

30

=

30
30
30
30!
3l

S B @ a3 &

3

b

[36]
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. 315 which for many years was reconciled with principle by the device of imply-
. into the contract, to which both parties could be supposed to have agr_eed,
e tem;l rovided for its discharge in the event of a given thing or state of things
s However, the doctrine came to be applied in circumstances w}gal-re
. i h parties would never have agreed to any such term and in
. gb:;l:;girt;l;tfg % %&Teham Urban DC,?'6 this basis for relief on frust.rati_on
Dawgmﬁ rejected. While some judges had relied simply on the notion of justice
e if {he doctrine,?'7 this decision of the House of Lords also made cl.ear th_at
FO . gr basis is the construction of the contract.>®# By so doing, reliance is again
E pr(:ipon what the parties agreed or rather on what they did not agree, viz to
pligerm the contract in such radically different circumstances from those W[uch

Eta_(i)ned when it was made. However, even if the view were taken that the rauopale
? : the doctrine of frustration is simply that in the circumst_ances the law d_emdes
ﬂ(])at it would be unfair to keep the parties to the terms of theuiagl_'eemen_t, this does
not mean that simple unfairness is the test of frustration. Again, in Davis COﬁtrﬁc-
tors Lta®"® Lord Radcliffe made clear that _the proper test for frgstratmn is ;v Ztk er
performance of the coniract is radically dlffe.rcnt from that Wl’:lCh was undertaken
by the contract®"and this test has been consistently upheld,®' the courts refusing
A ¢ cor frustration merely becanse performance of the contract is more

to grant relizi & _ : e
onerous tliar was envisaged by the parties on contract.

ceasing to exist.

Limats vn binding force of contracts Nevertheless, recognition of tbe principle
A" 2 binding force of contracts does not mean that lcontracts, or particular terr;:";
of contracts, will always be enforced. This is clearest in cases _of illegal contract?, 4

but another exception to the principle exists at common law in the case of penalty
clauses. As regards the latter, the Supreme Court has recently clarified the limits
of the law which renders a contract term unenforceable as a penalty, holding that a
contract term which stipulates the payment of a sum of money on b{rf:ach of contract
will be classed as a penalty clause (and so unenforceable) cmly_ 1f it “imposes a detri-
ment on the contract-breaker out of all proportion to any legmmate interest of the
innocent party in the enforcement of the primary obligation” 3% Furthermore, very

315 Taylor v Caldwell (1863) 3 B.S. 826; see below, Ch.23.

36 [1956] A.C. 696, 720-729. o _

n ‘E:,g. Denny, Moti & Dickson Lid v James B. Fraser & Co Ltd [1944] A.C. 265, 275; British Movi-

etonews Lid v London and District Cinemas Ltd [1951] 1 K.B. 190, 202 (reversed [1952] A.C. 166).

[1956] A.C. 696, 720-721; and see below, para.23-011.

319 [1956] A.C. 696.

320 [1956] A.C. 696, 729; and see below, para.23-012.

321 See below, para.23-013. )

2 British Movietonews Ltd v London and District Cinemas Ltd [1952] A.C. 166, 185; Davis Contrac-
tors Lid v Fareham Urban DC Ltd [1956] A.C. 696; Tsakiroglow & Co Ltd v Noblee Thorl GmbH
[1962] A.C. 93.

423 See below, Ch.16. . T .

34 See below, paras 26-190 et seq. Another exception is to be found in the inability of the parties to a
contract to fetter the discretion of the court in deciding whether to grant the remedy of specific
performance: Quadrant Visual Communications Ltd v Hutchison Telephone (UK) Ltd [1993]
B.C.L.C. 442, 451, 452. :

5 Cavendish Square Holding BV v Makdessi, ParkingEye Ltd v Beavis [2015] UKSC 67, [2015] 3
W.LR. 1373 at [32] per Lord Neuberger and Lord Sumption (with whom Lord Carnwath and Lord
Clarke of Stone-cum-Eboeny (at [291] agreed); and see simi]arlx at [152] (Lo_rd M.'?n'ce) and [255]
(Lord Hodge, with whom Lord Toulson at [292] agreed on this issue). On this decision see below
paras 26-190 et seq.
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important qualifications on the binding force of contract terms were introduced ag
a result of modern legislative intervention, of which the Unfair Contract Terms Act
197752 and the Consumer Rights Act 2015 are particularly prominent.??” First, the
Unfair Contract Terms Act 1977 (as amended by the 2015 Act) declares exemp-
tion clauses totally ineffective where they attempt to exclude business liability for
death or personal injuries caused by negligence.”® Furthermore, in a series of other
cases the 1977 Act denies effectiveness to exemption clauses and certain related
clauses unless they are proven to be “fair and reasonable” by the person who seeks
to rely upon it.*? Secondly, the Consumer Rights Act 2015 Pt 2 provides a general
regime for the control of unfair terms in consumer contracts (replacing earlier
controls in the Unfair Terms in Consumer Contracts Regulations 1999)33 and also
makes special provision as regards the exclusion of liability for breach of the statu-
tory terms which it inserts into three categories of consumer contracts.™' Another
very striking inroad into the binding force of contracts may be found in provisions
of the Consumer Credit Act 2006 which replaced earlier provisions governing
extortionate credit bargains in the Consumer Credit Act 1974 with very broad provi-
sions concerning ‘‘unfair relationships” arising from a consumer credit agreement.3®
As a result, a court is empowered to make a range of orders (including requiring
the creditor to repay any sums paid by the debtor, to reduce or discharge any sum
payable by the debtor and to alter the terms of the agreement)** in connection with
a consumer credit agreement:

“... if it determines that the relationship between the creditor and the debtor arising out
of the agreement (or the agreement taken with any related agreement) is unfair to the
debtor”

in one or more of a number of ways.?* According to the Supreme Court, this provi-
sion

“...1is deliberately framed in wide terms with very little in the way of guidance abont i+
criteria for its application ... It is not possible to state a precise or universal test for its
application, which must depend on the court’s judgment of all relevant facts”

although the Supreme Court offered some general points which courts should take
into account for this purpose.’®

326 See below, paras 15-062 et seq.

37 On the Consumer Rights Act 2015 see Vol.II, paras 38-211 et seq. The 2015 Act replaced earlier
controls on unfair terms in consumer contracts contained in the Unfair Terms in Consumer Contracts
Regulations 1999 SI 1999/2083, on which see Vol.II, paras 38-220 et seq.

® Unfair Contract Terms Act 1977 8.2(1). See also 1977 Act s5.6(1) and 7(3A) (exclusion of li-
abilities for breach of implied terms as to title etc.).

329 Unfair Contract Terms Act 1977 s5.2(2), 3, 6(1A), 7(1A) and (4) and 11; and see below, paras 15-

080 et seq.

30 See below, paras 15-064 et seq.

Consumer Rights Act 2015 5.31 (“goods contracts™), s.47 (“digital content contracts™) and s.57

(“services contracts”) and see Vol.II, paras 38-363 et seq. The 2015 Act s5.65 and 66 also makes

similar provision as regards the exclusion of liability for personal injuries and death caused by

negligence as are found in 5.2(1) of the 1977 Act.

332 Consumer Credit Act 1974 s5.140A—-140D as inserted by Consumer Credit Act 2006 ss.19-22. See

Vol.II, paras 39-212—39-228.

333 Consumer Credit Act 1974 5.140B(1).

B4 Consumer Credit Act 1974 s.140A(1). On these provisions see Vol.II, paras 39-213—39-228.

35 Plevin v Paragon Personal Finance Ltd [2014] UKSC 61, [2014] 1 W.L.R. 4222 at [10] per Lord
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(¢) A Principle of Good Faith or of Contractual Fairness?

No general principle of good faith Use by EU legislation of the notion of good
faith or “good faith and fair dealing” has made more prominent the question
whether English law requires that a party to a contract exercise his rights in good
faith, whether the right in question concerns the creation of a contract, its
performance or its non-performance.* Such a question may be expressed in dif-
ferent ways and may use a variety of language: put negatively, it may be asked
whether a party’s bad faith should affect his exercise of rights or whether his
«ynconscionable conduct” in the creation or performance of a contract should af-
fect its validity.®¥” Put more positively, the question may be posed in terms of a
general requirement or series of more particular requirements that a person act in
good faith, reasonably and fairly.? In 1766, in the context of recognising the duty
of disclosure in contracts of insurance,” Lord Mansfield C.J. stated that:

“The governing principle is applicable to all contracts and dealings. Good faith forbids
either party by concealing what he privately knows, to draw the other into a bargain, from
his ignorance of that fact, and his believing the contrary. But either party may be in-
nocently silent/ as to grounds open to both, to exercise their judgment upon.”

Nevertheless, the modern view is that, in keeping with the principles of freedom
of contract and the binding force of contracts, in English contract law there is no
lega! priviciple of good faith of general application, although some authors have

:ued that there should be. ! As Bingham L.J. famously observed:

“Tn many civil law systems, and perhaps in most legal systems outside the common law
world, the law of obligations recognises and enforces an overriding principle that in mak-
ing and carrying out contracts parties should act in good faith. This does not simply mean
that they should not deceive each other, a principle which any legal system niust recognise;

Sumption (with whom Baroness Hale of Richmond, Lord Clarke of Stone-cum-Ebony, Lord

Camwath and Lord Hodge agreed).
36 Below, para.1-048.
31 See below, paras 8-132 et seq.
8 art,1:201(1) of the Principles of European Contract Law provides that “[e]ach party must act in ac-
cordance with good faith and fair dealing”. cf. the provision in the proposed Common Buropean
Sales Law (above, para.1-013), art.1(1) which provides that “Each party has a duty to act in accord-
ance with good faith and fair dealing™: see further below, para.1-048.
See Vol.I1, paras 42-030 et seq.
Carter v Boehm (1766) 3 Burr. 1905, 1910.
Bridge (1984) 9 Can. Bus. L.J. 385; Collins, The Law of Contract, 4th edn (2003), Chs 13 and 15;
Finn in Finn (ed.), Essays on Centract Law (1987), p.104; Liicke in Finn (ed.), Essays on Contract
Law, p.155; Steyn (1991) Denning L.J. 131; Carter and Furmston (1994) 8 J.C.L. 1; Brownsword
(1994) 7 1.C.L. 197; Staughton (1994) 7 J.C.L. 193; Beatson and Friedmann (eds), Goed Fuaith and
Fault in Contract Law (1995), especially the essays by Beatson and Friedmann, p.3; Cohen, p.25;
McKendrick, p.305; Friedmann, p.399; Brownsword in Deakin and Michie (eds), Contracts, Co-
operation and Competition (1997), p.255; Stein (1997) 113 L.Q.R. 433; Teubner (1998) 6 M.L.R.
11; Brownsword [1997] C.L.P. 111; McKendrick, Contract Law, Tth edn (2016), Ch.15; Smith,
Atiyah’s Introduction to the Law of Contract, 6th edn (2006), pp.164-166; Campbell (2014) 77
M.LR. 475; Tan (2015) J.B L. 420; Foxton (2017) LM.C.L.Q. 360; Campbell (2017) Edinburgh
L.R. 376; Cheung (2017) 34 International Construction L.R. 242; Saintier (2017) I.B.L. 441; Bridge
{2017) Uniform L.R. 98. Burrows, A Resiatement of the English Law-of Contract (2016) considers
that it remains clear that there is no freestanding rule imposing a duty to perform in good faith in
English law, though notes that English law sometimes comes to the same result by implying a term:
commentary to s.5, p.50; commentary to ss.15(3)—(4), p.93.

[39]
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its effect is perhaps most aptly conveyed by such metaphorical colloguialisms as ‘play.
ing fair’, ‘coming clean’ or ‘putting one’s cards face upwards on the table.” It is in es-
sence a principle of fair open dealing ... English law has, characteristically, committeg
itself to no such overriding principle but has developed piecemeal solutions in responge
to demonstrated problems of unfairness.”42

The fact that at least some English judges have not been attracted by the idea of
a general ground for relief for unfairness is also clear from judicial treatment of the

attempt of Lord Denning M.R. to construct a general principle of “inequality of

bargaining power” in Lloyds Bank Ltd v Bundy* and the House of Lords’ refusal
in Walford v Miles®* to imply a term in a “lock-out” agreement that a party to it be

obliged to continue to negotiate in good faith. Indeed, in that case, Lord Ackrer
stated that:

“... the concept of a duty to carry on negotiations in good faith is inherently repugnant
to the adversarial position of the parties when involved in negotiations®? _.. [and] ...
unworkable in practice.”34

Similarly, Potter L.J. observed in denying relevance to an injured party’s motive in
termination of a contract, that:

“There i3 no general doctrine of good faith in the English law of contract. The [injured

parties] are free to act as they wish, provided that they do not act in breach of a term of
the contract.”7

342

Interfoto Picture Library Lid v Stilletto Visual Programmes Lid [1989] 1 Q.B. 433, 439. Bingham
L.J. gave as illustrations of these solutions equity’s striking down of unconscionable bargains (see
below, paras 8-132 et seq.), statutory control of exemption clauses (see below, paras 15-062 et seq.)
and hire-purchase (see Vol.II, paras 39-356 et seq.) and the ineffectiveness of penalty clauses (see
below, paras 26-190 et seq.). See similarly, Director General of Fair Trading v First National Ba..:
[2001] UKHL 52, [2002] 1 A.C. 507 at [17] (Lord Bingham of Cornhill), on which see Vol.ij,
para.38-272. ;

[1975] Q.B. 326, 339; and see below, para.8-143.

Walford v Miles [1992] 2 A.C. 128, 138. cf. Little v Courage Ltd, The Times, January 19, 1954; Cobbe
v Yeomans Row Management Ltd [2006] EWCA Civ 1139, [2006] 1 W.L.R. 2964 at 4. The CA’s
decision on the facts applying the doctrine of proprietary estoppel was overturied by the House of
Lords: see [2008] UKHL S5 and below, paras 4-161—4-162.

[1992] 2 A.C. 128, 138. The agreement was held unenforceable on the grounds of uncertainty, and
see below, paras 2-144— 2146,

[1992] 2 A.C. 128, 138. In Bangue Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] 1
Q.B. 665, 772 (affirmed on other grounds [1990] 2 All E.R. 947), Slade L.J. rejected Steyn I.’s
formulation of the content of the ambit of the duty of disclosure on insurers based simply on the ques-
tion “did good faith and fair dealing require a disclosure”” on the ground that: “[T]n the case of com-
mercial contracts, broad concepts of honesty and fair dealing, however laudable, are a somewhat
uncertain guide when determining the existence or otherwise of an obligation which may arise even
in the absence of any dishonest or unfair intent”. See further Vol.II, paras 42-030 et seq.

James Spencer & Co Lid v Tame Valley Padding Co Ltd Unreported April 8, 1998, CA (Civ Div).
See similarly Bernhard Schulte GmbH & Co KG v Nile Holdings Ltd [2004] EWHC 977, [2004] 2
Lloyd’s Rep. 352 at [113]; Horkulak v Cantor Fitzgerald International [2004] EWCA Civ 1287,
[2005] .C.R. 402 at [30]; Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland
Ltd (#/a Medirest) [2013] EWCA Civ 200, [2013] B.L.R. 265 at [105]; MSC Mediterranean Ship-
ping Co SA v Cottonex Anstalt [2016] EWCA Civ 789, [2017] 1 All ER. (Comm) 483 at [45]. cf.
Yam Seng Pte Lid v International Trade Corp Ltd [2013] EWHC 111 (QB), [2013] Lloyd’s Rep. 526
at [121]-[154] where Leggatt J. discussed, obiter, the arguments in favour of and against the recogni-

tion of an apparently general implied duty of good faith in the performance of contracts. On the lat-
ter see below, para.1-0358.

3
344

e
&

34

b

34

&

[40]

FunpamentaL PrivcrrLes oF ConTRACT Law

Moreover, according to Rix L.J. in ING Bank NV v Ros Roca SA:

sOutside the insurance context, there is no obligation ir] general to bring dlfgcu}z‘fz Itlj‘_:ld-
defects to the attention of a contract partner or prospective contrgct partner. : avc}:] A En
fects a basic facet of English commercial law (the growth_ of consumer law eel
s in a different direction). Nor is there any general notion, as there is in the civil
movmfg a duty of good faith in commercial affairs, however much individual concepts of
law,; h common Jaw, such as that of the reasonable man, and of waiver and estoppel itself,
E;jg ]:S)e said to reflect such a notion. In s_uch circumstances, silence 1§4§01den, for where
there is no obligation to speak, silence gives no hostages to fortune.”

And, more recently, Moore-Bick L.J. has observed that:

. the better course is for the law to develop along established lines r‘athcr than to 'en.co‘ur-
alg.e judges to look for what the judge in this case called some general (.)ggdmsl?gl
principle’ drawn [rom cases of disparate kinds ... Thereis ... a real danger th(ijlt ifa gene ;J
principle of good faith were establi_shed it would be invoked as,gzen to undermine as
support the terms in which the parties have reached agreement.”*

A very stark #xample of the preference of English jutliges for the strict appcl:‘cair
tion of the terms of a contract rather than tempering thel_r effect on th;og%?lun .stg
fairmess may e found in Union Easgle Ltd v Golden Achievement Ltd. -fl fgfi, _tf,?
Privy Council refused specific performance of a contract for the sale c()1 and to 115
purchaser who had paid the price 10 minutes late, time having been made expresshy
o the essence for performance of this obhgat‘lon. It rejected the argument that t e;
courts enjoyed a discretion to re:lievef a party i.rcn_n the cont.ractu‘al conser%u.finces c_)n
late performance (stemming from its jurisdiction to relieve from forfeitures 1

equity). According to Lord Hoffmann:

“The principle that equity will resirain the enforcemcnt of legal rights when it ‘WOﬁld Ec
unconscionable to insist upon them has an attractive breadth. But the reasons why £ E;
courts have rejected such generalisations are found_ed not merely upon authorltfy uf
also upon considerations of business. These are, in summary, that_ in many orrgslo

transaction it is of great importance that if something happens _for which the cont:jacf 1}2115
made express provision, the parties should know with certainty that th_e terms Of t ‘e
contract will be enforced. The existence of an undeﬁued.dlscretl’op to rerqse to enforce
the contract on the ground that this would be ‘unconscionable’ is sufficient to creale

uncertainty.”!

It is to be noted, though, that Lord Hoffmann recognised that “the same need for
certainty is not present in all transactions™.%*

8 [2011] EWCA Civ 353, [2011] All ER. (D) 39 (Apr) at [92]. Having state_d this as a general ryle,
Rix L.J. held that, in the circumstances, the relationship between ﬂ"lﬁ pame; and the unconscmn—‘
able conduct of the silent party justified the latter being estoppt_ad from relying on the c.ontrzugt6 as
concluded: at [93]-[107], [111]. Camwath L.T. agreed on the basis of esto_ppel by convention ([66]—
[71)). Stanley Burton L.J. agreed with both judgments: [2011]1 EWCA Cw' 353 at [76]. i

9 MSC Mediterranean Shipping Co SA v Cottonex Anstalt [2016] EWCA Civ ?89, @2016] . o; s
Rep. 494 at [45]. The Tearned judge at trial was Leggatt J., who had earlier given _]udgu,lcgt in 5;1;;1
Seng Pte Ltd v International Trade Corp Ltd [2013] EWHC 111 (QB), [2013] 1 Lloyd’s Rep. 3
discussed below, para.1-058.

3011997] A.C. 514,

53 .C. 514 at 518.

i Hggg ig 5514 at 519. cf. O'Neill v Phillips [1999] 1 W.L.R. 1092, 1098 where Lord anfmann
observed in the context of contracts of partnership and a company’s duty not to engage in conduct

[41]
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Moreover, the House of Lords has had occasion to hold that a party is not
prevented from relying on the formal invalidity of a contract on the ground merely
that it would be “unconscionable” to do so, in the absence of an unambiguoug
representation of the contract’s validity (not being the promise to be enforced itself)
on which to base an estoppel . In the words of Lord Clyde:

“Without entering into questions of categorisation of different classes of estoppel, it seems
to me that some recognisable structural framework must be established before recourse
is had to the underlying idea of unconscionable conduct in the particular circumstances, 34

Similarly, in Cobbe v Yeoman's Row Management Ltd*> (which concerned claims,
inter alia, for proprietary estoppel and/or constructive trust arising from an ora]

agreement to develop another person’s land intended to be binding “in honour
alone™), Lord Scott of Foscote observed that:

o

- unconscionability of conduct may well lead to a remedy but, in my opinion,
proprietary estoppel cannot be the route to it unless the ingredients for a proprietary estop-
pel are present ... To treat a “proprietary estoppel equity’ as requiring neither a proprietary
claim by the claimant nor an estoppel against the defendant but simply unconscionable
behaviour is, in my respectful opinion, a recipe for confusion."3%

In the view of Lord Walker of Gestingthorpe, no cases cited before the House:

“... cast doubt on the general principle that the court should be very slow to introduce
uncertainty into commercial transactions by over-ready use of equitable concepts such ag
fiduciary obligations and equitable estoppel. That applies to commercial negotiations
whether or not they are expressly stated to be subject to contract.”37

Moreover, the courts do not generally allow a party to a contract to rely on public
law defences (such as one based on its legitimate expectation) against its contractual
partner where the latter’s claim is fundamentally for the enforcement of a com-
mercial bargain, even if, that partner was a public authority acting under statutory
powers, though it has been accepted that they could do so where “a true public law
defence vitiates a contractual claim” 3% For this purpose, in the view of Lewison
L.I., it cannot “usually be an abuse of power [in a public body] io exercise

contractual rights freely conferred, even if the result may appear 1o be a harsh
one’’ 35¢

“unfairly prejudicial” to its members that: “One of the traditional toles of equity, as a separate

jurisdiction, was to restrain the exercise of strict legal rights in certain relationships in which it

considered that this would be contrary to good faith.” See also the significance of “unconscion-

ability” in the context of the law of duress in Borrelli v Ting [2010] UKPC 21, [2010] Bus. L.R. 1718,

below, para.8-011.

Actionstrength Lid v International Glass Engineering IN.GL.EN SpA [2003] UKHL 17, |2003] 2 All

E.R. 615 especially at [16]-[20], [51] and see below, para.5-039.

[2003] 2 AL E.R. 615 at [34].

[2008] UKHL 55, [2008] 1 W.L.R. 1752, on which see below, paras 4-161—4-162.

36 [2008] UKHL 55 at [16].

7 [2008] UKHL 55 at [81].

% Dudley Muslim Association v Dudley MBC [2015] EWCA Civ 1123, [2016] 1 P. & CR. 10 at [29]
per Lewison L.J. (with whom Treacy and Gloster L.JJ. agreed) (local authority able to enforce

covenant in lease as to re-conveyance of freehold transferred under option on the failure of a condi-
tion as (o obtain timely planning permission).

[2015] EWCA Civ 1123 at [49]. Lewison L.J. also noted (at [507) that in the case before the court,
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Good faith in other common law systems As Lord Browne-Wilkinson observed: ~ 1-046
00

iti ' controversy to what extent obliga-
« . throughout the common law world it 1s a matter of co v %3;

tions of good faith are to be found in contractual relationships
d other common law systems have taken varying positions as to the relevance of
{ faith in the creation or the performance of contracts.*' Perhaps the most
e e use is taken by lawyers in the United States, the Restatement (Se_cond)
extensw’ cts requiring that “[e]very contract imposes upon each party a .duty of good
Of'com(ridfair dealing in its performance and enforcement” % In Australia too, courts
e ters are generally quite open to the use of good faith, holding that an agree-
a wtn m; otiate in good faith may be contractually enforceable,?® and w1111ng_ to
me(;l o ]je%l terms requiring co-operation in performance, if not always good f.alth,
Eut‘;gg the parties.’¢* Moreover, although earlier Canadia_n cases show c_on_mder—
gle hesitation in accepting a general duty of good faith in either negotiation or
: formance of contract,’ the Canadian Supreme Court has recently ruled t_hat
E}fergris “a general organizing principle of the common law of contract whltch
underpins and informs the various rules in which the common la(;z»} u: I:fanoti; ;;11;1
tions and types of relationships, recognizes ob_hgauons.c'f good faith contr
; formance’’ and that “as a further manifestation of this organizing principle of
L grgalith there is a common law duty which applies to all contracts to act
ig;gesﬂ \ '1»; the performance of contractual .obl‘igations.”%ﬁ prever, téle Carll_ac(lﬁg
Guneeme Court acknowledged that “the principle of good faith must be applie

. m=nner that is consistent with the fundamental commitments of the common law

LS

_¢ contract which generally places great weight on the freedom of contracting par-
ties to pursue their individual self-interest.”67

private Jaw mechanisms which preclude a person from relying on his strict legal rights such as

romissory estoppel had not been pleaded.

%ymocksrz'mnchise Systems (NSW) Pty Ltd v Todd [2002] 2 ATl ER. (Comm) 849 (PC) at 154].

See also works noted above, para.1-044. o ‘ : '

Restatement (Second) of Contracts para.205. cf. Unlformhf:uarljzme{céa]) Cg;de jl:i(t}z ?,:i :ﬁz ;21;' ;

ral introduction Summers in Zimmermann and W ittaker (eds), Goo .

%‘lezermcr Law (2000), Ch.4; White and Summers, Uniform Commercial Code, 6th edn (up to date

to 2011}, Vol.1, Ch.4. _

60 Coal Cliff Collieries Pry Lid v Sijehama Pty Lid (1991) 24 N.S.W.L.R. 1at21-27.

4 Carter, Contract Law of Australia, 7th edn (2018), Ch.2i7 R W

365 Waddams, The Law of Contract, 6th edn (2010), paras 17, 210, 495—Uo, - _

366 Bhasin v Hrynew 2014 SCC 71, [2014] 3 S.CR. 495 at [33] per Cr_omwe]l J. giving the J‘udgmi]t
of the S.C. of Canada, which reviews earlier Canadian cases and wider common law llterature.. n
“organizing principle” was defined by the court as one which “states in genfral telrm‘z‘a a req}:ure-
ment of justice from which more specific legal doctrines may bg derived a_nd is :jo{; a I.‘CG—‘
standing rule, but rather a standard that underpins and is mzmlfest'cd in more specific leg oc>tnrt1§a
and may be given different weight in different sitnations™: Bhasin v Hrynew at [64]. Howey c,(r:, e
list of these specific legal doctrines “is not closed”’: Bhasin v Hrynew at [66]. The Sugren:le> E)hl'lrt
of Canada saw the duty of honest performance as a “general doctrine of con_tra::t law .rathc,r : an
as an implied term, thereby operating “jrrespective of the intentions of the parties™ Bhgsm v Hrynew
at [74]. As a resul’t the duty was mandatory and was not aﬂfectec? byi an express entire ﬂgIBEIHCkIllt
clause in the contract, though there may be circumstances in which it could be influenced by the
agreement of the contracting parties: Bhasin v Hrynew at [75]-[78].

7 2014 SCC 71 at [70].
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has been more controversial 287

5-042 Promissory estoppel (“forbearance in equity”) The Law Commiggjy,
considered that “promissory estoppel” might apply to qualify the strictness of the
formal requirements of s.2 of the 1989 Act.2 In the present context, howevey, the
so-called doctrine of promissory or equitable estoppel, sometimes knowy as
“forbearance in equity”, would not improve a vendor’s position OWINg to itg gg
sentially defensive nature, for promissory estoppel cannot create a new cauge of é@.

tion in substitution for the contractual action denied for want of formaligy u

Moreover, as Lewison L.J. has observed, “it would be surprising if one could g,

by promissory estoppel what one could not do by informal contract”2% an&l

moreover, in the case of promissory estoppel, “there is no question of a constrye.
tive trust of land arising” so as to fall within the exception to the formality require.
ments provided by the 1989 Act 5.2(5).2! ]

5-043  Estoppel by convention It is fairly clear that the courts will not allow the ap-
plication of estoppel by convention so as simply to give effect to an agreemen|
rendered a nullity by s.2 of the 1989 Act. In Godden v Merthyr Tydfil Housing Ag.
soctation®* a building contractor claimed damages for breach of an oral agree.
ment with a Housing Association, under which he had agreed to purchase g
particular site, obtain planning permission for the building of seven houses ang
prepare the site for development, the Housing Association agreeing to reimburse
him for the costs of this acquisition and work and that it would enter a contract with
him for the construction of the houses. In response to the Housing Association’y
claim that this agreement failed the formal requirements of 5.2 of the 1989 Act, the
builder argued that since both parties had contracted in ignorance of this provi-
sion, the Housing Association was precluded by the doctrine of estoppel by conve,
tion from relying on this provision so as to deny that there was indeed an ag e
ment reached between the parties. According to Simon Brown L.J ., with whem
Thorpe L.J. and Sir John Balcombe agreed, this submission:

“... necessarily involves saying that, although Parliament has dictared ihat a contracl
involving the disposition of land made otherwise than in compliance with s.2 is void, the
defendants are not allowed to say so. That, to my mind, is an impossible argument ... [Iff

it were soundly made, it is difficult to see why it should not operate o ‘escape the intended
constraints of s.2 in virtually all cases.”2%3

In Simon Brown L.J.’s view, the doctrine of estoppel may not be invoked to render
valid a transaction which the legislature has, on grounds of general public policy,
enacted is to be invalid.2* So, for example, where the effect of the assurance on
which the alleged estoppel is based is tantamount to a variation of the contract (itsell
void as failing to comply with s.2), then giving effect to the estoppel would subverl

27 Below, paras 5-044—5-049.

% Law Commission, Working Paper No.92, para.5.8.

9 ¢f, above, paras 4-086 et seq. especially para.4-099,

20 Dudley Muslim Association v Dudley MBC [2015] EWCA Civ 1123, [2016] 1 P. & C.R. 10at[33]

1 [2015] EWCA Civ 1123 at [33].

(1997) 74 P. & C.R. D1. On estoppel by cenvention generally, see above, paras 4-108—4-115.

(1997) 74 P. & C.R. D1, D3. Simon Brown L.J. thereby approved the statement found in Halsbur!s

Laws of England, 4th edn, Vol.16, para.962.

#% In Yaxley v Gotts [2000] Ch. 162, 174 Robert Walker L.J. agreed that estoppel by convention in the
context of 5.2 of the 1989 Act was “impossible™; Clarke 1.J. considered it “likely to fail”: at 182
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behind s.2 of the 1989 Act.?#

jetary estoppel®s  Tn its work towards tl_le 1989 Apt the Law Comnusswn 5-044
e y estoppel as a particularly attractive technique for the av01dgnce of
e caused by a rigid adherence to the new formality rules because, un_hke the

e f part performance, it does not simply enforce the underlying agreement
e Spa flexible remedy which can vary according to the particular
g o™ ces. 7 As has earlier been explained, there are three main elements qf
R iy estbppe]: arepresentation made or assurance given to the claimant, reli-

3 nemg claimant on that representation or assurance and detriment suffered by
e b)‘/ : et in consequence of such reliance.2 It is to be noted, however, that the
e CImnii{lion or assurance must have encouraged the claimant to believe that he

: _resenit]ci in the future enjoy some right or benefit over the owner’s property®* ar_ld
5 Dje\g if adopted by a court in a case where an agreement for the sale of land did

aw proprietar

0,0 jgnik irem 1.2, itw apply only so as to give a remedy
isfy the fi al requirements of 8.2, it would apply only :

gt i:ﬁiﬂdtgg p?lrchasegf'i': any claim by a would-be vendor would not be for a right

oa 3

10 land nor indeed for a specific asset, but for a sum of money, a simple claim for a
! . ; —_— -
| e lying the contrasting approaches to the three main require

ﬂ[l:gflf)ﬁililn ?[:a;; gé)t%gpelgfound in the spgeeg}lljes of the House of Lords in Cobbe

m(;gaman h ljow Management Ltd®? and Thorner v Major have already been

;iscn:\?d“‘ The following paragraphs will discuss how the courts have apphed the

Jyuhine of proprietary estoppel in the context of the formal requirements of 5.2 and
#. ¢ differing approaches as to the appropriateness of so doing.

Earlier cases on use of proprietary estoppel An example of the application of  5-045
i:roprietary estoppel in this context may be found in Wayling v Jones.* In that case,
A had promised his companion of some ten years, B, that 1-‘16 wquld bequegth B the
business in which he worked at very low wages, but A died w1thogt having done
s0. The Court of Appeal held that B was entitled to rely on a proprietary estoppel
against A's executors and therefore ordered them to pay the proceeds pf sale of the
ﬁilsiness to B. If, by contrast, B had alleged that he had C(m_tmcted with A that th_eT
latter would bequeath him the business in return for Workmg for low_ wages, his
¢laim would have failed for lack of fulfilling the formal requirements in 5.2 of the

5 Yp Kemp Ltd v Bullen Developments Lid [2014] EWHC 2009' ((;h) at [123] (though not stating that
the estoppel in question would be by convention and_not deciding whether the ef_fect 01' the cstopﬁ;
pel on the facts was tantamount to a variation), applying the approach of the _HL gAcnofzstrengt

- Lid v International Glass Engineering IN.GL.EN SpA [2003] UKHL 17 (decided in relation to the
Statute of Frauds s.4), on which see above, para.5-039 and Vol.IL, para.45-060.

0 See above, paras 4-139 et seq.

7 Law Com. No.164 (1987), para.5.5. ;

= Thorner v Major [2009] UKHL 18, [2009] 1 W.L.R. 776 at [15], [29]., [72] and see above, paras

B ;M‘) % Seqci Real P 8th edn (2012) by Harpum, Bridge and Dixon paras

3 and Wade, The Law of Real Property, edn S L3
]-5'532?‘16-0] 1.In Capron v G{Jverﬂ.m.ent of‘?‘}"ur!{s and Caicos Islands [2010] UK.PC 2 [36]7[38! it
was emphasised that proprietary estoppel arises from a representation that the claimant would acquire

;; A certain interest in land.

Davis (1993) 13 O.I.L.S. 101, 103.

g f1993)(13 O.)J.L.S. 101, 104 and see Godden v Merthyr Tydfil Housing Association (1997) 74 P. &
CR.DI.

“* [2008] UKHL S5, [2008] | WLR. 1752.

* [2009) UKHL 18, [2009] 1 W.L.R. 776.

W [1995) 2 LR 1029.

[603]
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1989 Acl.*% In Yaxley v Gorts,’ Robert Walker L.J. considered that wh
constructive trust is based on “common intention”, then it is “closely akin ¢ g
mdls‘gmgulshable from, proprietary estoppel”.3%7 So, while the Court of?a\
sul?stltuted constructive trust for proprietary estoppel (on which the trial juq i
relied) as the basis for its decision, this case has been seen as authorijt fe
proposition that: i

. if he obtained planning permission for its redevelopment, this agreement fix-
E ce and specifying an “overage” payment if the gross resale of the building
m%ﬂd 4 certain sum. The director of the company encouraged the developer to
fhat her company would fulfil this agreement even after she had decided not
50 but to renegotiate for more money, and then (acting for thelco.m.pany)
=d on the agreement on the same day on which planning permission was
; In these circumstances, the House of Lords held that proprietary estoppel
‘ n.ot apply as the person (the property developer) wishing to rely on the
e could not point to anything which the other person (the land-owner) could
ned from relying on or denying in relation to a certain interest in land, but
d could point only to an expectation that that other person would enter into a
wact with them on terms some of which remained to be negotiated.*'* In so hold-
Lord Scott of Foscote (with whom Lords Hoffmann, Brown of Eaton-under-
ood and Mance agreed) cast doubt on the use of proprietary estoppel as a
_ns of escaping the formal requirements of 5.2 of the 1989 Act. Lord Scott

. nressed the view (though recognising this as not being necessary for the deci-

sion of the House) that:

“... the doctrine of estoppel may operate to modily and counteract the effect of
2(2) [of _the 1989 Act]; and that section 2(3) can cover cases of the equitable intery
of proprietary estoppel which coincide with or overlap the concept of a constructi i s
even though section 2(5) does not expressly refer to proprietary estoppel 308 1

On the other hand, in Kinane v Mackie-Conteh®® Arden L.J. and Neuber erl
expressed contrasting views as to whether a proprietary estoppel “unassociaféﬁ "
a constructive trust” would avoid the formal requirements found in 5.2 Ace

to Neuberger L..J.: e

... One must ... avoid regarding [subsection 2(5)] as an automatically available g
tory escape route from the rigours of section 2(1) of the 1989 Act, simply becauge :
ness appears to demand it. A provision such as section 2 ... was enacted for policy :
whl_ch, no doubt, appeared sensible to the legislature ... the Court should not-a]]

desire to avoid what might appear a rather harsh result in a particular case to unde; . -
the statutory policy.”310 S

"l" proprietary estoppel cannot be prayed in aid in order to render enforceable an agree-
’ ment that stztucshas declared to be void. The proposition that an owner of land can be
zﬁwpped f-om asserting that an agreement is void for want of comp]jm_'lce with the require-
~ ments of szction 2 is, in my opinion, unacceptable. The assertion is no more than the

. 3 H Z 3 ali ?315
He concluded, therefore, that a “mere estoppel, unassociated with a construg - e R oo, Bautty censurely not contradiet the statut:

trust” might not avoid the formal requirements of 8.2, especially given the
sion of the House of Lords in Actionstrength Ltd v International Glass Engi
ing IN.GL.EN SpA.31 However, here Arden L.J. did not agree, and emphasise'd"
the la_tter decision was concerned with s.4 of the Statute of Frauds 1677 w
contains no exception to its formal requirements equivalent to $.2(5) of the 148y
Act. Tn her view, proprietary estoppel could form the basis of disappl'ying s.2(1);

\sar ke resulting, implied or constructive trusts, the statute does not recognise any
r‘eiption from the formal requirements for proprietary estoppel.3!6
1!

Thorner v Major In Thorner v Major®' a somewhat differently constituted
%nse of Lords (Lords Hoffmann, Scott of Foscote, Rodger of Earlsferry, Walker
%ﬁe'stingthome and Neuberger of Abbotsbury) took a more positive view of the
le of proprietary estoppel in relation to the requirements of the 1989 Act, although,
‘has been explained,?'® its context was domestic rather than commercial. In rela-
lion to the 1989 Act Lord Neuberger observed that:

“... the cause of action in proprietary estoppel is ... not founded on the uer foreed
agreement but upon the defendant’s conduct which, when viewed in all 7e12vant as

is unconscionable.”’s12 3

* “The notion that much of the reasoning in Cobbe’s case ... was directed to the unusual
~ facts of that case is supported by the discussion, at para 29, relating to section 2 of the

Law of Property (Miscellaneous Provisions) Act 1989. Section 2 may have presented Mr
- Cobbe [the developer] with a problem, as he was seeking to invoke an estoppel to protect
- aright which was, in a sense, contractual in nature ... and section 2 lays down formali-
~ lies which are required for a valid “agreement” relating to land. However, at least as at
- present advised, I do not consider that section 2 has any impact on a claim such as the
- present, which is a straightforward estoppel claim without any contractual connection. It

Cobbe v Yeoman’s Row Management Ltd However,a very different ¢a
proach to the appropriateness of recourse to proprietary estoppel in the context of
s.2 of the 1989 can be seen in the decision of the House of Lords in Cobbe|
Yeoman's Row Management Ltd > There a company which owned a buildin
orally agreed in principle with a property developer that it would sell the buil

305 cf, James v Evans [2001] C.P. Rep. 36 (no defence of i
i 1 proprietary estoppel on the facts).
36 [2000] Ch. 162, above, para.3-040, it o ) : ;‘
307 [2000] Ch. 162 at 180; McGuane v Welch [2008] EWCA Civ 785, [2008] 2 P. & C.R. 24 at [37] ~ Islands [2010] UKPC 2 [33]-[40].
per N_Iumj:u_ergi,L.] -k Lord Walker’s “lesser enthusiasm™ for the complete assimilation of * % See further above, paras: 4-146 et seq.

r;gg ;.nt;nmon constructive trust and proprietary estoppel in Stack v Dowden [2007] UKHL 17, % [2008) UKHL 55 at [29].
Ea ]h.A'ﬁ" 432 at [37]. . ) L ”--‘mﬁﬁ] UKHL 55 at [29] and see Dudley Muslim Association v Dudley MBC [2015] EWCA Civ
(D;t?gs( J:rfi tor;giage Cr;c[lo Lid v Scottish and Newcastle Ple [2007] EWCA Civ 684, [2007] ATER - 1123,[2016] 1 P. & C.R. 10 at [33] (doubting the law as expressed in Yaxley v Gotts [2000] Ch. 162
5 Ty E;IV )Ci\ [C ],4 1;@1 ZUErjnDVl;? EII{ (emphasis added). ~ noted 0 above, para.5-045) by reference to Lord Scott of Foscote’s view). Lord Walker in Cobbe
31 WAL L IW.TL-R. 345. - considered that it was not “necessary or appropriate to consider the issue of section 2” of the 1989
. [%005} EWCA Civ 45 at [40]. - Act: [2008] UKHL 55 at [93].
. [2003] UKHL 17’_, [2003] 2 A.C. 541. 1 L [2009] URHL 18, [2009] 1 W.LR. 776. The decision was applied in Suggitt v Suggitt [2011] EWHC

? [2005] EWCA Civ 45 at [29], 903 (Ch), [2011] 2 FL.R. 875.
31 [2008] UKHL 55, [2008] 1 W.L.R. 1752. See also at Capron v Government of Turks and ( Above, paras 41494152,
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ORM A .

was no doubt for that reason that the defendants, ri

e e ghtly in my view, eschewed ap
ment based on section 2.3

alid contract” and for this purpose Arder} L.J. agreed Wlth the ﬁqdlgi
e Vd ¢ below that the agreement of the parties was sufficiently certain.”
e %hat where the agreement is sufficiently certain (n?tably, wbere it is
Slhgegsj[t;ect to contract nor is merely “an agreement to agree™), then this agree-
ma

provide the basis for the recognition of a constructive trust or for
t may
rietary estoppel.

This observation therefore suggests a distinction between claims for pro
estoppel based on an assurance reasonably relied on and made in a f5
domestic context (where s.2°s requirements of formality are not relevant) and
based on an agreement which would (otherwise) qualify as a contract (where

i the dif tween
requirements of formality are relevant and, arguably, should not be CIrCUmyeped: eacts of proprietary estoppel One important aspect of the difference betw

i iesi ’ ter flexibility of
; el and constructive trust lies in the former’s greatel
eta?;:;g:lzg 325 glthough sometimes, the effect of the application of the two

qes will be the same.’26 For:

Herbert v Doyle In Herbert v Doyle®® the Court of Appeal, on an application f.
permission to appeal, considered the approaches taken by the House of Lords i
Cobbe and Thorner v Major (o the requirement of certainty as regards consy
tive trust in the context of s.2 of the 1989 Act. Arden L.J. (with whom Morgap
Jackson JJ. agreed) noted that while the distinction between proprietary estop
and constructive trust must be kept in mind,

3 i i der-
1 i 5 t must usually give effect to it, often by or
i 5 a constructive trust the cour _ fe
) i thﬁ;?elr of the relevant proprietary interest, whereas if The_lc 1§’3a;3 estoppel the court
i a;f? a remedy that reflects the value of the equity in question.

“it appears from Cobbe that, in some situations at least, both doctrines have a
ment for completeness of agreement with TCSPECt to an interest in property. Cerfaip
to that interest in those situations is a common component. A relevant situation woy]
where the transaction is commercial in nature”

jon: ey paid by purchaser® The availability of restitu-

o recg\i’glg’n(éi;n;? asérlt;emen{ I\-:vhich failed to comply With the formal
tior .Bf money(;fp 5.40 of the Law of Property Act 1925 thereby rendering the contract
. men;sl. de. anded on whether the vendor or purchaser defaul_ted. The‘ general
1 -Orcfha tf':f ﬂ:t‘ ;rendor defaulted, the purchaser might recover his deposit on the
w;s fti*él failure of consideration.? It was, however, possible that, even here,
idé??i“ ~a for the payment would not have failed if the vendor had ?gnq actst i?f
'u'h s mance of the contract and these acts benefited the purchas;r.' ' I(’; on thf:
(oo hand, the purchaser defaulted, he could not recover a deposit paid on the

1nd of failure of consideration as the consideration for the payment could not
d to have failed.’!

as was the case on the facts before her.?*! Arden L.J. saw “a common thread ‘
ning through the speeches of Lord Scott and Lord Walker” in Cobbe:

*... that, if the parties intend to make a formal agreement setting out the terms on wh
one or more of the parlies is to acquire an interest in property, or, if further terms for
acquisition remain to be agreed between them so that the interest in property is not cl
identified, or if the parties did not expect their agreement to be immediately

neither party can rely on constructive trust as a means of enforcing their or
agreement. In other words, at least in those situations, if their agreement (which do
comply with section 2(1)) is incomplete, they cannot utilise the doctrine of propriat
estoppel or the doctrine of constructive trust to make their agreement binding on the ;
party by virtue of section 2(3) of the 1989 Act.”"#2

der 5.2 of the 1989 Act does not prevent passipg of
gt;t;[:“(]ll;:)l;g: “E could be thought that the fact that a contract 18 gmd for
‘ of the requisite formal requirements of 5.2 of the 1989 Act prevents the p:rsts-
of property in any money paid under a contract to the Othe‘]‘f colntracthlgtp _ gt
wever, in Sharma v Simposh Ltd the Court of Appeal noted “an important poi

Arden L.J. saw this interpretation of Cobbe as consistent with Losd Ncuber: rinciple” in this respect, that is that:

position on the need for certainty in Thorner v Major.?> For Arden i..J., on the fa
before her, the relevant question was “whether, subject to section 2 of the 1989

[N

o

—' [2010] EWCA Civ 1095 at [71] and [73]) and see similarly Morgan L.J. [2010] EWCA Civ 1095 at
91,

19 [2009] UKHL 18 at [99] referring to Cobbe [2008] UKHL 55, [2008] i W.L.R. 1752 at [I.
320 [2010] EWCA Civ 1095, [2010] N.P.C. 100. See also Kinnear v Whittaker [2011] EWHC 1479
[2011] AL ER. (D) 78 (Jun) (allowing the possibility of proprietary estoppel and preferring th
proach of the CA in Yaxfey v Gotts [2000] Ch. 162 (above, para.5-040) to the approach found in L
Scoll’s speech in Cobbe, quoted above, para.5-046; Ghazaani v Rowshan [2015] EWHC 1922
at [192] and [197] (allowing the possibility of proprietary estoppel/constructive trust in
“exceptional circumstances” of the case); Muhammad v ARV Properties Ltd [2016] EWHC 16;
(Ch) at [32]-[50] and Pinisetty v Manikonda [2017] EWHC 838 (QB), [2017] 5 Costs L.0O. 563 at
[39]-[42] (agreement not sufficiently certain to be enforced). X
[2010] EWCA Civ 1095 at [56]. g
[2010] EWCA Civ 1095 at [S7]. See also Crossco No.4 Unlimited v Jolan Ltd [2011] EWCA (
1619, [2012] 2 AILE.R. 754 at [107] and [133]. According to the CA in Dowding v Matchmov
[2016] EWCA Civ 1233, [2017] 1 W.L.R. 749 at [32], Arden L.J. was not intending to describe
different situations in which 5.2(5) would not apply, but rather to describe the Cobbe case in thr
different ways, which taken together meant that the party “never expected to acquire an inter
the property otherwise than under a legally enforceable contract™ (quoting Lord Scott in €
[2008] UKHL 55 at [37]).
[2010] EWCA Civ 1095 at [58] referring to [2009] UKHL 18 at [93].

[606]

AL, 580,
J . The Law of Restitution, 7Tth edn (2007), p.579-58 _ _
fé:;i a?]l;B%Vad:, The {aw of Real Property 8th edn (2012) by Harpum, Bridge and Dixon,

o 11-032.

@ Rep esentative Body of the Church in Wales v Newton [2005] EWHC 631 (QB), [2005] AlldE.Il{.ﬂ(D)
Ai:lr) at [62], per Antony Edwards-Stuart Q.C. For general dl‘scussmns of the remedial ;;
ibility of proprietary estoppel see Jennings v Rice [2002] E\YCE?{ CEVD )15? 9] {[]2)00%] g]lv]i?.v(gzwes
(Feb); Powell v Benny [2007] EWCA Civ 1283, [2007] All ER. ec); Da

ﬁ&;‘g] EWCA Civ 46y3, [2016]1 2 P. & C.R. 10 esp. at [39]-[42]; Gardner (1999) 115 L.Q.R. 438
and (2006) 122 L.Q.R. 492 and above, paras 4-173—4-180. ) 1,
See -(Cvoff ;nd Joneg, The Law of Unjust Enrichment. 9th edn (2016), Ch.12 preferring to describe
this law as “restitution on the ground of failure of basis”. See further below, paras 29-057 et s:eq. ;
= Pulbrook v Lawes (1876) 1 Q.B.D. 284, 289, subject to the discretion of the court under the Law o
operty Act 1925 5.49(2).

!ij? and Jones, The Law of Restitution, Tth edn (2007), paras 1-059—1-062. If the acts 'th ]giré
~ performance were sufficient to satisfy the doctring of part performance, then the contract mig|
lorced in equity: Steadman v Steadman [1976] A.C. 536. . !

mas v Brgw;y(1875—76) L.R. 1 QB.D. 714, 723 subject to the discretion granted to the court
under the Law of Properly Act 1925 5.49(2).
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“Property may pass between parties who are involved in a purchase (ransaction which g
contractually ineffective. Property may pass by delivery with the necessary intention ang
that may occur even in the context of a contract which is void for illegality.”33

Sharma v Simposh Ltd concerned a contract void for failure to conform to g,
requirements of 5.2 and the Court of Appeal considered that the general Principle
which it had identified applied equally to this situation so that the question whefhg
property in a deposit paid under the contract depended on the intention with whig

the payment was made.?*

“Was the payment intended to be conditional on the [buyer| completing the transactigy
or was it intended to be unconditional? If the former, the [vendor] would have obtaing(
only a conditional title to the money and would have been bound to return it on fhe
transaction falling through. If the property passed unconditionally, the defendant g,
prima facie entitled to retain it.”*

However, the fact that property was intended to pass and did pass does not exclude
the possibility of a claim for restitution, but such a claim depends on the claimap
being able to establish a recognised ground of restitution.* In this respect, two pos.
sible grounds could be relevant: failure of consideration and mistake of law.

Failure of consideration and its significance A first possible ground of restify-
tion of money paid under an agreement which fails to fulfil the requirements of 5.2
of the 1989 Act is that the consideration for the payment has failed. If the notigy
of consideration is understood as the basis on which the payment was made, ¥ thep
this basis would normally be the existence of the contract of sale with the result that,
under the new requirements, failure to comply with the formalities would nulli
the contract so as to deprive the payment of its basis. If, on the other hand, the
receipt of any promised benefit by the purchaser (such as, for example, by entce
ing possession) were to be taken as preventing the failure of consideration eve,
under this non-existent contract, then recovery would be denied. In Sharma «
Simposh Lid the Court of Appeal expressly adopted the former interprefation of
failure of considération thereby endorsing the position of Professor Birks,”* and this
view was explicitly approved by the majority of the Supreme Court ir. Farel v Mirza
in the context of an illegal transaction rather than one void under 2.2, where Lord
Toulson observed that:

“A defendant’s enrichment is prima facie unjust if the claimznybas enriched the defend-
ant on the basis of a consideration which fails. The consideration may have beend
promised counter-performance (whether under a valid contract or not), an event or a stale
of affairs, which failed to materialise,”?3

Sharma v Simposh Ltd itself concerned the restitutionary consequences of nullily

32 [2011] EWCA Civ 1383, [2013] Ch. 23 at [43] per Toulson L.J. (with whom Black and Laws L.II
agreed) and referring to Singh v Ali [1960] A.C. 167.

333 [2011]) EWCA Civ 1383 at [44].

334 [2011] EWCA Civ 1383 at [44] per Toulson L.J.

35 (20111 EWCA Civ 1383 at [53].

336 Birks, An Introduction to the Law of Restitution (revised edn, 1989), p.223; and see Goff and Janes.
The Law of Unjust Enrichment, 9th edn (2016), para.12-003, and below, paras 29-057 et seq.

337 [2011] EWCA Civ 1383, [2013] Ch. 23 at [24] quoting Birks, cited in previous note. Failure of

consideration was “the only suggested ground” of recovery of the deposit: [2011] EWCA Civ 1383

at [55] and cf. below, para.5-054.

[2016] UKSC 42, [2017] A.C. 467 referring to Burrows, A Restatement of the English Law of Unjust
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ct on the ground of its failure to satisfy the formal requirements in 5.2
Act and the Court of Appeal noted in this respect that, prior to the Act,
the Law Commission had suggested that a purchaser who pays a deposit under an

a;l aereement for the purchase of land will generally be entitled to recover his
o ﬁif the sale does not go ahead, “for the state of affairs contemplated as the
depOS;l for the payment will have failed to materialise”.3* However, the Court of
f:;;(::al held that on the facts of the case before it, which concerned an agreement:

« 1o attempt to create an option giving the claimants the right to buy [a building under
c;}‘I;LStI.'llCtioﬂ] within the period leading to its completion for an agreed price in exchange
fora non-refundable deposit”,**0

Of a contra

{here was 110 failure of consideration “[s]ince the claimants obtained the benefit for
which the payment was made”,* that is:

« _the defendant took the property off the market pending completion and kept open its
offer to sell it to the claimants at a fixed price.”?

In the result, therefore, the Court of Appeal saw the benefit obtained under the
contract (even iough void for informality) as preventing failure of consideration.
Moreover, a< the claimants had obtained the benefit for which the payment was
made «n¢ given that they had decided not to proceed with the purchage_of thle
Sroperty owing to a sharp fall in the financial market, > there was “m_) merit in their
~+.um and no injustice in the defendant retaining the money. The justice of the mat-
«eris entirely on the defendant’s side”. >

It could be thought that where a buyer has paid the full purchase price under a
contract for the sale of land and entered into possession of the land for a period, it
would be unjust to allow him to rely on the statutory invalidity in order to claim
back the price, leaving the seller to any possible counterclaim in restitution on the
ground of the buyer’s unjust enrichment in enjoying the property during the period.
However, in Singh v Sanghera the High Court accepted that:

Enrichment (2012), p.86, para.15 (Baroness Hale of Richmond, Lords Kerr of Tonaghmore, Wilson
and Hodge agreed generally with Lord Toulson). On Parel v Mirza more generally, see below, paras
16-018 et seq. and 16-225 et seq., which includes discussion of the positions of the minority of the
SC. For restitution on failure of basis, see below, para.29-057.

[2011] EWCA Civ 1383, [2012] 1 P. & C.R. 12 at [25]. See also Goff and Jones, The Law of Unjust

Enrichment, 9th edn (2016), paras 13-25, 13-32 and 14-08.

[2011] EWCA Civ 1383, [2012] 1 P. & C.R. 12 at [9].

[2011] EWCA Civ 1383 at [55], per Toulson L.J. giving judgment of the Court.

[2011] EWCA Civ 1383 at [26] (the reasons given by the judge below).

[2011] EWCA Civ 1383 at [8].

% [2011] EWCA Civ 1383, [2012] 1 P. & C.R. 12 at [55], per Toulson L.J. Sharma v Simposh was ap-
plied by the CA in Marlbray Ltd v Laditi (on appeal from sub nom. Rabiu v Marlbray Ltd) [2016]
EWCA Civ 476, [2016] 1| W.L.R. 5147 at [811-[93], [96], esp. at [92] where it was held that a deposit
paid by a joint and several purchaser off-plan of a long lease of a [lat in a large block should not be
returned on the basis of a failure of consideration, even if the contract was void under 5.2 of the 1989
Act (which it was held not to be), as the purchaser had the benefit of the specific unit chosen being
taken off the marker; the flat had been secured at a specific price; the developer had (apparently)
completed the works with the deposit as collateral; and the purchaser had become entitled to 10 free
days at a London hotel. For this purpose, it made no difference that the deposit was held by a third-
party stakeholder: [2016] EWCA Civ 476 at [99].
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both parties to a contract represented the position at common law; and that the 1.
of equity “cut across this distinction™.*? This referred to the line of cases to the of.
fect that in some circumstances a common mistake would give either party the rigtﬁ
to avoid a contract that was not void for mistake at common law,* based on g .
of equity. Now that these cases have been disapproved,* and if the interprewﬁmi
of certain cases of unilateral mistake that was offered in Ch.3% is accepted, it sgems
that there is no inconsistency between common law and equity. Equity will gp o
casion supplement the remedies available at common law: for example, a Mistake
may entitle a party to a contract that has been reduced to writing to have the dogy.
ment rectified if it is not expressed in accordance with the parties’ true intentinﬁg..
or does not reflect the terms that the claimant intended and the other party knew him
to intend.*¢ '

The only apparent “divergence” between the treatment of mistake cases in cop.
mon law and in equity is that the hardship that would be caused by granting specifie
performance of a contract made under either unilateral or common mistake may
lead to the court refusing specific performance as a matter of discretion even ﬁmugg
the mistake does not render the contract void or have any other effect at commgy
law."7 As this is merely the denial of a particular remedy, and the contract remajng
binding in other respects (e.g. the claimant would still be entitled to damages if fhe
confract were not performed*) this is not a contradiction of the common law rujeg %
Thus in cases of contractual mistake, common law and equity are consistent an(
equity plays only a minor role. Therefore in this edition of this work there is ng
separate treatment of “Mistake in Equity”.%

Is there a separate doctrine of mistake? Any “doctrine” of mistake in English
contract law seers to have emerged only in the late nineteenth or even the twentieth
century,”! and from time to time commentators have argued that the doctring ic
redundant or that the cases are better explained on some other basis.> Thus jt hee
been said that cases of common mistake may be explained as resting .o the
construction of the contract, and in particular on an implied condition preczdent™
while cases of unilateral and mutual mistake may be no more than an application
of the rules of offer and acceptance.** From a conceptual point of vicw there is force
in these arguments, and it is certainly hard to discern a single “doctiine” of mistake
when the two categories of case described above are subject to au te different rules.

42 See the 28th edition of this work, para.5-001.

# Above, para.6-001.

#  See below, paras 6-055 et seq.

¥ Above, paras 3-029—3-035. These paragraphs discuss the relationship between rectification and
unilateral mistake as to the terms at common law. There was very little authority to suggest thal
unilateral mistake as to the facts was a ground for rescission in equity, and what there was has
recently been rejected.

¥ See above, paras 3-057 et seq.

#7 See below, para.6-061.

“ See, e.g. Wood v Scarth (1855) 2 K. & J. 33 (equity), (1858) 1 F. & F. 293 (law).

#  ¢f. cases in which specific performance may be refused becanse of the hardship that would resull
because of a subsequent change of circumstances: see below, para.6-061 and para.27-048.

3% of. Chitty, 28th edn, paras 5-060 et seq.

31 See below, paras 6-017 et seq.

32 e.g. Slade (1954) 70 L.Q.R. 385.

3% Smith (1994) 110 L.Q.R. 400. See below, para.6-014.

3 e.g. Slade (1954) 70 L.Q.R. 385; Atiyah, Essays in Contract (1986), Ch.9.
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er in this work it is assumed that there are distinct rules on mis_take dealing
me;ch category, and in particular in the case of the “common” rms:ta_kes dealt
s chapter. This is partly because the courts have n.acogmsed distinct rules
mon mistake’ and partly because common mistake is what may be called a
gf-coﬂ}onal category”. In factual terms, a party may claim that both he and the other
:fuﬂarlnade the contract under an unstated misapprehension of some kind as to some
¢ bearing on the contract.6 We need to know what se_lf—mduced ‘frmst,akes or
fa:c e 2 word that does not have legal connotations) “misapprehensions” the law
.o ;Ifake account of and what the parties’ rights will be. Whether the rules thgt are
\m}ﬁiﬂd are simply applications of more gent_ara! rules, such as the doctrine of
implied conditions is from a functional viewpoint irrelevant; they are the rules that

govem these types of mistake.

Mistake and misrepresentation In earl'}er paragraphs thf: factual situation to
which the rules on mistake apply was described as one in which one party, or both
he and the other party, have em_ered_ the contract ur_1delr a se]f-mduoed
misapprehension. This is to differentiate it from a cloz_scly similar situation that the
law treats in a different fashion, under the rubric of misrepresentation. If one party
has entered the Lontract relying on a statement made by the other party about some
fact that is riavezial to the contract, and the s_latement was untrue, the first party W'lﬂ
sormally have a remedy for misrepresentation. At l.east if he acts promptly .he_ will
normaliv e entitled®” to avoid the contract for misrepresentation, and this is 50
w;,et;.sf the misrepresentor, when he made the untrue statement, was actmg_
traudulently, negligently or wholly innoc-ently._58 I,n one sense, all cases of
misrepresentation are also cases of “misappr.eh(::nsmn’ , as at least'one party, and
often both the parties, entered the contract believing the facts. to be d_1fferent to what
they were. Because one party has misled the othe_r, the law gives relief even though
the misapprehension is about the facts surrounding the congract-“j and is not of the
seriousness that we will see is required for relief to be given on the ground of
mistake. However, if the right to rescind has been lost, for example becaulse of the
lapse of time,® the misrepresentee may have an effective remedy only if he can
show that the contract was void for mistake.

with in thi

Misrepresentation and common mistake Relief may be given on the ground of
misrepresentation whether the resulting misapprehension was pnly on the part of
the misrepresentee, as when he is the victim of a fraudulent misrepresentation by

% e.g Bell v Lever Bros [1932] A.C. 161; Associated Japanese Bank International Lid v Crédit du Nord
SA [1989] 1 W.L.R. 255; Great Peace Shipping Ltd v Tsavliris Salvage (International) Lid (The Great
Peace) [2002] EWCA Civ 1407, [2003] Q.B. 679. _

3 Or a “mistake” that resulted from a misrepresentation but the right to rescind for misrepresentation
has been lost. See below, para.6-012.

5 Subject in some cases to a statutory discretion in the court: see below, paras 7-103 et seq.

The law on misrepresentation is described in Ch.7.

% One party might also make a misrepresentation as to the terms of the contract, for example as to the
contents of a written contract that the other party is being asked to sign. Where the statement is that
a particular term is or is not in the document, the result will normally be determined by the rules
that determine the content of the contract: see Ch.13 (Express terms), in particular paras 13-109 et
seq, (parol evidence rule) and Ch.15 (Exemption clauses). Where the misrepresentation is as to the
meaning of a clause in the contract the courts have also fashioned a remedy: below, paras 7-021 and

15-146.

See below, para.7-137.
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the other, or whether both parties were under the same misapprehension, as in gggq

of “innocent” misrepresentation. The misrepresentation cases are treated diffe,
ently simply because one party chose to make a statement of fact on which the othey
party relied when he entered the contract.®! It probably happens far more frequengy,
that one party states the facts as he believes them, and the other party enterg (g
contract relying to some extent on that statement,” than that each enters the COntragy
relying on his own, equally mistaken view of the facts. This goes some way g
explain why there are relatively few cases in which a party seeks to escape from
contract on the ground of common mistake: he will often be able to rescind g
contract for misrepresentation, while it seems that the other party, the misrepresey.
tor, will be precluded from arguing that the contract is void for common mistale 6
Nonetheless, shared “self-induced” mistake over the facts does happen, and (e
rules that apply in this type of case form the subject matter of the present chaptey

Commeon mistake and construction of the contract The question of the effeg
of common mistake in the law of contract is basically one of the allocation of rgk
as to the facts being as assumed.5 In most situations one or other of the parties wij)
be considered to have assumed the risk of the ordinary uncertainties which exig
when an agreement is concluded.®® Where contracts of sale of goods are concerneq,
for example, the seller will normally be held to have assumed the risk that the goods
do not correspond to their description, or, if the seller sells in the course of a busi-
ness, that they may be defective, under express or implied terms, except insofar as
the usual conditions are validly excluded, or may in the particular circumstances
be inapplicable.5 The risk that for other reasons the goods will be less useful than
the parties envisaged will be borne by the buyer. Thus it has been said that one must
first determine whether the contract itself, by express or implied condition (promis-
sory or non-promissory) or otherwise, provides who bears the risk of the releyan,
mistake. Only if the contract is silent on the point is there scope for invoking the
rules or “doctrine” of mistake.®” It has been pointed out that if the enquiry whatner
the construction of the contract is only as to:

81 One justification given for granting a remedy even when the misrepresentor was acting wholly in-

nocently is that the statement may put the other party off from making torther enquires that might
have revealed the truth: see below, para.7-044.

62 See below, para.7-038.

6 See below, para.6-040.

6 Amalgamated Investment & Property Co Ltd v John Walker & Sons Ltd [1977] 1 W.L.R. 164;
McTurnan, An Introduction to Commen Mistake in English Law (1963) 41 Can. Bar Rev. 1; Swan,
“The Allocation of Risk in the Analysis of Mistake and Frustration™ in Reiter and Swan, Studies in
Contract Law (1980); American Law Institute’s Restatement of Contracts (2d), para.152.

8 Co-operative Bank Plc v Hayes Freehold Ltd [2017] EWHC 1820 (Ch) at [143(i1)], citing this
sentence of the paragraph.

6 e.g. Gloucestershire CC v Richardson [1969] 1 A.C. 480 (normal implied term did not apply when
contractor had no right to object to supplier nominated by employer and supplier would contract only
on limited liability terms).

67 Associated Japanese Bank International Ltd v Credit du Nord SA [1989] 1 WL.R. 255, 268; Greal
Peace Shipping Ltd v Tsavliris Salvage (International) Lid (The Great Peace) [2002] EWCA Civ
1407, [2003] Q.B. 679 at [741-[75]; Butters v BBC Worldwide Lid [2009] EWHC 1954 (Ch) at [68]-
[69], referring to this paragraph. See also William Sindall Plc v Cambridgeshire CC [1954] 1 WLR
1016, 1035; Grains & Fourriers SA v Huyton [1997] 1 Lloyd’s Rep. 628. Thus, in Kalsep Lidv
X-Flow BY, The Times, May 3, 2001 it was held that the risk of the mistake which had been made
was allocated to one party by an express clause of the agreement. In Standard Chartered Bank v
Bangue Marocaine De Commerce Exterieur [2006] EWHC 413 (Comm), [2006] AILER. (D)213
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“hether either party has given an undertaking as to the matter at issue (i.e. if that is what
is meant by 2 provision as to ‘who bears the risk of the relevant mistake’), and the answer
is that neither has”

{hat does not preclude a second enquiry as to tlhe effect of the I_m'stake; but if it
includes asking whether, if neither bears the risk, the contract is as a matter of
construction subject to an implied condition precedent that the facts assumed
existed, there seems to be no scope for asking whether the contract is delior
mistake.® [n other words, if it does include asking whether the contract is subject
1o such a condition, there is no room for an independent doctrine of common
mistake. 5’ Although the courts have held that there is a separate doctrine of
mistake,” this is a formidable argument. It will be submitted that it can really be
met only by admitting that, in cases which involve the kind of facts to which the
doctrine of common mistake might apply, the process of construction and the ap-
ljiication of the tules of mistake are really merely alternative ways of formulating
the same thing and reaching the same result.”! We will see later, however, that
sometimes courts have held a contract to be ineffective because as a matter of
construction it was subject to an implied condition which has not been fulfilled, in
circumstances ix, which the requirements of common mistake do not seem to have
heen met.”

2. IntropucTtion To Common MISTAKE™

. ~mmon mistake Where the mistake is common, that is shared by both parties,
Giere is consensus ad idem, but the law may nullify this consent if the parties are
mistaken as to some fact or point of law™ which lies at the basis of the contract. In
summary, if: (i) the parties have entered a contract under a shared and self-
induced” mistake as to the facts or law affecting the contract; (i) under the express
or implied terms of the contract neither party is treated as taking the risk of the situ-
ation being as it really is77; (iii) neither party was responsible for or should have

(Feb) the contract was held to be binding on the alternative grounds that the mistake did not make
the agreement essentially different and that the risk was clearly allocated to one party.

% Smith (1994) 110 L.Q.R. 400, 407.

® Smith (1994) 110 L.Q.R. 400, 419. The court might conclude that the contract has not allocated the
risk to either party, but the conditions for common mistake are not fulfilled (e.g. because the mistake
is not sufficiently fundamental), so that the loss lies where it falls. But this does not demonstrate that
there is a separate doctrine of mistake, as the same might occur on a “construction” approach.

0 Great Peace Shipping Ltd v Tsaviiris Salvage (International) Ltd (The Great Peace) [2002] EWCA
Civ 1407, [2003] Q.B. 679 at [73] and [82], discussed below, para.6-034.

I See below, paras 6-029 and 6-062—6-063.

2 See Graves v Graves [20071 EWCA Civ 660, [2007] AILE.R. (D) 32 (Jul), discussed below, para.6-
063.

™ See Cheshire (1944) 60 L.Q.R. 175, 177; Tylor (1948) 11 M.L.R. 257, 262; Slade (1954) 70L.Q.R.

385, 396; Bamford (1955) 32 S.A.L.J. 166; Atiyah (1957) 73 L.Q.R. 340; Atiyah and Bennion (1961)

24 M.LR. 421; McTurnan (1963) 41 Can. Bar Rev. 1; Stoljar (1965) 28 M.L.R. 265, 275; Smith

(1994) 110 L.Q.R. 400.

On mistake of law see below, para.6-032.

In other words, it is not a case where one party’s mistaken belief was induced by a representation

by the other party; cf. para.6-013, above. If it was, the first party will normally have a remedy for

misrepresentation, see Ch.7, below.

See below, para.6-052.

See below, paras 6-037—6-040.
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known of the true state of affairs™; and (iv) the mistake is so fundamenta] tha j
makes the “contractual adventure” impossible, or makes performance essentjy)
different to what the parties anticipated,” the contract will be void. ¥

Different conceptual bases While it is clear on the authorities that a doctripg
common mistake exists in English law, the situation is complicated by the fact gy
there are three possible conceptual routes which have been employed in considey.
ing whether a fundamental mistake has the result that a party can in effect esegy
from the contract and recover any payment made or other benefit transferreg: (1
that there has been a total failure of consideration; (2) that the contract is subjeg
to an express or implied condition that the facts were as the parties believed thep
to be, or (to use a modern formulation derived from the same argument) that i
would be invalid if, on the true construction of the contract, the essence of fhe
obligations are impossible to perform; and (3) that there is a separate doctrine of
mistake. We will see that these grounds were not always kept distinct and the legq.
ing cases seem to combine the three in a way that makes it hard to state the ryleg
in a simple form. A further issue is whether there is, or was, 4 separate rule for
mistake in equity under which the contract would be treated as voidable rather thay
void. The Court of Appeal® has now made it clear that no such doctrine can haye
survived the decision of the House of Lords in the leading case of common mistake,
Bell v Lever Bros ®!

3. DDIFFERENT APPROACHES BEFORE BELL v LEVER Bros

Total failure of consideration There are a number of early cases in which the
parties had bought and sold something which, unknown to either of them, was very
different to what they thought or even did not exist at all; but the seller tried to clalq
the price or to retain the price paid. Thus in Strickland v Turner® the purchasero
an annuity on the life of a man who was, unknown to both parties, already deag,
was able to recover the purchase price from the vendor on the basis of tCta: failure
of consideration, as the annuity had ceased to exist at the time of th* <ontract for
sale. In Gompertz v Bartlett®? an unstamped bill of exchange was sold by the
defendant to the plaintiff on a non-recourse basis. The parties belizved that it was
a foreign bill but it was shown in fact to have been drawn in Hagland and it was
therefore unenforceable for want of a stamp. The buyer sued o recover the price
paid. The Court of Queen’s Bench held that this was nct merely a case of the bill
being of poor quality, when the seller would have been liable only if he had given
an express warranty or had been fraudulent. The bill did not meet the description
of “a foreign bill” by which it was sold and the buyer was entitled to recover the
price.

78 In such cases the relevant party will normally be treated as bearing the risk of the mistake: see below.
para.6-039.

7 See below, paras 6-041—6-051.

8  Great Peace Shipping Ltd v Tsavliris Salvage (International) Lid (The Great Peace) |2002] EWCA
Civ 1407, [2003] Q.B. 679. See below, para.6-055.

81 [1932] AC. 161.

8 (1852) 7 Ex. 208, 155 E.R. 919.

8 (1853) 2 El. & Bl. 849, 118 E.R. 985.
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r v Hastie In Couturier v Hastie® there was a sale of a cargo of corn

:ch was believed to be in transit from Salonica (o the United Kingdom. Unknown
wm.mer party the cargo had deteriorated and had already been sold by the master
i ﬂ;w ship. The liability of the purchaser to pay the price depended upon the
e trﬁction of the contract. If the contract was a contract for the sale of that specific
conso of corn, then the consideration for the contract had totally failed and the seller
E not entitled to the price. If, however, as the seller contended, it was a contract
wasme sale of the adventure, the seller had performed his side of the contract by
f?;-mng {0 deliver the shipping documents and the purchaser was liable to pay the
ﬂmchase price. The House of Lords, confirming the decision of the Exchequer
Chamber that had reversed a contrary decision by the Court of Exchequer, held that
e contract was for the sale of a cargo and therefore the purchaser was not bound

Couturie

(o pay-

Seller liable for non-delivery Neither Couturier v Hastie nor Gompertz v Bartlett
was decided on the ground of mistake invalidating the contract. In each case there
was what would later be termed a total failure of consideration.® For the purposes
of the decision it did not matter whether the contract was valid or void; the

wehaser could not be compelled to pay for what he had never received. It seems
more likely-chat the court thought that the contract was valid and that the seller
would have-been liable, had he been sued, for damages for failure to deliver the
subjout matter of the contract. Certainly this seems to have been the view of Parke
3\ Barr v Gibson® the parties had bought and sold a ship that, unknown to either
of tiem, had already become stranded on rocks in the Gulf of St Lawrence. Parke
8. said that the sale as a “ship” implied a contract that the subject of the transfer
did exist in the character of a ship. In Couturier v Hastie in the Court of Exchequer,
he said that where there is a sale of a specific chattel, there is an implied undertak-

ing that it exists.

Kennedy’s case In Kennedy v Panama, New Zealand and Australian Royal Mail
o™ the prospectus of a company offering shares stated that fresh capital was
required in order to fulfil a lucrative mail contract with the Postmaster of New
Zealand. The contract proved to be beyond the Postmaster’s authority to make and
the plaintiff, who had purchased shares in reliance on the prospectus, claimed to
repudiate the transaction on the ground that there had been a total failure of
consideration. The Court of Queen’s Bench refused to allow him to do so. In decid-
ing whether or not that had been a total failure of consideration so as to entitle the
buyer to get his money back, Blackburn J. referred to the Roman law on mistake

(1856) 5 H.L..C. 673, HL; (1853) 9 Ex. 102 (Ex.Ch.); (1852) 8 Ex. 40.
5 In Gompertz v Bartlett (1853) 2 EL & B1. 849, 854, 118 E.R. 985, 987 Lord Campbell C.J. said that
the money paid for the bill could be recovered as it was paid in mistake of the facts. See Lord Atkin’s
comment in Bell v Lever Bros [1932] A.C. 161, 222, on Gomperiz v Bartlett and Gurney v Wormesley
(1854) 4 EL. & B1. 133: “In these cases I am inclined to think that the true analysis is that there is a
contract, but that the one party is not able to supply the very thing whether goods or services that
the other party contracted to take; and therefore the contract is unenforceable by the one if execu-
tory, while if executed the other can recover back money paid on the ground of failure of the
consideration”.,

(1838) 3 M. & W. 390; 150 ER. 1196.

B Ex. 40, 55; 155 E.R. 1250, 1257.

(1867) L.R. 2 Q.B. 580.
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and its distinction between mistakes as to substance, which in Roman law wqy
invalidate the contract,® and mistakes as to quality, which would not; and heldthat
as the misunderstanding about the shares went only to quality, there was no ¢
failure of consideration. It is easy to see how this might be interpreted as saying thay
a mistake as to substance might make the contract void in English law. It is not clegr
that this was what was meant®®; and in any event, the fact that a mistake hag led tg
there being a total failure of consideration cannot lead straight to the conclusiop that
the contract is void, since it might be that the seller is liable for non-performangg.
In other words, total failure is not an independent ground on which a contract may
be held void: rather, it is a possible basis for an action for the recovery of m
when the contract is void.?! There will equally be a total failure of consideratimi
when one party has simply failed to perform.*? Even in cases in which at the tip
of sale the goods might have been said no longer to exist®™ (when in Roman Jay
there could be no contract for want of an object®), in English law there migh pe
an implied promise that the thing existed, so that the seller would be liable for faj).
ing to deliver.

Development of an independent doctrine of common mistake The cases of
total failure of consideration seem to have played a central role in the develop.
ment of a doctrine of mistake in English law, but one that involved their being given
a rather different interpretation. The great work of Pothier was very influential %
His statement, derived from the Roman law, that if there was no object (because,
for example, the thing sold had ceased to exist before the contract was made) there
could be no contract of sale, was cited by counsel for the seller® in Couturier y
Hastie®? and may have formed the basis for s.6 of the Sale of Goods Act 1893.% Thig
stated:

8  Lawson (1936) 52 L.Q.R. 79 argued that the Roman texts were not wholly clear on the ~tfec. of such
a mistake. If the thing did not exist at all, there would be no object and therefore e contract; thal
did not depend on a doctrine of mistake but on the lack of an object.

% In Great Peace Shipping Ltd v Tsavliris Salvage (Infernational) Lid (The Gieat Peace) [2002]

EWCA Civ 1407, [2003] Q.B. 679 at [59] the Court of Appeal agreed witl' th's comment.

Although when a contract is void for common mistake either party wil: be able to obtain restitution

(see, e.g. Peel (ed.), Treitel on The Law of Contract, 14th edn (2013), para.22-013), there is some

uncertainty as to the basis of the restitutionary remedy. One possibility is that restitution is permit-

ted simply because the contract is void: Treitel at paras 22-014—22-015. When a contract is void

for mistake there will usually be a total failure of consideration, as was held to be the case in

Strickland v Turner (1852) 7 Ex. 208, but it has been argued that this does not necessarily follow

from the fact that the contract is void, as it might nonetheless have been completely executed: Bur-

rows, Law of Restitution, 3rd edn (2011), p.386. But even in such a case it seems that either party

would be able to recover on the basis that he had performed under a mistake: see Treitel at para.22-

(16. Mistake appears to have been the basis of recovery in Pritchard v Merchant's and Tradesman’s

Mutual Life Assurance Society (1858) 3 C.B.(N.S.) 622, 645, See Burrows at pp.387—388.

2 See below, paras 29-057 et seq., which follows modern terminology by referring to “failure of basis"
rather than the traditional “failure of consideration”.

% Asin Barrv Gibson (1838) 3 M. & W. 390, 150 E.R. 1196.

% See Lawson (1936) 52 L.Q.R. 79, noted above.

95 See Simpson (1975) 91 L.Q.R. 247, 266-269.

% Who argued that this was not a case of a sale of something that had ceased to exist but a sale of an
expectation. Counsel for the defendant was not called upon.

97 (1856) 5 H.L.C. 673.

% See now Sale of Goods Act 1979 s.6, which is identical.
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DIFFERENT APPROACHES BEFORE BELL v LEVER Bros

wyhere there is a contract for the sale of specific goods, and the goods without the

£ the seller have perished at the time when the contract was made, the contract

The draftsman stated that the rule might be based on mutual mistake or impossibil-
of performance, and cited Couturier v Hastie .

i The notion that a contract might be void for mistake may also have been

influenced by the development of the idea that a contract depends upon agreement.

mhas been said that with the emergence of the theory of consensus ad idem, “it

gacamﬁ possible fo treat misrepresentat_ion, undue influence and mistake as fac-

tdrs yifating consent”.!® At any event, in the eatly years of the last century there

were a few cases in which contracts entered on the basis of a common mistake were
held to be void.""

Express Or implied condition Meanwhile situations of “common mistake” were
also sometimes approached on the basis of that. the contract rmght. be subject to a
condition that the facts were as the parties believed them to be, just as “frustra-
fion” cases were explained on the basis that there was an implied condmon_ that the
facts would remairias they were. The foundations of the doctrine of frustration were
Jaid in 1863 itrthe judgment of Blackburn J. in Taylor v Caldwell.'* In that case
the subject-matter of the contract had been destroyed by fire after the contract had
been mac= and before the date for its performance. The Court of Queen’s Bench
held that performance of the contract was excused by reason of an implied term:

* 0 contracts in which the performance depends on the continued existence of a given
person or thing, a condition is implied that the impossibility of performance arising from
the perishing of the person or thing shall excuse the performance.”!%

The same approach was applied when subsequent events made the contract a
completely different venture from that which the parties had contemplated.’®* The
courts would later abandon the notion that the doctrine of frustration rests on an
implied term.'* Though in 1916 Earl Loreburn was still basing frustration on an
implied condition of the contract,'% in the “coronation cases” that arose out of the
sudden cancellation of the coronation of King Edward VII'"7 the question was said
{0 be whether the parties must have contemplated a particular state of affairs as
forming the foundation of the contract. If, because of some event for which neither
party was responsible, the contract becomes impossible because the state of things

% See Chalmers, The Sale of Goods Act 1893 (1894), p.17, cited in Great Peace Shipping Ltd v
Tsavliris Salvage (International) Ltd (The Great Peace) [2002] EWCA Civ 1407, [2003] Q.B. 679
at [52].

0 Steyn J. in Associated Japanese Bank International Lid v Credit du Nord SA [1989] 1 W.L.R. 255,
264,

- Seott v Coulson [1903] 2 Ch. 249 (contract for sale of life assurance policy when person whose life
was assured was already dead. Vaughan Williams L.J. at p.252, said the contract was void at law);
Galloway v Galloway (1914) 30 T.L.R. 531 (separation deed between parties who incorrectly thought
they were married held void).

I (1863) 3 B. & S. 826, 122 E.R. 309.

1 (1863)3 B. & S. 826, 833-834.

% Jackson v Union Marine Insurance Co Lid (1874) LR. 10 C.P. 125.

" See below, Ch.23,

"W EA. Tamplin Steamship Co Ltd v Anglo-Mexican Products Co Ltd [1916] 2 A.C. 397, 403-404.

" See below, paras 23-033—23-034.
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assumed by the parties as the foundation of the contract ceases to exist, the gop
will be frustrated.'"® In Griffith v Brymer'® Wright J. applied the same prinej ‘l.
a case of common mistake, one in which the contract had been made after ﬂfe 1
nouncement of the cancellation of the procession, and held that the agreemen yue
void because it was made on a missupposition that went to the whole root g i
matter. Thus common mistake cases were sometimes dealt with by analogy p
frustration, which was derived originally from the notion of an implied condjgtwa

Cases in equity In the eighteenth and nineteenth centuries there were many case
in the courts of equity in which it was held that relief could be given where |
agreement had been made under a mistake. It is not easy to discern the basjg it
relief. Some cases were based on a wide notion of fraud in equity''® which hag pro}

ably not survived the decision of the House of Lords in Derry v Peek.!"! Otherg smi

to have involved undue influence.!'? Yet others give no real hint of the basis of reljef
but their facts were similar to those involving total failure of consideration 113 Whhlg
some cases suggest that equity might grant rescission on the basis of a com-
mistake that was not induced by one of the parties, “no coherent equitable docirine
of mistake can be spelt from them”. ! .
It appears that rescission was granted in Cooper v Phibbs.'> A had agreed to take
a lease of a fishery in Ireland from B, though contrary to the belief of both pariiég‘
at the time A was himself tenant in tail of the fishery. The proceedings were brougii
in equity"'s and the House of Lords ordered that the agreement should be set aside.
_Ho_wever the respondents had a lien on the fishery for the money they had Speﬁt on
its improvement. Lord Westbury said that if parties contract under a mutual mistake
and misapprehension as to their relative and respective rights, the result is that the
agreement is liable to be set aside as proceeding upon a common mistake. 17

10

&=

See the judgments of Lord Alverstone C.I. in Hobson v Pattenden & Co (1902) 19 T.L.R. 186 and

Clark v Lindsay (1903) 19 TL.R. 202; and of Vaughan Williams L.J. in Kr=2li v Henry [1903] 2K B

740, 749.

(1903) 19 T.L.R. 434.

19 e.o Hitchcock v Giddings (1817) 4 Price 135, 146 E.R. 418 (fraud 1. equity for a party to bargain.

and sell as if he had title to the property when he had none).

(1889) 14 App. Cas. 337: below, para.7-049.

2 e.g. Cocking v Pratt (1750) 1 Ves. Sen. 400, 27 E.R. 1105, On undue influence, see below, paras’

8-058 et seq.

e.g. Bingham v Bingham (1748) 1 Ves. Sen. 126, 27 E.R. 934 (purchaser hought an estate which laer

was found already to have belonged to him; “a plain mistake such as the court was warranted (o give

relief against”). In Cochrane v Willis (1863) L.R. 1 Ch. 58 an agreement was made on the basis thit

a tenant for life was alive when in fact he had died. The Court of Appeal held that it would be

contrary to all the rules of equity and common law to enforce it or hold a party bound by it.

14 Great Peace Shipping Ltd v Tsavliris Salvage (International) Lid (The Great Peace) [2002] EWCA
Civ 1407, [2003] Q.B. 679 at [100], quoting Goff and Jones, Law of Restitution, 5th edn (1998), 288
(see more recently 9th edn (2016), para.40-07). On the “mistake” cases in equity before 1875 see
Macmillan, Mistakes in Contract Law (2010), Ch.3.

15 (1867) L.R. 2 H.L. 149.

16 See Matthews (1989) 105 L.Q.R. 599.

17 See also Earl of Beauchamp v Winn (1873) LR. 6 HL. 223, 233. Lord Westbury’s suggﬁsﬁﬂﬂﬂlﬂ
the contract is merely “liable to be set aside” has been criticised in the House of Lords: see below,
para.6-056.
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4, Mistake AT Common Law

R (a)

v v Lever Bros The law on common mistake was extensively reviewed by the
f Lords in Bell v Lever Brothers Ltd. '8 There an action was brought by
Lever Brothers for the recovery of money paid to ﬂ_le two defendan_ts under the fol-
Jowing cireumstances. Lever Brpthers had large interests in Africa and set up a
gmsidial')’ company, called the Niger Company, to control them t_here. The defeqd-
anls were members of the board of the Niger Company and received large sa}gnes
in respect of their service agreements with Lever Brothers. One of the conditions
of their service agreements was that they were not to make any private profit for
mselves by doing business on their own account while serving the company. The
defendants did in fact make such profits, unknown to Lever Brothers and

Bell v Lever Bros

House O

..|'mdisclosed by the defendants. Lever Brothers, having made other arrangements for

{heir interests in Africa, desired to terminate the service agreements with the defend-
ants before their expiry, and accordingly entered into compensation agreements with
them wherebv th defendants consented to terminate their service agreements in
eonsideration o” the payment to them of large sums of money. After the money had
been paid, 1.cver Brothers discovered the breaches of their service agreements com-
mittzd oV the defendants, which would have entitled the company to dismiss them
“myuarily without notice or compensation. They therefore claimed to recover the
,0.1s which they had paid on the ground, inter alia, that they had entered into the
¢ompensation agreements under the mistaken assumption that the service contracts
could only have been determined by them with the consent of the defendants.

At the trial of the action, the jury found that there was no evidence of fraud on
the part of the defendants, and that when they entered into the compensation agree-
ments they had not directed their minds to their previous breaches of duty. The case
was therefore one of common (or as their Lordships described it, mutual)!'® mistake,
45 both parties had made the same mistaken assumption. Wright J. held that this as-
sumption that a state of facts existed which entitled the defendants to compensa-
tion was essential to the agreement; consequently there could be no binding
contract, and Lever Brothers were therefore entitled to recover the money paid. This
decision was unanimously affirmed by the Court of Appeal. Scrutton and Greer
L.JJ. both held that if the contract is made on the basis of a state of facts which is
fundamental to the contract, and which turns out not to exist, the contract is void.
Greer L.J. based this on an implied condition,'?® Scrutton L.J. on either an implied
{erm or mutual mistake as to the assumed foundation of the contract, which he
tegarded as “only another way of putting the proposition”.””! In the House of Lords
an appeal by the defendants was allowed by a majority of three to two. Lord
Blanesburgh, 22 one of the majority, based his opinion largely on the fact that mutual

I8 [1932] A.C. 161. The background to the case and its progress through the courts are explored in
~ MuacMillan (2003) 119 L.Q.R. 625.

' See above, para.6-001.

" [1931] 1 K.B. 577, 595.

H[1931] 1 K.B. 577, 585.

" [1932] A.C. 161, 167. Lord Blanesburgh also held that the payments were irrecoverable as: (i) the
dffendants" service contracts were made with the Niger Company and not with the plaintiffs; and
(i) the payments were in part voluntary, since they greatly excceded in value the unexpired portion
of the service agreements.
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ground, and ... deliberately induced by him in the mind of the other party”, 13

Subsequent cases Notwithstanding the views expressed in McRae's case, the
doctrine was applied by the Privy Council in Sheikh Bros Ltd v Ochsner,135 where
the parties” mistake had led them to make a coniract that was impossible to perfory,
The case was decided under the Indian Contract Act 1872 5.20, which enactg t]y,u
where both the parties to an agreement are under a mistake as to a matter of fagy
essential to the agreement, the agreement is void, but the English authorities op e
law of mistake were expressly cited to the Board. The contract was for the prodye.
tion of a stated amount of sisal on a piece of land and was held to be void when fhe
land turned out to be incapable of producing the quantity contracted for, [,
Nicholson and Venn v Smith-Marriots'** Hallett J. said that the buyers could haye
treated a contract for the sale of table linen which the parties believed to have begy
the property of Charles I when it was in fact Georgian as not binding on them,

The Associated Japanese Bank case In Associated Japanese Bank Internationg|
Ltd v Crédir du Nord SA' Steyn J. gave a detailed account of the doctrine, The
plaintiffs had entered a sale and lease-back agreement with B and the defendants
had guaranteed the performance of B's obligations under the lease. It was thep
discovered that the machines purportedly sold and leased back did not exist and the
arrangement was a fraud perpetrated by B. Steyn J. held that the defendants were
not liable on the guarantee, which was expressly or by necessary implication subject
to a condition precedent that the leases related to machines that existed.'3* He went
on to say that in his view the guarantee was also void for common mistake. Steyn
J. said that Bell v Lever Bros had decided that a mistake might render a contract void
provided it rendered the subject-matter essentially different from what the parties
believed to exist.’* The doctrine was subsequently applied in a number of othe,
cases.140

The Great Peace In Great Peace Shipping Lid v Tsavliris Salvage (Interrctional)
Ltd (The Great Peace)™ the principal point was the rejection of the equaitable
doctrine that had been developed by earlier decisions of the same coutt. Howeyer,
the judgment contains a valuable discussion of the doctrine of mistake at common
law. The Court of Appeal also were quite clear that there is a scparate doctrine of
common mistake, which will apply “where that which is evpressly defined as the

3 (1951) 84 C.L.R. 377, 408.

135 [1957] A.C. 136.

136 See (1947) 177 L.T. 189, 192. The case was said to have been wrongly decided on this point inSoflé
v Butcher [1950] 1 IC.B. 671, 692, but that case itself has been disapproved: see below, para.6-038.

137 71989] 1 W.L.R. 255.

138 [1989] 1 W.L.R. 255, 263. On this point sce below, para.6-037.

139 T1989] 1 W.L.R. 255, 266.

140 Tn Re Cleveland Trust Plc [1991] B.C.L.C. 424 the common law of mistake was applied to a bonus

issue of shares which was held to be void when a subsidiary’s dividend, which was to pay for the

issue, was held to be ultra vires. In Grains & Fourriers SA v Huyton [1997] 1 Lloyd’s Rep. 628 the

parties believed the results in two certificates of analysis to have been transposed. An agreement [0

rectify them was void when it was discovered that there had been no transposition, so the rectifica-

tion would produce the very result it was supposed to avoid.

Great Peace Shipping Ltd v Tsavliris Salvage (International) Ltd (The Great Peace) [2002] EWCA

Civ 1407, [2003] Q.B. 679; K. Low, “Coming to Terms With the Great Peace in Common Mistake",

in J. Neyers, R. Bronaugh and S. Pitel (eds), Exploring Contract Law (2009) 319.
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et matter of a contract does not exist”.¥2 But as to mistakes in relation v
‘wbj‘? of the subject matter of the contract, the Court favoured a different .
‘-'luallt})l' {0 Lord Atkin’s. Tt preferred to approach the question of common mistak.
Pr(’ﬁcaraﬂel to the doctrine of frustration. Although originally frustration was based
e implied condition, and that approach was still favoured in some twentieth-
B c};ses 143 it has since been rejected as unrealistic. The modern approach is
centuf?ha[ ﬁ-u;uation takes place whenever a supervening event that occurs without
gies ?Zult of either party and is not provided for in the contract so changes the nature
of the outstanding obligations frqm what the parties COUl(?l reasonably have
Eontemplated that it would be unjust to hold _them to the literal terms of the
contract.** Equally the Court of Appeal were quite clear that the doctrine of com-

mon mistake is a rule of law, not based on an implied term.!'* However:

“the implication of a term of the same nature as that which was applied under the doctrine

of frustration, as it was then understood ... was a more solid jurisprudential basis for the
{est of common mistake that Lord Atkin was proposing.”1#¢

A mistake, including one as to some quality of the subject-matter, will render a
contract void orily if the non-existence of the state of affairs assumed by the par-
ies rendered £ contract or the contractual adventure impossible.'*/

Blemeass of common mistake According to the Court of Appeal:

-\, following elements must be present if common mistake is to avoid a contract: (i) there
\aust be a common assumption as to the existence of a state of affairs; (ii) there must be
no warranty by either party that that state of affairs exists; (iii) the non-existence of the
state of affairs must not be attributable to the fault of either party; (iv) the non-existence
of the stae of affairs must render contractual performance impossible; (v) the state of af-
fairs may be the existence, or a vital attribute, of the consideration to be provided or
cireumstances which must subsist if performance of the contractual adventure is to be
possible.” 48

In what follows we will discuss these elements in more detail, and consider how
{he doctrine may apply in particular fact situations.

(ii) Conditions for Common Mistake to Render Contract Void

Common assumption as to the existence of a state of affairs We saw earlier
that mistake requires that the parties have a positive belief in something which is

12 [2002] EWCA Civ 1407 at [55].

" See para.23-010, below.

W Great Peace Shipping Lid v Tsavliris Salvage (International) Ltd (The Great Peace) [2002] EWCA
Civ 1407, [2003] Q.B. 679 at [70], quoting National Carriers Ltd v Panalpina (Northern) Ltd [1981]
A.C. 675, 700. See further below, para.23-013.

" [2002] EWCA Civ 1407 at [73] and [82].

15 [2002] EWCA Civ 1407 at [61].

"1[2002] EWCA Civ 1407 at [76]. In Chancery Client Partners Led v MRC 957 Lid [2016] EWHC
2142 (Ch), [2016] Lloyd’s Rep. EC. 578 it was held that the contract was not void for common
mistake because its performance was not impossible (at [37]). See also National Private Air

l Transport Co v Kaki [2017) EWHC 1496 (Comm) at [25(iii)].

* [2002) EWCA Civ 1407 at [76].
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not in fact true!#?; and that where the mistake is as to the nature of the subject

ter or the factual circumstances, relief on the ground of mistake is possible gmh
where the parties made the same mistake.'* They may not have to believe precisnl'
the same thing but they must make “substantially” the same mistake.!>! .

Risk not allocated to either party It is evident that in order to decide wheghg
the subject matter has turned out to be essentially different or the contracmfdr
adventure has turned out to be impossible, and therefore the contract is void
“mistake”, the court must construe the contract and, in particular, consider thr
contractual allocation of risk. In The Grear Peace'? the Court of Appeal quote;
Steyn I.’s words in the Associated Japanese Bank case:

“Logically, before one can turn to the rules as to mistake, whether at common law o
e_quity, one must first determine whether the contract itself, by express or implied coudljll
tion precedent or otherwise, provides who bears the risk of the relevant mistake. It ig o
this hurdle that many pleas of mistake will either fail or prove to have been unnecesg
Only if the contract is silent on the point, is there scope for invoking mistake.”!s3 1

In the summary of the rules of mistake from The Great Peace quoted above, ™ fhe
court refers to a warranty by one party or the other that the state of affairs exigiy
That may be the case either because the law allocates a particular risk to one p '
(e.g. where the goods do not conform to the contract)'> or because that is the o
rect interpretation on the facts.'* But the Court points out that relief on the ground
of mistake may also be precluded because the risk is allocated under the contragt
in other ways than by a warranty, for example when the correct interpretation is that
the buyer takes the risk that the property sold is less valuable than the parties sup-
pose, or that each party takes the risk that the facts will turn out to be less favour
able than he hopes.'” We will see a particular application of an allocation of the riel,
of this kind when we come to consider compromise agreements which turn eut
have been made on a mistaken assumption about the law.'s

Non-existence of the state of affairs must not be attributable te the fault of
gither party The most obvious meaning of this is that the contract Wil not be void
if one party should have known the truth, since he could have trevented the par-

149 Above, para.6-004.

150 Ahove, para.6-005.

151 Associated Japanese Bank (International) Ltd v Crédit du Nord [1989] 1 W.L.R. 255, 268.

152 [2002] EWCA Civ 1407, [2003] Q.B. 679 at [30].

155 Associated Japanese Bank (International) Ltd v Crédir du Nord [1989] 1 W.L.R. 255, 268.

154 See para.6-035.

155 See above, para.6-014.

15 Tn Standard Chartered Bank v Bangue Marocaine De Commerce Exterieur [2006] EWHC 413
(Comm), [2006] All E.R. (D) 213 (Feb) the contract was held to be binding on the alternative grounds
that the mistake did not make the agreement essentially different and that the risk was clearly ak
located to one party. See also Butters v BBC Worldwide Lid [2009]1 EWHC 1954 (Ch) at [68]-[69:
Dana Gas PISC v Dana Gas SUKUK Lid [2017] EWHC 2928 (Comm), [2018] 1 Lloyd's Rep. 170,
at [66]-[78].

See [2002] EWCA Civ 1407 at [81], referring to the judgment of Hoffmann L.J. in William Sindall
Plc v Cambridgeshire CC [1994] 1| WLR. 1016 at 1035, that: “Such allocation of risk can come
about by rules of general law applicable to contract, such as “caveat emptor’ in the law of sale of
2oods or the tule that a lessor or vendor of land does not impliedly warrant that the premises are fil
for any particular purpose, so that this risk is allocated by the contract to the lessee or purcb&ﬁﬂf"'

158 Below, para.6-053.
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< from making the mistake they did.’®® The rule that a party who should have
neiwn the truth cannot rely on common mistake at common law was first stated
by Sreyn 7. in the Associated Japanese Bank case'®: he derived it from McRae's

gse, in Which the High Court of Australia had said that a party cannot rely on a
ﬁaistéke consisting:

“of a belief which is entertained without any reasonable ground, and ... deliberately
induced by him in the mind of the other party.”!

Sleyn J. 2150 referred to a similar requirement stated in Solle v Bui(;hgr,m? one of
the “equjtable mistake cases which is no longer treated as .good la\y 163 Tt has been

nted out that Steyn 1.’s principle goes further than what is stated in McRae’s case,
since the latter refers only to cases in which one party should have known the truth
and (by 2 promise or representation) induced the other party to share the same
mistaken belief.16 In those circumstances the party who induced the other’s belief
will almost invariably have committed at least a negligent misstatement if not (as
in McRae’s case) a breach of warranty, and he should not be permitted to avoid _]i—
4bility by arguing that the resulting contract was void. But it is submitted that relief
on the ground of misteke should be denied in at least two further cases.!®

One party ir briter position to discover the truth The first is the situation
encompased by Steyn 1.’s wider principle. If a party entered the contract relying
on his v self-induced mistake rather than any misrepresentation by the other, he
wili only wish to argue that the contract is void for common mistake if otherwise
4+ would bear the risk of the facts being as in truth they are. Thus in Griffith v
Jrymer,'®® had the contract not been void the hirer would have had to pay the agreed
jee even though there would be no procession to watch. If he could have discovered
the true situation and have prevented either party from being mistaken, it seems ap-
propriate to place the risk on him by preventing him from arguing that the contract
was void. The rule will give parties who have reasonable means to discover the truth
an incentive to do so. It is submitted that Steyn J.’s wider principle should be
followed.

Misrepresentor cannot rely on common mistake The second situation is where
the party who is claiming that the contract is void induced the other party’s mistake,

1% Itis possible that there is an exception to this when 5.6 of the Sale of Goods Act 1979 applies, since
{hat section seems at first sight to state an absolute rule that the contract is void: but it will be submit-
ted that this is not the correct interpretation of the section, which should be interpreted as stating the
prima facie position. See below, para.6-045. In National Private Air Transport Co v Kaki [2017]
EWHC 1496 (Comm) the state of affairs was attributable to the claimant’s fault because it resulted
from the claimant’s non-performance of another contract (see at [25(i1)]).

W Associated Japanese Bank (International) Ltd v Crédit du Nord [1989] 1 W.L.R. 255, 268. Steyn
LJ.’s dictum was applied in National Private Air Transport Co v Kaki [2017] EWHC 1496 (Comm)
at [25(1)).

1 (1951) 84 C.L.R. 377, 408.

1 [1950] | K.B. 671, 693. Steyn J. also noted that the civilian doctrine of error in substantia is quali-
fied by the principles governing culpa in contrahendo: [1989] 1 W.L.R 255, 269.

1% See below, para.6-038.

% Cartwright, M isrepresentation, Mistake and Non-disclosure, 4th edn (2016), para.15-22; Peel (ed.),

A Treitel on The Law of Contract, 14th edn (2015), para.8-005.

i The second is considered in para.6-040.

(1903) 19 TL.R. 434. See above, para.6-023.
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and the other party to enter the contract, by an innocent, non-negligey
misrepresentation. Although the issue is unlikely to arise in practice, it is submj
ted that in principle the misrepresentor should not be able to raise common mistake
as a defence to a claim for remedies for misrepresentation—for example, if the gthey
party were to seek an indemnity for costs or liabilities incurred as part of the progeg
of rescission. !¢

Non-existence of the state of affairs must render contractual performanga

impossible In The Great Peace the Court of Appeal appears to assume that where
the subject matter of the contract does not exist, the contract will necessarily be ope
that cannot be performed.!®® In other cases, even if performance in a literal senge
is possible, the mistake may be such that the contractual venture is impossible ang
the contract will again be void. Each of these propositions needs examination. We
will consider first cases in which it turns out that property “sold” no longer exiss,
or already belongs to the buyer.'®® We will then turn to cases in which the subjegt
matter differs in quality from what the parties believed and the Court of Appeal’s
preferred explanation in terms of the impossibility of the contractual venture, %

Sale of thing that has ceased to exist Lord Atkin said'"":

“So the agreement of A and B to purchase a specific article is void if in fact the article
had perished before the date of sale. In this case, though the parties In fact were agreeq
about the subject-matter, yet a consent to transfer or take delivery of something not exist
ent is deemed useless, the consent is nullified. As codified in the Sale of Goods Act the
contract is expressed to be void if the seller was in ignorance of the destruction of fhe
specific chattel. I apprehend that if the seller with knowledge that a chattel was destroyed
purported to sell it to a purchaser, the latter might sue for damages for non-delivery though
the former could not sue for non-acceptance, though I know of so case where the seller
has so committed himself.”

Although we have seen that the nineteenth century cases of sales of a non-cx'stent
thing were unclear as to whether the contract was void or merely not <niorceable
by the seller,!”2 there are cases that apply s.6 and hold the contract.19 2e void."
There are two questions that remain unclear, however. One is posed by the fact that
Lord Atkin’s statement and s.6 refer strictly to those cases wherg the subject mat-
ter of the contract has once been in existence, but has subseg1enily perished before
the contract is made. The question is whether the same pr.nciples apply where the

subject matter of the contract has never been in existence at all. The second 1§

whether the fact that the subject matter of the contract has perished always renders
the contract void, particularly if the seller should have known the truth. These ques-

167 See below, para.7-130.

168 [2002] EWCA Civ 1407 at [55].

169 Below, paras 6-042—6-047.

170 Below, paras 6-048—6-051.

171 Bell v Lever Bros Ltd [1932] A.C. 161, 217.

172 Above, paras 6-017—6-019.

173 e g Turnbull v Rendell (1908) 27 N.Z.L.R 1067; Barrow, Lane & Ballard Ltd v Phillip Phillips &
Co [1929] 1 K.B. 574, in which A agreed to buy and B to sell 700 specific bags of nuts lying ma
particular warehouse. Unknown to both parties, 109 bags had been stolen prior to the sale. The
contract was held void. However, it should be noted that the surviving bags were delivered and paid
for; the action was brought by the sellers for the price of the missing bags.

=
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sions will be considered in the following paragraphs.

gale of goods that have never existed Although such a case is outside both 5.6
of the Sale of Goods Act 1979 and Lord Atkin’s dictum, there seems no reason why
i an appropriate case the same principle should not apply, with the result that
(subject to what is said in the next paragraph) the contract will be void. Such facts
did arise in the Australian case of McRae v Commonwealth Disposals Comimis-
sion'™ though, as we have seen, the High Court held that the contract was not void
for other reasons.'”

Seller responsible if should have known that goods have ceased to ex-
st Although Lord Atkin appears to refer to an absolute rule that if the subject mat-
er has ceased fo exist, the sale must be void, it is submitted that this is not the case
except perhaps in cases to which s.6 of the Sale of Goods Act applies.!”s We have
seen that earlier cases sometimes based the doctrine of common mistake on an
implied condition, in parallel with the doctrine of frustration. This made it clear that
the condition would not occur, and thus the contract would not be void, unless the
mistake came about without the fault of either party. In other words, the court may
refuse to impiy cuch a condition where it would be inappropriate, and it would
normally be inappropriate to do so when one of the parties should have known the
{rue sitzation and therefore could have prevented the mistake.!”” Lord Atkin’s ac-
cepracce of the “alternative way of formulating the effect of a mutual mistake”
wseis Lo accept that whether the contract will be nullified will depend on its
construction. This is reflected also in the summary found in the judgment in The
Great Peace.'™ If the seller should have known that the goods no longer exist, he
will be treated as warranting that the goods do exist and this will exclude the
doctrine of common mistake.

Section 6 cases Where, however, the case is one of the sale of goods which have
perished before the contract was made, s.6 of the Sale of Goods Act 1979 may
preclude such a result, since it provides that the contract will be void."”” It is pos-
sible that the parties are unable to vary this rule by contrary agreement.'® In the
light of McRae’s case and the fact that under .6 a seller who knows that the goods
no longer exist may nonetheless commit himself to deliver, it seems unlikely that
a modern court would accept that .6 necessarily has the effect that a seller who
ought to have known that the goods no longer exist will escape liability. It is submit-
ted that even though 5.6 is not expressly stated to apply only if the parties have not

™ (1950) 84 C.L.R.377.
1% Above, para.6-031.
' On this point see below, para.6-045.
1T of, The Great Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at [84] (... whether ... one or other
party has taken responsibility ... is another way of asking whether one or other party has taken the
tisk ... and the answer to this question may well be the same as the answer Lo the question of whether
the impossibility of performance is attributable to the fault of one party or the other”).
See above, para.6-035.
1 cf. Atiyah (1957) 83 L.Q.R. 340, 348; Sale of Goods Act 1979 5.55. An extensive discussion of the
meaning of “perish”, in the context of the New Zealand equivalent of 5.7, can be found in Oldfields
y Asphalts v Govedale Coolstores (1994) Ltd [1998] 3 N.Z.L.R. 479.
See Peel (ed.), Treitel on The Law of Contract, 14th edn (2015), para.8-010.
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in fact uninhabitable. A would never have entered into the bargain if he had known (p,
fact. A has no remedy.”1%

There is thus some doubt whether a common mistake as to the quality of the subjecy
matter will ever render a contract void for mistake.

Impossibility of the contractual venture In The Great Peace the Court said ghy
the cases cited by Lord Atkin in support of his statemnent “form an insubstanig
basis for his formulation”.'”* One was Kennedy v Panama, New Zealand qpg
Australian Royal Mail Co,"*® in which, as we saw earlier, it is not clear thy
Blackburn J. was intending to say that a mistake as to substance would make g
contract void at English law. The other was Smith v Hughes,"”® which does not ap-
pear to be relevant.!®” However, the Court said that just as a contract may e
frustrated if subsequent events make the contractual adventure impossible, sg 5
contract may be void for common mistake if the mistake is as to:

“the existence, or a vital attribute, of the consideration to be provided or circumstanees
which must subsist if performance of the contractual adventure is to be possible.”1%

Where it is possible to perform the letter of the contract but it is alleged that there
was a common mistake in relation to a fundamental assumption which renders
performance of the essence of the obligation impossible it is a matter of construe-
tion to decide whether this is the case.!®”

“it is necessary to identify what it is that the parties agreed would be performed. Thig
involves looking not only at the express terms, but at any implications that may arise out
of the surrounding circumstances. In some cases it will be possible to identify details of
the ‘contractual adventure’ which go beyond the terms that are expressly spelt out, in oth-
ers it will not.”200

193 [1932] A.C. 161, 224.

194 Great Peace Shipping Ltd v Tsavliris Salvage (International) Ltd (The Great Peace; [2002] EWCA

Civ 1407, [2003] Q.B. 679 at [61].

(1867) L.R. 2 Q.B. 580.

(1871) LR. 6 Q.B. 597. See above, para.3-025.

See The Great Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at {3%]-{60].

[2002] EWCA Civ 1407 at [76].

[2002] EWCA Civ 1407 at [82].

200 [2002] EWCA Civ 1407 at [74]. Thus the test now seems to be whether performance of the contract
or the contractual venture has turned out to be impossible. See also Co-operative Bank Ple v Hayes
Freehold Lid [2017) EWHC 1820 (Ch) at [143(iii)]. In Dana Gas PJSC v Dan Gas Suku Ltd [2017]
EWHC 1896 (Comm) ILH.T. Waksman Q.C. said (at [65]) that common mistake is not confined 0
cases where the contract is impossible to perform, but he cited the headnote to The Great Peace
[2003] Q.B. 679 (which speaks of the contract performance being essentially different from the
performance the parties had contemplated) rather than what was said by the Court of Appeal itself
(at [76], quoted in para.6-035); and in any event it seems to have been arguable in the Dana Gas
case that the contractual venture was impossible, see at [68]. In Dana Gas PJSC v Dana Gas SUKUK
Ltd [2017] EWHC 2928 (Comim), [2018] 1 Lloyd’s Rep. 177 at [65] Leggatt J. said that the two ap-
proaches may essentially amount to the same thing, citing dicta in Kyle Bay Lid (v/a Astons
Nightclub) v Underwriters Subscribing under Policy No.019057/08/01 [2007] EWCA Civ 57, [2007]
1 C.L.C. 164 at [24]-[25] (on which see below, para.6-053); and see also Triple Seven MSN2?25lI
Ltd v Azman Air Services Ltd [2018] EWHC 1348 (Comm), [2018] 4 W.L.R. 97, at [65]. Earlier in
his judgment in the Dana Gas case, Leggatt J. had appeared to rule out any doctrine based on (he
parties’ subjective beliefs: see above, para.6-048.
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What mistakes may frustrate contractual venture? Clearly a contract which
wams out 10 be literally impossible to perform may be void for mistake, provided
e other conditions set out above are met. But what other kinds of case may fall
within the phrase, “frustration pf the contractual \_fe-nture”—or, for th_at matter, fol-
jowing Lord Atkin’s formulatlon, make the subject matter “essentially different
from the thing it was beheyed to be” 729 The cases give examples: a contract for
g TOOI with a view” when in fact there was no procession to look _atm; a guarantee
of a lease of machines when in fact no machines existed®”; possibly the sale of a
ife insurance policy on someone thmla parties did not know was already dead.?*
Beyond this it is not easy to generalise. Howevelr it has been argued that an ap-

ropriate est for determining whether a mistake is fundamem;ﬂ is to ask the par-
lies “what are you contracting about”? If they would both identify the subject mat-
er in terms that are correct (e.g. in Bell v Lever Bros they would ha\fe answered,
“[we are contracting about a service agreement’”) the rr_listake is not fundamental.
If they would identify the subject matter in terms that in fact are not correct, the
mistake is fundamental 2° This argument is attractive but it presupposes that the cor-
rect test is one of the identity of the subject matter. That fits Lord Atkin’s analysis?%
put not necessarily that in The Great Peace. In Triple Seven MSN 27251 Ltd v
Azman Air Sexvices Ltd, Peter MacDonald Eggers Q.C., sitting as a deputy High

Court judge, su.ggested that

“(he test determining the application of the doctrine of common mistake is best applied
b (5) 2ssessing the fundamental nature of the shared assumption to the contract, and (b)
comparing the disparity between the assumed state of affairs and the actual state of af-
fairs and analysing whether that disparity is sufficiently fundamental or essential or
radical.”"

5. Mistakes oF Law
Mistakes as to law  Until recently, it was established that, for a common mistake

lo be operative at common law,?® and (when it was thought that there might be a
separate equitable right to rescind)® in equity,'* it must be a mistake as to fact and

Ml See above, para.6-048.

M2 Griffiths v Brymer (1903) 19 T.L.R. 434, above, para.6-023.

M Associated Japanese Bank (International) Ltd v Crédit du Nord [1989] 1 W.L.R. 255, cited with ap-
parent approval in The Grear Peace [2002] EWCA Civ 1407 at [93].

4 Seott v Coulson [1903] 2 Ch. 249. In The Great Peace [2002] EWCA Civ 1407 the Court seems to
have had some difficulty in explaining this decision but did not say it was wrong (at [87]-[88]).

45 Peel (ed.), Treitel on The Law of Contract, 14th edn (2015), para.§-019.

% But not his example of the picture thought to be an Old Master, where the parties would presum-
ably have said they were buying and selling “ a Rembrandt” rather than just “a picture”: see Peel
(ed.), Treitel on The Law of Contract, 14th edn (2015), para.8-020.

7 [2018] EWHC 1348 (Comm), [2018] 4 W.L.R. 97 at [66]. The judge added that it is not sufficient
if both parties would not have entered into the contract had they known of the true state of affairs;
that is necessary but not sufficient (at [70]-[72]). On the facts the mistake was not sufficiently
fundamental to render the agreements void, see at [87].

% Beesley v Hullwood Estates Ltd [1960] 1 W.L.R. 549, 563, affirmed [1961] Ch. 105.

“* See above, para.6-009.

W Stone v Godfrey (1854) 5 De GM. & G. 76, 90; Rogers v Ingham (1876) 3 Ch. D. 351, 357; Alcard
Vv Walker [1896] 2 Ch. 369, 375; Re Diplock [1948] Ch. 465 (affirmed sub nom. Ministry of Health
V Simpson [1951] A.C. 251); Whiteside v Whiteside [1950] Ch. 65, 74; see below, para.29-044.
However in Solle v Butcher [1950] 1 K.B. 671 the Court of Appeal assumed that no relief could be
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Previous authority on common mistake in equity?® We saw earlier that befopg
Bell v Lever Bros Ltd®® no coherent equitable doctrine of mistake had developed 2u
In that case Lord Atkin did not advert to a separate equitable doctrine; he gp.
proved Lord Westbury’s words in Cooper v Phibbs*! subject to the remark that “[hé
agreement would appear to be void rather than voidable”.>*> At least so far as com.
mon mistake is concerned, the modern equitable principle of rescission wyg
developed by the Court of Appeal in the case of Solle v Butcher.>** Drawing upep
the various cases in which contracts have been set aside on the ground of mistake,
together with those in which the defendant has been given the option to rescind or
accept rectification,?* the Court of Appeal enunciated a new doctrine of mistake iy
equity: that the courts have a discretionary jurisdiction to grant such relief as in the
circumstances seems just, including setting aside the contract on terms. In that case
the defendant leased to the plaintiff a dwelling-house which both parties BlTone-!
ously believed to have been so altered in structure that it had become a “new”
dwelling-house and fell outside the restrictions imposed by the Rent Acts. The
controlled rent of the house was £140 per annum, but the rent inserted in the lease
was £250 per annum. The plaintiff claimed to recover the money overpaid, and, in
his defence, the defendant counter-claimed for rescission of the lease on the ground
of mutual mistake. The majority of the Court of Appeal?** considered that there had
been a mutual mistake of fact. They ordered that the lease should be rescinded, but
on the terms that the plaintiff should choose whether to accept the rescission or

claim a new lease at the full rent of £250 per annum. In his judgment Denning L.J.
said?o:

“It is now clear that a contract will be set aside if the mistake of one party has been
induced by the material misrepresentation of the other, even though it was not fraudulent
or fundamental; or if one party, knowing that the other is mistaken about the terms of an
offer, or the identity of the person by whom it is made, lets him remain under his del-
sion and concludes a contract on the mistaken terms instead of pointing out the miztuke
... A contract is also liable in equity to be set aside if the parties were under a common
misapprehension either as to facts or as to their relative or respective rights, provided that
the misapprehension was fundamental, and that the party seeking to set it osice was not
himself at fault.”

Denning L.J said that the correct interpretation of Bell v Lever Bios was that:

“if the parties have agreed in the same terms on the same subject matter, the contract is
good unless and until it is set aside for failure of some condition on which the existence
of the contract depends, or for fraud, or on some equitable ground.”

23
23

=

See Cartwright (1987) 103 L.Q.R. 594; Slade (1954) 70 L.Q.R. 385.

[1932] A.C. 161.

0 See above, paras 6-024—6-025.

(1867) LR. 2 H.L.. 149, quoted above, para.6-025.

22 [1932] A.C. 161, 218.

243 [1950] 1 K.B. 671.

x4 See above, paras 3-073 et seq.

25 Denning and Bucknill L.JT. (Jenkins L.J. dissenting).

#6 [1950] 1 K.B. 671, 692.

[1950] L K.B. 671, 691. In Associated Japanese Bank International Lid v Crédit du Nord SA [1989]
1 W.I.R. 255, 267 Steyn I. said that Lord Denning’s “interpretation of Bell v Lever Bros Lid does
not do justice to the speeches of the majority™.

[642]
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No Separate RuLe v EquiTy

Lord Denning M.R. (as he by then was) applied this doctrine again in the Cour; of
Appeal case of Magee v Pennine Insurance.?* In this case i.hfa court held by a major-
jty2® that an agreement by an insurance company Lo payli385 on the occurrence
of the risk insured against was invalidated because the policy was vm_dable, though
this was only discovered later, but the second member of the majority, Felnton
Atkinson L.J., did not make it clear whether he regarded the contract as void or
yoidable.”® The supposed equitable rule was applied in a number of cases at first
instance 2*! In Associated Japanese Bank International Ltd v Créa’i.t du Norc_l’ ‘SA
Steyn J. said that he would have been prepared to set the contract aside even if he
had not found it to be void at common law.22 And in West Sussex Properties Lid v
Chichester DC? the Court of Appeal had considered itself bound by the decision,
put apparently without argument because counsel had accepted that it was good law
anless and until overturned by the House of Lords.>*

Scope of supposed equitable jurisdiction Even if it was accepted that there was
an equitable jurisdiction to set aside a contract on terms on the ground of a mutual
mistake, there remained doubt about how the jurisdiction was to be exercised. First,
it was suggested above that the common law doctrine will not apply if the risk is
one which the contract expressly or by implication puts on one of the parties.?®
Given the general importance of upholding agreements and the agreed allocation
of risl, <65t would have been surprising if relief were given in equity in these
ciy-urisiances. However, the only explicit limitation upon the equitable doctrine
was (hat the party seeking relief should not be at fault, and it has to be said that relief
was sometimes given when the normal allocation of risk would suggest that it
should be denied. In Grist v Bailey*> a vendor sold property subject to an existing
tenancy which both parties thought was protected, when in fact both the protected
tenant and her husband were dead. Although neither the vendor nor her solicitor
were personally at fault, it seems more natural to put the risk of this kind of mistake
occurring on the vendor; yet the contract was set aside.25® Perhaps it was relevant

28 [1969] 2 Q.B. 507,

9 Winn L.J. dissented on the ground that the case was indistinguishable from Bell v Lever Bros Lid
[1932] A.C. 161.

20 [1969] 2 Q.B. 507, 517; see The Great Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at [139]-
[140]. The equitable doctrine scems Lo have been applied by the Court of Appeal in Nuft v Read
{2000) 32 H.L.R. 761, but “the proceedings had been beset by muddle and confusion” (see The Great
Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at [1481; Islington London BC v UCKAC [2006]
EWCA Civ 340, [2006] | W.L.R. 1303 at [19]-[21]) and it seems that the point was not argued.

5l See Peters v Batchelor (1950) 100 L.J. News. 718; Grist v Bailey [1967] Ch. 532; Laurence v
Lexcourt Holdings Lrd [1978] 1 W.L.R. 1128; London Borough of Redbridge v Robinson Rentals
(1969) 211 E.G. 1125. (Contrast Svanesio v McNamara (1956) 96 C.L.R. 186; Slade (1954) 70
L.Q.R. 385, 407; Shatwell (1955) 33 Can. Bar Rev. 164; Atiyah and Bennion (1961) 24 M.L.R. 421,
439)) In Clarion Ltd v National Provident Institution [2000] 1 W.L.R 1888 Rimer T. held that the
grounds for rescission were not made out.

2 [1989] 1 W.L.R. 255, 270. See above, para.6-033.

3 [2000] All E.R. (D) 887.

In the court below junior counsel had sought to challenge (he correctness of Solle v Buicher: see The

Great Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at [1601.

See ahove, para.6-037.

See above, para.6-006.

=7 [1967] Ch. 532.

In William Sindall Ple v Cambridgeshire CC [1994] 1 W.L.R. 1016, 1035, Hoffmann L.J. sug-

gested that this case and Laurence v Lexcourt Holdings Lid [1978] 1 W.L.R. 1128 might have been

[6431
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terms on either party, as the previous decisions of the Court of Appeal had done 21
This does not prevent the court requiring a party to make payments to the other g
general principles of restitution. This happened in Cooper v Phibbs, > where pay-
ments were ordered in respect of improvements.

Refusal of specific performance The decision in The Great Peace does not
prevent a common mistake that is not sufficient to make the contract void bein

used as a defence to an action for specific performance. Specific performance isa
discretionary remedy, and, in the exercise of its discretion, a court may refyge an
order for specific performance on the ground of a mistake by the defendant
Although the cases are nearly all ones in which the defendant unilaterally
misunderstood the terms,? it is submitted that the same approach should apply in
a case in which the contract has been made under a common mistake that was not
sufficient to invalidate the contract at common law, if to enforce the contract specifi-
cally would cause particular hardship to the defendant.?!

7.  Mistake AND CONSTRUCTION

Construction: an alternative route It must now be taken as established that there
is at common law a doctrine of common mistake, a rule of law distinct from any
question of implying a condition on the facts of the case. However, as was sug-
gested earlier,?®? construction of the contract, without reference to “mistake”,

cases (as to which see de Lasala v de Lasala [1980] A.C. 546, 560 and Thwaite v Thwaite [1982]
Fam. 1, 7-8), a judgment given or an order made by consent, being founded on the agreement of
the parties, may be set aside if it was entered into under a mutual mistake of fact orin ignorance of
a material fact if the mistake would justify the setting aside of an agreement on the same grounds
(Ait-Gen v Tomline (1877) 7 Ch. D. 388. See also Hickman v Berens [1895] 2 Ch. 638; Allcan'y
Walker | 1896] 2 Ch. 369; Wilding v Sanderson [1897] 2 Ch. 534). In Huddersfield Banking Co Lid
v Henry Lister & Son Ltd [1895] 2 Ch. 273 the mortgagees of certain factory premises alinwed the
defendants to sell, under a consent order, trade machinery on the premises in the beiiei. shared by
both parties, that the machinery was affixed to the realty. It subsequently appeat=d that it had been
unlawfully detached, and so properly belonged to the mortgagees. The order was sct uside. (See also
Furnival v Bogle (1827) 4 Russ. 142; Wilding v Sanderson [1897] 2 Ch' 524; Dieiz v Lennig
Chemicals Lid [1969] 1 A.C. 170; Walker v Lundborg [2008] UKPC 17; Rritisi: Red Cross v Werry
[2017] EWHC 875 (Ch), [2017] W.T.L.R. 441.) But a consent order can= ot "« set aside on the ground
of a mistake where the mistake would not suffice to impeach the agreement on which the order was
based: Purcell v F.C. Trigell Ltd [1971] 1 Q.B. 358; cf. Chanel Ltd v F.W, Woolworth & Co Lid
[1981] 1 W.L.R. 485.

17 See above, para.6-056. In The Great Peace [2002] EWCA Civ 1407, at [161], Lord Phillips, M.R,
said: “Just as the Law Reform (Frustrated Contracts) Act 1943 was needed to temper the effect of
the common law doctrine of frustration, so there is scope for legislation to give greater flexibility
to our law of mistake than the common law allows”.

18 (1867) L.R. 7 H.L. 149.

7 Townshend v Stangroom (1801) 6 Ves. Jr. 328.

%0 See above, para.3-026.

“It would be dangerous to attempt an exhaustive definition of the cases in which the court will refuse

specific performance”: Brett L.J. in Tamplin v James (1879) 15 Ch, D. 215, 221. For a recent case,

in which it appears that both parties were mistaken as to the facts, see Hearh v Heath [2009] EWHC

1908 (Ch), [2009] 2 P. & C.R. DG21 at [26] (“specific performance is a discretionary remedy and

mistake may ... still be a relevant factor in refusing equitable relief, at all events where the mistake

has been induced by the words or conduct of the person seeking specific performance. In such a case

... the mistake may also amount to, or be practically indistinguishable from, a misrepresentation”):
282 Above, para.6-014.
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i1 an alternative route by which the courts may reach its conclusion.?®® This
.reﬂ-lal1 to cause some confusion unless the courts accept that when they apply the
gl Z of construction to a case in which, factually speaking, the parties have
Ioceij the contract under a shared misapprehension as to the surrounding facts,
i mally merely applying “an alternative formulatioq” of the doctrine (_)f
take. Normally the outcome will be the same whichever approach is

enter
they are IlOT.
comumon mis
app] in.lM

Contract void as a matter of construction .where no common mistake Ip

eptional circumstances the outcomes may differ according to wh_ether the case
?XC p] sed in terms of common mistake or as a matter of construction. On occa-
- am[lhi, courts have held that a contract is ineffective because on the facts it was
SI%I}ect to an implied condition precedent which has failed, even though the condi-
E [{s for common mistake were not met—in particular because the contract or
ggmractual venture may not have been impossible to perform. Ong example is
Financings Ltd v Stimson.*® The defendant offered to take a car on hire-purchase,
his offer acknowledging that he had exe\muned the car and had satisfied hlmself that
it was in good condition. Before his offer had been ac_ceptgd the car was stolen and
damaged. It was held that his offer was su'blject to the implied co_ndmon that the car
remained insuhstantially the same condition as when he saw it, so that the offel,r
could no longer be accepted.?® In that case the court emphasised that the condi-
{ion was s (o the offer, rather than the contract once formed.2¥” The same does not
ap.ly nuwever to Graves v Graves. 2 In that case divorcees had agreed_thal the wife
wQurd rent a property from the husband; they had assumed that the wife would be
chigible for housing benefit which would pay 90 per cent of the rent. It _mmed out
that the wife was not eligible. Thomas L.J., delivering the only full Judgmgnt,
referred to Steyn J.’s words in the Associated Japanese Bank case th at one must first
determine whether the contract itself, by express or implied condition pr.ecede.,nt or
otherwise, provides who bears the risk of the relevant 1?3.1'stal_uﬂ:.289 Following this ap-
proach, he held that it was necessary to imply a condition in the agreement that if
housing benefit was not payable, the tenancy would come to an end, and it was not
necessary to consider either mistake or frustration.”®

% See, e.g. Associated Japanese Bank International Ltd v Crédit du Nord SA [l_9§9] 1 W.L.R.. 255.
Chandler, Deveney and Poole [2004] ].B.L. 34 argue that as the result of the abolm_on of the f_:qmtable
jurisdiction, courts may resort more frequently to the construction technique, which may give them
more fexibility.

M e.g in Standard Chartered Bank v Bangque Marocaine De Commerce Exterieur [2006] ]_EWHC 413
(Commy), [2006] All E.R. (D) 213 (Feb) the contract was held to be binding on the allernative grounds
that the mistake did not make the agreement essentially different and that the risk was clearly al-
located to one party. See also Butters v BBC Worldwide Lid [2009] EW HC 1954 (Ch) at [68]-[69].

5 [1962] 1 W.L.R. 1184, CA.

49 See further Atiyah, Essays in Contract (1986), Ch.10.

1 Peel (ed.), Treitel on The Law of Contract, 14th edn (2015), para.2-066.

#*[2007) EWCA Civ 660, [2008] HLL.R. 10.

* Associated Japanese Bank (International) Lid v Crédit du Nord [1989] 1 W.L.R. 255, 268, quoted
above, para,6-037.

0 [2007] EWCA Civ 660 at [38]-[42].
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tions are habitually imposed and of the substance of those conditions, evep ;
are not referred to at the time of contracting.® Contracts may also be foupg
been made subject to the terms of a “master agreement” even though thy i
ment is not referred to in the individual contracts.® A sequence of emailg

read together even if a later email does not expressly refer to the earlier ems

circumstances and the situation of the parties.® Bult it is for the cm_lrt,
el e law, to decide whether there is evidence for holding that the notice
e > a"fi!-“icif:nt.63 Cases in which the notice has been held to be insuf-
e 81111 those where the conditions were printed on the back of the gocu-
i i v reference, or any adequate reference, on its face, such as, [flor
| i aE)’Ck” o4 whére on documents sent by fax, reference was made to
B daon t?he back ’but those conditions were not in fact s'tated on the
onditon ° % e commun'1cs’ttecl,f’S or where the conditions were obhte_re}ted by a
= Oﬁlenzésln many situations, however, the tender of printed conditions will
7 Smm‘]jfﬁ ient.57 It is not necessary that the conditions them_selves shoul_d be
]f o doc(::umént tendered: they may be incorporated by reference, provided
- i th?{;l notice of them has been given.®® Reference to standard terms t(? be
'wasogaw:iasite may be sufficient to incorporate the terms on the website into
| on

13-013 Meaning of notice It is not necessary that the conditions contained in the

form document should have been read by the person receiving it, or that he shg
have been made subjectively aware of their import or effect. The ruleg which

been laid down by the courtss! regarding notice in such circumstances are hre
number:

(1) if the person receiving the document did not know that there
or printing on it, he is not bound:

(2) if he knew that the writing or printing contained or referred to condi
he is bound;

(3) if the party tendering the document did what was reasonably sufficj
give the other party notice of the conditions, and if the other party kne
there was writing or printing on the document, but did not know it conty

conditions, then the conditions will become the terms of the confy;
between them,

was w

runusual terms  Although the party receiving the Flocument lfnovs_fs it 13-015
B Oonditions if the particular condition relied on is one which is a
tains 1c e Oh or unusual term, or is one which involves the abrogation of a
u.]j_irj by :ﬂmte the party tendering the document must show that it has been
f . gg’:t\’ Fa‘rl" dnd reasonably to the other’s attention.” “Some clauses which 1 have

- een " said Denning L.J.7t:

I

13-014 Reasonable sufficiency of notice Tt is the third of these rules which has mog IR

often to be considered by the courts. The question whether the party tendein

document has done all that was reasonably sufficient to give the other notice g

conditions is a question of fact in each case, in answering which the tribunal

("'
.
o Lo ter v South Eastern Ry (1877) 2 C.P.D. 416, Richardson, Spence & Co v Rowntree [1894] A.C.
v 1
L k%’f{r Hood v Anchor Line (Henderson Bri.;) Ltd [1918] A.C. 837, 844, 847
5 Thor M, & S. Ry [1930] 1 K.B.41. |
::J’:'lvv%mvemon ();875) L.R.2 HL.(S¢.) 470; E‘iuﬁar v Lj)M. & %}Zg;jﬁggl;ﬁliﬁ;:ﬁ
) Jemore [1972] 2 Q.B. 651, 664. cf. Rolls Royce Power En : '
1 &m;'féfi‘gngneem Ltd [2003] EWHC 2871 (TCC), [2004] Z AILE.R. (Cgu;;m) 129; Transform
&Recnﬁers Ltd v Needs Ltd [2015] EWHp 2?9 (TCg), E}Z()lj]L]?dL[.ll;%] 2 Ry
idon Freight Forwarding Co Ltd v Davies Turner Soutier
T se;:r:ne:se Li Rectifiers Ltd v Needs Ltd [2015] EWHC 269 (TCC), '[201_5] B.L:I{r. 336.Pmerson
! ﬁ‘gjnkardsoh Spence & Co v Rowntree [1894] A.C. 217. On small and illegible print, ;Ie,e o
':Bachanis &r Co Lid v Elder, Dempster & Co Ltd [1923]4;;(5]31.942{}, 441, cf. PS. Chellaram
i i m Shipping Co [1991] 1 Lloyd’s Rep. 493, 519.
L gr:efﬁ;ggzgg?;terfiy ¢(§1 §77) 2 C.P.D. 416; Hood v Anchor Line (Henderson Br;}s) chz;\}lzl i!
‘-n\A C. 837: Cockerton v Naviera Aznar SA [1960] 2 Llﬂy_d’s Rep. 450; Budd v 1;)(?’_, g (Zﬁrgﬁa gz
'W!'f"" ICU [’1969] 2 Lloyd’s Rep. 262; cf. Union Steamships v Ba{;;; 1(129316} Sd’S.Rép. i She‘a .
: gl ‘ ts Lid | oy . 427; Shear:
ircle Freight International Lid v Medeast Gulf Exports | 420 st
L;zcrfzin ggﬂonnhi; v Maclaine Watson & Co Lid [1989] 2 Lloyd’s Rep. 570,06 13, C;esg; j,ziij
 Financial Products v Société Generale d Enterprises (1996) 5 li,’»ank Ll}{é}lv }_Jdct;%m] it
"%:sporr Inc v Exnor Craggs Ltd [2000] 1 Lloyd’s Rep. 446; O Brzert‘v e
-~ Ciy 1279, [2002] CLC. 33; Sumukan Lid v Commonwealih Secretariat [2007] ;
2007] 2 Lloyd's Rep. 87. _ _
8 Eilﬁll Wa;}.;sausingpand Logistics (Shanghai) Co Ltd v Wanxiang Resources (Singapore ) Pte Lid ‘
- [2015] EWHC 25 (Comm) at [16]. .
R g"aorkse-]f v South Eagtern R))? (1877) 2 CPD. 416, 428; Tho{'m(l)in \;{Shoe;éafi ?;iuﬁé;ie[lﬁg’ﬂé ‘
. 63: Holli ; i 1977] 2 Lloyd’s Rep. 70; Inte
QB 163; Hollingworth v Southern Ferries Ltd [ 121 e e
Ly Stiletto Visual Programines Lt [1989] QB 433; Dillon v Baltic ;?hlppmg Fzgtwear = ke
" Rep. 155; A.E.G. (UK) Ltd v Logic Resource Ltd [1996] C.L.C. 265; Laceys ‘

3 British Crane Hire Corp Ltd v Ipswich Plant Hire Ltd [1975] Q.B. 303: Chevron Lateenational Qi

Co Lid v A/S Sea Team [1983] 2 Lloyd’s Rep. 356; Laceys Footwear (Wholesaie, Ltd v Bowler
International Freight Ltd [1997] 2 Lloyd’s Rep. 369, 378; Balmoral Group L4 v Borealis UK

[2006] EWHC 1900 (Comm), [2006] 2 Lloyd's Rep. 629 at [3571; Transformers & Rectifiers
Needs Ltd [2015] EWHC 269 (TCC), [2015] B.L.R. 336 at [42]. cf. Suisi v Jetspread Air Services
Ltd [1977] 2 Lloyd’s Rep. 57; Pancommerce SA v Veecheema BV 1118212 Lloyd’s Rep. 304, 305,
Neptune Orient Lines Lid v J.V.C. (UK) Ltd [1983] 2 Lloyd’s Rer: 43%; Shipbuilders Ldv By
[19921 3 N.Z.L.R. 349; Grogan v Robin Meredith Plant Hire (199¢) 15 Tr. L.R. 371. See also Mal

Europe Ltd v Uniserve Holdings Ltd [2008] EWHC 11 (QB), [2008] 1 C.L.C. 205 (BIFA terms
plied even Lo unintentional delivery of goods).

»¥  Panorama Developments ( Guildford) Ltd v Fidelis F, urnishing Fabrics Ltd [1971] 2 Q.B. 711. B

cf. Lisnave Estaleiros Navais SA v Chemikalien Seetransport GmbH [2013] EWHC 338 (Co
[2013] 2 Lloyd’s Rep. 213.

Golden Ocean Group Ltd v Salgaocar Mining Industries PVT [2011] EWHC 56 (Commy), [2011]2
ALLER. (Comm) 95, [2012] EWCA Civ 265, [2012] 1 W.L.R. 3674.

Parker v South Eastern Ry (1877) 2 C.P.D. 416, 421, 423; Richardson, Spence & Co v Rownire
[1894] A.C. 217; Hood v Anchor Line (Henderson Bros) Lid [1918] A.C. 837; McCutcheon v Day
Macbrayne L1d [1964] | WIL.R. 125; Burnett v Westminster Bank [1966] 1 Q.B. 742; Thornton
Shoe Lane Parking Ltd [1971] 2 Q.B. 163: Shepherd Homes Ltd v Encia Remediation Lid [200
EWHC 70 (TCC), [2007] B.L.R. 135; Allen Fabrications Ftd v ASD Lid [2012] EWHC 2213

at [56]. See Clarke [1976] C.L.J. 51. However, the court may be slower to incorporate a term into

60

6l

: ; ical
- International Freight (Wholesale) Lid [1997] 2 I,J%yd 5411?3;;;169}133:31?2 ;ﬁ"ﬂ’;ﬁﬁ?ﬁ%
contract where that term is to be found in a contract between two other parties or between 1 |Eﬁ'ﬂﬂsparf Inc v Exnor Craggs Lid ‘%0032) é;flg){j;yd ij{ep. 767 AKaye v NuSkin UK Ltd [2009]
the contracting parties and a third party: Barrier Ltd v Redhail Marine Lid [2016] EWHC 381 ( - Systems Ple [2003] EWCA Civ 1t,1 L [ 40. For the suggested extension of this principle to signed
Habas Sinai Ve Tibbi Gazlar Isthisal Endustri AS v Sometal SAL [2010] EWHC 29 (Comm), [2010) ' ﬁ}l‘: 3?809 (C];); [ZO‘ll]LéoL;Ol};d (::30:5(; by [1968] 1 W.L.R. 625, 630; Tilden Rent-a-
; 21610yd’s Rep. 661; TTMI SARL v Statoil ASA [2011] EWHC 1150 (Comm), [2011] 2 Lloy . Cﬂ;‘gﬂi C!Ziile;g?:; :197 g) 83 D.L.R. (3d) 400; Ocean Chemical Transport Inc v Exnor Craggs
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Exeress Terms

... would need to be printed in red ink on the face of the document with a red hangd
ing to it before the notice could be held to be sufficient.”

Poin.

Personal disability It is immaterial that the party receiving the document is under
some personal, but non-legal, disability, such as blindness, illiteracy, or ap i
ability to read our language.” Provided the notice is reasonably sufficient for tﬁé
class of persons to which the party belongs (e.g. passengers on a ship or railyay)
he will be bound by the conditions.

Printed notices Where printed notices are exhibited, it may be sufficient if the
party to be bound has, before or at the time of making the contract, had his aftep.
tion drawn to the notices,” or received a printed document which refers him o the
notices,” in circumstances which make it clear to him that the contract is subjegt
to the conditions contained in the notices.” The reference may be circuitoys
provided it is clear.” It has, however, been stated by Denning L.J. that;

“The party who is liable at law cannot escape liability by simply putting up a printed
notice, or issuing a printed catalogue, containing exempting conditions. He must go furhe
and show affirmatively that it is a contractual document and accepted as such by the party
affected.””

In many situations it will nevertheless be sufficient to display a prominent publie
notice which can be plainly seen at the time of making the contract.”® But the issge
of a catalogue or brochure which states that the contract to be concluded will be
subject to exempting conditions may not be sufficient to make the conditions temmg

Lid [2000] 1 Lloyd’s Rep. 446, 454; Montgomery Litho Ltd v Maxwell, 2000 S.C. 56; Amiri Flight
Authority v BAE Systems Plc [2003] EWCA Civ 1447, [2003] 2 Lloyd’s Rep. 767 at [14]-[16]: Cve
World (GB) Lid v Elite Mobile Ltd [2012] EWHC 3706 (QB) at [52]-[58]; Macdonald [1999] €1}
413, 422; above, para.13-002 n.5. Contrast Shearson Lehman Hutton Inc v Maclaine Watson & “p
Lrd [1989] 2 Lloyd’s Rep. 570, 612; HIH Casualty and General Insurance Ltd v New Liu» vshire
Insurance Co [2001] EWCA Civ 735, [2001] 2 Lloyd’s Rep. 161 at [209]; Do-Buy 95 Tt v National
Westminster Bank Plc |2010] EWHC 2862 (QB) at [91]; cf. also Sumukan Ltd v Commonwealth
Secretariar [2007] EWCA Civ 1148, [2008] 1 Lloyd’s Rep. 40; Shepherd Honszs Ltd v Encia
Remediation Ltd [2007] EWHC 70 (TCC) [2007] B.L.R. 135; Stretford v Feoibail Association Lid
[2007] EWCA Civ 238, [2007] 2 Lloyd’s Rep. 31; Photolibrary Group Lt4 v Rurda Senator Verlag
GmbH [2008] EWHC 1343 (QB), [2008] 2 All ER. (Comm) 881; Habas Sinai Ve Tibbi Gazlar
Isthisal Endustri AS v Sometal SAL [2010] EWHC 29 (Comm), [26.:0] ¢ Lloyd’s Rep. 661; Allen
Fabrications Ltd v ASD Ltd | 2012] EWHC 2213 (TCC) at [57]-[64 (turms not enerous or unusual);
Goodlife Foods Ltd v Hall Fire Protection Lid [2018] EWCA 1371 at [46]

7 J. Spurling Lid v Bradshaw [1956] 1| W.L.R. 461, 466.

2 Thompson v LM. & S. Ry [1930] 1 K.B. 41; cf. Firchuk and Firchuk v Waterfront Cartage Divi-
sion, etc., Ltd [1969] 2 Lloyd’s Rep. 533, 534. Quaere if the disability is known to the other contract-
ing party: see Geier v Kujawa Weston and Warne Bros (Transport) Lid [1970] 1 Lloyd’s Rep. 364,

7> Birch v Thomas [1972] 1 W.L.R. 294,

™ Wartkins v Rymill (1883) 10 Q.B.D. 178.

75 cf. Hollingworth v Southern Ferries Lid [1977] 2 Lloyd’s Rep. 70.

76 Wyndham Rather Lid v Eagle Star and British Dominions Insurance Co Lid (1925) 21 LLL. Rep.

214; Thompson v L.M. & 8. Ry [1930] 1 K.B. 41; Goodyear Tyre & Rubber Co v Lancashire Bal-

feries [1958] 1 W.L.R. 857.

Harling v Eddy [1951] 2 K.B. 739, 748. See also Olley v Marlborough Court Ltd [1949] 1 K.B. 532,

549; Adams (Durham) Ltd v Trust Houses Ltd [1960] 1 Lloyd’s Rep. 380; Mendelssohn v Normand

Ld [1970] 1 Q.B. 177, 182.

% QOlley v Marlborough Court Lrd [1949) | K.B. 532, 549; Ashdown v Samuel Williams & Sons Lt
[1957] 1 Q.B. 409; Thornton v Shoe Lane Parking Ltd [1970] 1 Q.B. 177; White v Blackinore [1972]
2 Q.B. 651. Contrast McCutcheon v David Macbrayne Ltd [1964] 1 W.L.R. 125; Smith v Taylor
[1966] 2 Lloyd’s Rep. 231; Burnett v British Waterways Board [1973] 1 W.L.R. 700.
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CLASSIFICATION OF TERMS

atract if further steps to incorporate the conditions are not taken at the time

of the €O
" act is concluded.”

{he conit

satute  Certain additional requirements of form have been imposed by statute on
classes of contract; for example, by the Carriers Act 1830 s.4, common car-

e annot limit their liability by publication of notices alone, but only by special

riers ¢
cgﬂtrﬁCt gl

2.  Curasstrication oF TERMS

Conditions and warranties Once it has been established that a certain stipula-
ion is indeed a term of the contract, the question arises as to its comparative
jmportance and effec_t. Tra_ditlonally, in English law, [be terms pf a contract have
been classified as being either conditions or warranties, the difference ‘t_)etween
{hem being that any breach of a condition entitles the innocent party, if he so
chooses, to treat himself as discharged from further performance under the
contract,® and in any event to claim damages for loss sustained by the breach. A
preach of warranty, on the other hand, does not entitle him to treat himself as
discharged, but 0 claim damages only.

[ntermed:afe terms The dichotomy between conditions and warranties is not,
howevar. exhaustive. The “more modern doctrine”? is that there exists a third
eexory of “intermediate” (or “innominate™) terms, the failure to perform which

A

=y or may not entitle the innocent party to treat himself as discharged, depend-
jng on the nature and consequences of the breach.®*

Fundamental terms There was at one time some support for the view that, in ad-
diﬁon to conditions, warranties and intermediate terms, the law recognises yet a
fourth category of term, the “fundamental term”.* The fundamental term has been
described as part of the “core” of the contract,’s the non-performance of which
destroys the very substance of the agreement. It has been distinguished by Devlin
1% a5 being “something narrower than a condition of the contract” and as:

“... something which underlies the whole contract so that, if it is not complied with, the
performance becomes totally different from that which the contract contemplates.”

Examples usually cited are those where a seller delivers goods wholly different from
the agreed contract goods or delivers goods which are so seriously defective as to
render them in substance not the goods contracted for: e.g. the delivery of beans
mstead of peas,®” of pinewood logs instead of mahogany logs,® or of a vehicle

" Hollingworth v Southern Ferries Ltd [1977] 2 Lloyd’s Rep. 70.

' See VolIL, para.36-025. But the common carrier is now virtually extinct.

Y See below, para.24-040.

% Reardon Smith Line Ltd v Yngvar Hansen-Tangen [1976] 1 W.L.R. 989, 998.

" See below, para,13-034.

M See below, paras 15-023, 15-027. See also Guest (1961) 77 L.Q.R. 98, 327; Montrose [1964] C.L.J.
60, 254; Reynolds (1963) 79 L.Q.R. 534; Lord Devlin [1966] C.L.J. 192; Jenkins [1969] C.L.J. 251.

: Alderslade v Hendon Laundry Ltd [1945] K.B. 189, 192.

- Smeaton Hanscomb & Co Ltd v Sassoon 1. Setty Son & Co [1953] 1 WLR. 1468, 1470.

. Chanter v Hopkins (1838) 4 M. & W. 399, 404.

Sineaton Hanscomb & Co Ltd v Sassoon I, Setty Son & Co [1953] 1 WL.R. 1468, 1470.
[1023]
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which is incapable or barely capable of self-propulsion instead of a motor Carfy
each case, so it is said, there is a breach of the fundamental term, that ig to Sz{- =
the “core” obligation to deliver the essential goods which are the subject Dl&tt'e;l o
the contract of sale. 4

The concept of the fundamental term has most often been employed in rei-aﬁ.' .
to exemption clauses. At one time it was asserted that, even though liabiliy forg
breach of condition might be excluded by an appropriately drafted exemp:. B
clause, no such clause could exonerate a party from failure to perform (h.
fundamental term of an agreement. The House of Lords, however, has singe el
that there is no rule of law that an exemption clause is inapplicable in the case of &
“fundamental” or “total” breach.®® The guestion is now whether the clause, o its
true construction, applies to the breach which has occurred. No doubt, as 5 Matiey
of construction, a court will be reluctant to ascribe to an exemption clause sg wid.
an ambit as in effect to deprive one party’s stipulations of all contractual fgrcg.grf
But, for the purpose of ascertaining the intention of the parties in this respect, j|
seems unnecessary to predicate the existence of a fundamental term, i.e, in considey.
ing whether an exemption clause covers the delivery of beans instead of peas, 1o
say that the contract contains a “fundamental term” to deliver peas. There may algg
be difficulties in identifying the “core” of the particular contract: Is it to supp]'
“peas” or “leguminous vegetables” or “agricultural produce”?2 The quest for the
fundamental term may well deflect the court from its proper task of ascertaining fh
true construction of the exemption clause into a barren enquiry as to whether (he
essential object of the contract has not been fulfilled at all or whether it has been
fulfilled, but not in a way that the contract requires.

Whether any further consequences follow from the categorisation of a particulap
contractual obligation as a fundamental term is even more doubtful. It is possible
to contend that s.11(4) of the Sale of Goods Act 1979,93 which in cena
circumstances precludes a buyer who has accepted the goods from subsequ
rejecting them and treating the contract as repudiated, does not apply to the hreadh
of a fundamental term.* This seems to be only an ex-post facto rationalisation of
an independent principle (if such exists) that, for the purposes of s.%5 of the 1979
Act, a buyer will not be deemed to have accepted goods that ara wholly different
from those agreed to be sold. It is also possible to assert that the breach ofa
fundamental term gives rise, not merely to a claim for dam: ges; but to recover all
money paid as upon a consideration which has totally fai'ed.** But it seems better
to regard the question whether or not there has been a toial failure of considera-

¥ Karsales (Harrow) Lid v Wallis [1956] 1 W.L.R. 17; Yeoman Credit Ltd v Apps [1962] 2 Q.B. 508;

Farnworth Finance Facilities Ltd v Attryde [1970] 1 W.L.R. 1053.

Suisse Atlantique Société d’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967] 1

A.C. 361; Photo Production Ltd v Securicor Transport Lid [1980] A.C. 827; Ailsa Craig Fishing

Co Ltd v Malvern Fishing Co Ltd [1983] 1 WL.R. 964, 971; George Mitchell (Chesterhall) Lid v

Finney Lock Seeds Ltd [1983] 2 A.C. 803; see below, para.15-023.

Suisse Atlantique Société d'Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967) 1

A.C. 361, 432. See also Tor Line AB v Alltrans Group of Canada Ltd [1984] 1 W.L.R. 48, 58-39.

See below, para.15-010.

See, e.g. George Mitchell (Chesterhall) Lid v Finney Lock Seeds Ltd [1983] 1 W.L.R. 964; Lord

Devlin [1966] C.L.J. 192, 212.

9 Formerly s.11(1)(c) of the Sale of Goods Act 1893.

% See Vol.II, para.44-068.

% Rowland v Divall [1923] 2 K.B. 500; Karflex Ltd v Poole [1933] 2 K.B. 251; Warman v Souther
Counties Car Finance Corp Lid [1949] 2 K.B. 576; Butterworth v Kingsway Motors Lid [1934] |
W.L.R. 1286; Karsales (Harrow) Ltd v Wallis [1956] 1 W.L.R. 936. See also Hain S.S. Cov Tate &
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dependent upon the facts of the case, ~.230 The precedent

j P 1y low.
fion 2° ” 27§ genera
ntal term . n _ =
dm;lilusion it is submitted that it is neither 2 ‘-:awg;l}ed to the
i ?((;urth category of contractual tem_1-the fu eé U; 5
Yﬂa_[.ons warranties and intermediate terms. - V- i
cond] ;mer;f Mariiime SA v NV Rotterdamsche k £ ?) = -% 3
i 22 - -
‘ Ameid the expression “fundamental term” in langus %% %

"~ _sarded it as an alternative way of referring to
ﬂ: {o the root of the contract so that any breach ot
be discharged. There is [herc_zfore strong ground f(!)’r )
t:m recognise any category of “fundamental terms” dit

(a) Conditions

Differin terminology The word “condition” is somei . used, even in 1eg;_11
do e;;engts to mean simply “a stipulation, a provision” and not to connote a condi-
cu ,

. the technical sense of that word.”” Even within the_sphere of the tachmqal
e ttached to the word “condition”, the terminology employed is,
o [?:1 ot eniform.® There may, for example, be conditions, the failure of
unf.ornm.aesy[,nn ‘{ght of action, but which merely suspends the rights .a_nd ’?bhga-
whwh fg 11_1\11 el ;i:as.g-‘? The most commonly used sense of the word “condltlc_)n is that
e oL ti‘a] stipulation of the contract which one party guarantees 1s true or
¢ m'\?svv‘:ﬂl be fulfilled. Any breach of such a stipulation entitles ﬂ_lc innocent
mm%? ;15: so chooses, to treat himself as discharged from further performance of
umh:g’o:xtract, and notwithstanding that he has suffered no prejudice by the breach.

He can also claim damages for any loss suffered.

Conditions and other contract terms The use of the w?;éi. “copdltmp in th}llbt
sense appears to have originated in the sevc_antecnth century!®: a Stlpl;l;atlon mlgb
be regarded as so vital to the contract that its gomplete and exact pe onnancfe ! 1311
one party was a condition precedent to the obligation of the other party to ptt]:r gothB
his part.!”" In the modern law, the reason why a breach c_)f a cond1t‘10n cn(;ltie\ ‘
innocent party to treat himself as discharged has been said to be that conditions:

“... go so directly to the substance of the conlract or, in othe_r words, are so essential to

its very nature that their non-performance may fairly be considered by the other party as
o 21102

a substantial failure to perform the contract at all.”™?

And the reason why any breach of a condition has this effect has been put on the

Lyle Lid (1936) 41 Com. Cas. 350, 368, 369, and Vol.II, paras 39-388, 44-081, 44-127.

% [1967] 1 A.C. 361, 422; see below, para.15-024. . )

L ET-G ;Chulei’A.G. v Wickman Machine Tool Sales Ltd [1974] A.C. 235; cf. Skips A/S Nordheim v
Syrian Petroleum Led [1984] Q.B. 599.

* See Stoljar (1953) 69 L.Q.R. 485.

# See below, para.13-027. )

W See Pom‘agls v Cole (1669) 1 Saund. 319; Kingston v Preston (1773) 2 Doug. 6?9, 6?1, annf’ VLEﬁr{:‘
(1777) | H. BL. 273n; Cutrer v Powell (1793) 6 Term.R. 320; Hongkong Fir Shipping Co Lid v
Kawasaki Kisen Kaisha |1962] 2 Q.B. 26, 65; Cehave NV v Bremer Handelsgesellschaft mbH [19761
Q.B. 44, 57. 72. See also Chalmers, Sale of Goods, 2nd edn, p.164; Dawson [1981] C.L.J. 83, 87,
and below, para.24-039. ] . .

W See also Mgrine Imsurance Act 1906 s8.33—41; Bank of Nova Scotia v Hellenic Mutual War Risks
Association (Bermuda) Ltd [1992] 1 A.C. 233,

% Wallis, Son & Wells v Pratt & Haynes [1910] 2 K.B. 1003, 1012, per Fletcher Moulton J.

[1025]

13-025

13-026




e

Exrress TERMS

ground that the parties are L0 be regarded as having agreed that any failure

performance, irrespective of the gravity of the event that has in fact resulted fro.
the breach, should entitle the other party to elect to put an end to all primary ob1rigm
tions of both parties remaining unperformed.'” The parties may, by express Wom%i";
ot by implication 0 f law,19 agree that a particular stipulation is to be a condic
of their contract. They may agree to classify as a condition a term which would ::‘t
otherwise amount 1o a condition under the general law!96 but, in order to do so, ¢

should use “clear words” 197 The parties may also be held to have created a C,Ondi' _
tion by necessary implication arising from the nature, purpose and circumstanc'e;
of the contract,'® and in this respect: 4

“There is no way of deciding that question except by looking at the contract in the light

of the surrounding circumstances, and then making up one’s mind whether the intentigy

of the parties, as gathered from the instrument itself, will best be carried out by treatip

the promise as a warranty sounding only in damages, or as a condition precedent by (he
failure to perform which the other party is relieved of his liability.”!%? i

13-027 Promissory and contingent conditions A condition in the sense mentioned
above may conveniently be termed a “promjssory” condition, being a promise gy
assurance for the non-performance of which a right of action accrues to the in-
nocent party.'!® This sense must be carefully distinguished from thatof 3

“contingent” condition, i.e. a provision that on the happening of some Unceriain

event an obligation shall come into force, or that an obligation shall not comeg intg

force until such an event happens.'! In this latter case, the non-fulfilment of the

e
ed [19111A.C. 394: L.G. Schuler A.G. v Wickman Machine Tool Sales Ltd|§ )

(dissenting): approv:
State Trading Corp of India Ltd v M. Golodetz Ltd [1989] 2 Lloyd’s Reg T

A.C. 235,264, 272;

282.
103 Photo Production Ltd v Securicor Transpor! Lid [1980] A.C. 827, 840, See also Bunge Caip »'TW

Export SA [1981) | WLR. 711, State Trading Corp of India Ltd v M. Golodetz Lid [1589] 2 Liogls
Rep. 277.

104 Dawsons Ltd v Bonnin [1922] 2 A.C. 413; Lombard North Central Plc v Burer vorth [1987108
527. But the terminology used may not be decisive: Sale of Goods Act 1979 5.11(3).

105 g.g. Sale of Goods Act 1979 ss.11(3), 12(5A), 13(1A), 14(6), 15(3). Thesc provisions do nalaply
to contracts which fall within the scope of Ch.2 of Pt 1 of the Consume. Rights Act 2015.

106 Lombard North Central Pic v Butterworth [1987] Q.B. 527,535

07 Heritage Oil and Gas Litd v Tullow Uganda Lid [2014] EWCA Tiv 1048, (201412 C.L.C. 61ufll

where it was noted that the decision of the House of Lords in L.G. Schuler A. G. v Wickman Muli

Tool Sales Ltd [1974] A.C. 235 represented the “high-water mark” of the reluctance of the CQW
‘condition” once and providd®

¢lassify aterm as a condition. Where the contract uses the term *
“It is a condition of the agreement ...” that should generally suffice to constitute the tern_%
condition: Personal Touch Financial Services Ltd v Simplysure Ltd [2016] EWCA Civ 461, [1

Bus. L.R. 1049 at [28].
08 Bunge Corp v Tradax Export

{(mercantile contracts). .
9 Bentsen v Taylor, Sons & Co[189312Q.B. 274,281, See alse Glaholm v Hays (1841) 2 Man.&

257, 266; Re Comptoir Commercial Anversois and Power, Son & Co [1920] 1 K.B. 868,
Honglong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha [1962] 2 Q.B. 26, 60; Astley Indist
Trust Ltd v Grimley [1963] 1 WLR. 584, 590; L.G. Schuler A.G. v Wickman Mchine Tool _.
Lid [1974] A.C. 235; Bunge Corp v Tradax Expori 5A [1981] 1 WL.R. 711, . ; i
ing Corp of India Lid v M. Goloderz Ltd [1989] 2 Lloyd’s Rep. 277, 282; Compagnie Comime 0
Sucres et Denrees v Crarnikow Ltd [1990] 1 W.L.R. 1337, 1347, Torvald Klaveness A/S 14
Maritime Corp [1994] 1 W.L.R. 1465, 1475-1476; Sale of Goods Act 1979 ss.11(3), 61(1).

110 Sioljar (1953) 69 L.Q.R. 485.
W [ondon Passenger Transport Board v Moscrop [1942] A.C. 332, 341; Panoutsos v Raymond H

SA[1981] L WLR. 711, See also the cases cited in para.13-0378%
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sondition gives no right of action for breach!'2; it simply suspends the obligati

. ) : : 1

of one OF both Pames. 13 In Trla.ns Trust S.PR.L. v Danubian Trading Co Ltd ‘%‘? D?alx
qing L.J- considered a condition in a contract for the sale of goods whe;eb th
puyer was to open 2 confirmed credit in favour of the seller, and said: L

“What is the legal position of such a stipulation? Sometimes it is a conditi
o the formation of a contract, that is, it is a condition which must be fulfill %“bpl'?cedent
contract 18 conc%uded at all. In those cases the stipulation ‘sul;ject to téee ef‘orB any
credit’ is rather like a stipulation “subject to contract.” If no credit is provid (;pelljl ]-lg-m .
- gontract b.etween the I_Jarties.“5 In other cases, a contract is COI‘lCl\lCiC[(;l and 31 , t o
for a credit is a cond'nion which is an essential term of the contract. In th e stipulation
C vision_of L‘_he credit is a condition precedent, not to the formation '0 fh L8 C?Ses the
{0 the obligation of the seller to deliver the goods. If the buyer fails to pro B gonu act, blut
the seller can treat himself as discharged from any further performance };f tﬁl s
can sue the buyer for damages for not providing the credit.” e confract and

The first of these instances provided by Dennin i
; g L.J. is that o i
the second of a promissory, condition. f a contingent, and

Conditions ugxr&edent The liability of one or both of the contracting parti

pecome eifeciive only if certain facts are ascertained to exist or u fnpth e,
rence or 1.~un-0ccurrence of some further event. In such a case the fontr et is said
© e sn;bjetft to a condition precedent.!'® The failure of a condition prec 3§ e
2 e one of a number of effects.'”” It may, in the first place suspendp th - etillt e
abligations of both parties, as, for instance, where the part,ies enter 1 te g iy
ment on the express understanding that it is not to become binding on Qtﬁeino? %}:z;

13-028

C .
K;feofé\;;w Yorgfglgl?] Z KB 473; Aberfoyle Plantations Ltd v Cheng [1960] A.C. 113;
yser Ullmann SA v Skandia (UK) Insurance Co Lid [1990] 1 Q.B. 665 (: firm i S
[(:1'991] 2 A.C. 249); Total Gas Marketing Ltd v Arco British Ltd [19-95-?)] 2 le d’ leQd N
. . o 9 L8
Sig;n?:;ql;c; ;}'maz;etrafSAdv Ha%)ag—L[oyd Internarional SA [1985] 1 WLR 435)’ itzva:]i}.ci(i)?].‘ng Dam‘)_”
i of a deposit on signing a memorandum of a reem. 1t Wl i e
. . = t as ‘ it
S(;; CC[:::EIE;S g?ndltl()l‘]l) ;o the formation of the contract, bﬁt wamezlnl fuiﬁaﬁéri;loiﬂ?f mCEde'm
: a conclu ed contract. cf. Haugland Tankers AS RM L o g e
l;f:g;z Tastn?gczlzgi Islemaa:i.AS [2005] EWHC 321 (Comln)b [go(ﬁﬁatils gfm}; Yapin Sanayii
B s;)empmu;ne;t fee cfondmon precedent to exercise of optiém) S
’ arty himself deliberatel ; :
n i pam_14_024_y procures the non-fulfilment of the condition in certain
i See below, para.13-028.
:" [1952] 2 Q.B. 297, 304.
15 The analogy is not, howev
gy is ; er, an exact one, for in the case of a stipulation “subj
v . : : se of a stipulation “sub #
couﬁngeﬁ]foﬁ;?tﬁi“y C(;m.e into existence at all (sce above, para.g-uﬁ) whlclrtjiz?i;otfl?emrad 1? i
g tg[z: re danng. to .the opening of a credit a contract normally comes into e(j{?if ey
ok (nggj El;lf fg]l:‘gl;guzgmns gf [];;,f parties are suspended until the condition is ﬁllﬁ‘tllecf ?::f;
13 .cf. wer Gm K 1 ral )
« ;E’?nt}lm): [52009] e A v Kuok Oils and Grains Pte Ltd [2009] EWHC 1940
he other use of the term “conditi l o i
: gars*ﬂ]f-mﬁ, iyl s ion precedent” to mean a promissory condition, see above,
ee the analyses, e.g. in Pro v and
ey  e.8- .pelert} and Bloodstock Ltd v Emerton [1967] 2 Al E
B }g 74. %;, [‘i;mzd L:'ommw.gs Trust (Commercial) Ltd v Eagle Airclaﬁ Serv;'cRL; 3‘82?&; af‘;‘gmed
man Mach!me !Ta [;OS }p'eservanon Lid v Prior [1969] 1 WL.R. 1077; L.G. Schule;r A G[ WS] :
ol Sales Lud [1972] 1 WLR. 840, 850, 854, 839, CA; affrmed [1974] A.C e

250-251, 256, HL:
> , ; North Sea E :
Lloyd's Rep. 418, 429. ea Energy Holdings NV v Petrolewimn Authority of Thailand [1997] 2
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unless the condition is fulfilled.""® Secondly, one party may assume an im]mdiate
unilateral binding obligation, subject to a condition. From this he cannot wjy,
draw!'%; but no bilateral contract, binding on both parties, comes into existence unj
the condition is fulfilled.'? Thirdly, the parties may enter into an immediate bipg
ing contract, but subject to a condition, which suspends all or some of the oblig,
tions of one or both parties pending fulfilment of the condition.!*! These copgj.
tions precedent are, however, normally contingent and not promissory, and in such
a case neither party will be liable to the other if the condition is not fulfilled,

Concurrent conditions The word “condition” has also been employed in the ¢gg
of “concurrent conditions”. Where the promises made by each party are tg be
fulfilled at the same time, or, at any rate, where each party’s obligation is to depepg

on the readiness and willingness of the other to perform at that time, the Promise;

are termed concurrent conditions. For example, in a contract of sale of goggs
delivery of the goods and payment of the price are in the absence of a contrapy
intention concurrent conditions, that is to say, the seller must be ready and willing
to give possession of the goods to the buyer in exchange for the price and the buye
must be ready and willing to pay the price in exchange for possession of (he

goods.!22 Similarly, when freight is payable on delivery of cargo, payment of fhe.

freight and delivery of the cargo are normally concurrent conditions.!??

Conditions subsequent The obligation of one or both parties may be mada
subject to a condition that it is to be immediately binding, but if certain facts g
ascertained to exist or upon the occurrence or non-occurrence of some further eveny,
then either the contract is to cease to bind or one or both parties are to have the right
to avoid the contract or bring it to an end.'** In such a case the contract is said o
be subject to a condition subsequent. An example is provided by the case of Hea/
v Tattersall'?® where A bought a horse from B which B warranted to have hee,
hunted with the Bicester hounds. If it did not answer its description, A was to ha»
the right to return it by a certain day. The horse did not answer its descr’gtiou and
A accordingly returned it before the day. In the meantime, however, the horse had

1L

=

Pym v Campbeli (1856) 6 E. & B. 370; Aberfoyle Plantations Lid v Cheng |1960] A.C. 115; Wil
liam Cory & Son Ltd v IRC [1965] A.C. 1088; Haslemere Estates Ltd v Boker [1982] 1 WLR. 1109
N Smith v Butler [1900] 1 Q.B. 694.

120 United Dominions Trust (Commercial) Ltd v Eagle Aircraft Services £1d [1968] 1 W.L.R. 74; Woad

Preservation Ltd v Prior [1969] | W.L.R. 1077; cf. Eastham v Leigh, London & Provincial Proper-

ties Lid [1971] Ch. 871.

Worsley v Wood (1796) 6 Term Rep. 710; Clarke v Watson (1865) 18 C.B.(N.S.) 278; Re Sandwell

Park Colliery Co [1929] 1 Ch. 277; Parway Estates Lid v IRC (1958) 45 T.C. 133; Smailman v

Smallman [1972] Fam. 25; North Sea Energy Holdings NV v Petroleum Authority of Thailand [1997)

2 Lloyd’s Rep. 418; Collidge v Freeport Ple [2008] EWCA Civ 485, [2008] LR.L.R. 697; WW Gear

Construction Ltd v McGee Group Ltd [2010] EWHC 1460 (TCC), 131 Con. L.R. 63; cf. Total Gas.

Marketing Ltd v Arco British Lid [1998] 2 Lloyd’s Rep. 209 {contract ceases to bind). See also (instr-

ance contracts), Vol.II, para.42-079.

122 Sale of Goods Act 1979 5.28. See Vol II, para.44-237 and P T Berlian Laju Tanker TBK V Nuse Ship-
ping Lid [2008] EWHC 1330 (Comm), [2008] 2 Lloyd’s Rep. 246 (sale of a ship).

123 Paynter v James (1867) L.R. 2 C.P. 348; Duthie v Hilton (1868) L.R. 4 C.P. 138; Vogeman v Bisley
(1897) 13 T.L.R. 172.

% Total Gas Marketing Ltd v Arco British Ltd [1998] 2 Lloyd’s Rep. 209. Examples can also be found
in the “excepted risks” clauses of charterparties (Atlantic Maritime Co Inc v Gibbon [1954] 1 QB
88), and the power given to a landlord to re-enter in cases of breach of covenant (Bashir v Comiiit=
sioner of Lands [1960] A.C. 44). The former are contingent conditions; the latter, promissory:

125 (1871) L.R. 7 Ex. 7.

S

2
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e injured without A’s fault. It was held that the injury did not cause A to lose his
?i"ht to return the horse and he could recover the purchase price paid. 126
(=3
(b) Warranties

Warranties The word “warranty” has been described as “one of the most ill-
used expressions in the legal dictionary”.'?” In many older cases, it was used in the
sense of “condition”?® and today it is very frequently qsed simply in the sense of
a cgntractual undertaking or promise. In its most technical sepse,.however,_lt 1slt0
be understood as meaning a term of the contract, the breach of which may give rise
10.a claim for damages but not to a right to treat the contract as _repudJated.lzg The
use of the word “warranty” in this sense is reserved for the less important terms of
a contract, or those which are collateral to the main purpose of the contract,!* the
preach of which by one party does not entitle the other to treat his obligations as
discharged. But the emergence of the new category of “intennf?djate” terms seems
Jikely to have reduced the number of occasions when a term will be clasmﬁed_ asa
warranty in this sense almost to vanishing point,'?! save in the very exceptional
sircumstances wlicre a term has been specifically so classified by statute.'

“¥arranty > vpon election Upon the occurrence of a breach of condition, the
injured party may elect to treat the breach of condition as a breach of warranty only
and uotas a ground for treating the contract as repudiated'??; or he may be
ceanmclled to do so where he goes on with the contract and takes some benefit under
¥ In such a case he is sometimes said to sue on a “warranty ex post facto”,
althongh this expression is somewhat misleading since the breach is still that of a
condition of the contract.!®

Collateral warranties Undertakings may be given that are collateral to another
contract.\® They may be considered to be independent of that other contract either

i But Cleasby J. held ((1871) L.R. 7 Ex. 7, 13, 14) that, since the property in the horse had reverted
{0 B, B had to bear the risk of loss which had occurred without A’s fault in the meantime.

1 Finnegan v Allen [1943] 1 K.B. 425, 430.

1% Bejin v Burness (1863) 3 B. & S. 75 1. Tn marine insurance, a promissory “warranty” is used to signify
a condition precedent, the breach of which discharges the insurer from liability as from the date of
breach: Marine Insurance Act 1906 ss.33-41; Thomson v Weems (1884) 9 App. Cas. 671, 684; Bank
of Nova Scotia v Hellenic Mutual War Risks Association (Bermudi) Ltd [1992] 1 A.C. 233.

" Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 Q.B. 26, 70; Sale of Goods
Act 1979 s5.11(3), 61(1).

1" Sale of Goods Act 1979 5.61(1).

B Wahan Ocean Economic and Technical Co-operation Co Ltd v Schiffahrts-Gesellschaft “Hansa
Murcia” mbH & Co KG [2012] EWHC 3104 (Comm), [2013] 1 Lloyd’s Rep. 273 at [33]. But see
Palmco Shipping Inc v Continental Ore Corp [1970] 2 Lloyd’s Rep. 21; Anglia Commercial Proper-
ties v North East Essex Building Co (1983) 266 E.G. 1096.

1 Sale of Goods Act 1979 85.11(3), 12(5A). See also Supply of Goods (Implied Terms) Act 1973 5.8(3).
These provisions do not apply to contracts which fall within the scope of Ch.2 of Pt 1 of the
Consumer Rights Act 2015 (applicable to contracts made on or after October 1, 2015: see below,
Vol Il, para.38-465).

* Sale of Goods Act 1979 5.11(2).

:: Sale of Goods Act 1979 5.11{4).

13 Wﬂm& Son & Wells v Pratt & Haynes [1911] A.C. 394,

See above, para.13-004; Wedderburn [1959] C.1.J. 58.
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because they cannot fairly be regarded as having been incorporated therein, 137

— , P ; : or
because rules of evidence hinder their incorporation,'® or because the main CONtragy

is defective in some way'® or is subject to certain requirements of form™ or is mag,
between parties other than those by or to whom the undertaking is given.!! gy
undertakings are often referred to as collateral contracts, or “collateral warrangjeg

(¢) Imtermediate Terms

Intermediate terms The advantage that arises from the classification of
particular term as a condition is that of certainty'*: the party affected by the breach
of such a term knows at once where he stands, i.e. that he is immediately and
unequivocally entitled to treat the contract as repudiated and, for example in g
contract of sale of goods, to reject the goods.'** On the other hand, since any breach
of a condition gives rise to this right, it may be exercised irrespective of the gray.
ity of the breach or of the consequences resulting from the breach. The innocen
party may have suffered no, or only trifling, loss or damage by reason of the breach,
but is nevertheless entitled to refuse further performance of the contract.' The
courts have therefore curtailed the right of discharge which follows from the clas-
sification of a term as a condition by the creation of another category of termg,
adopting a more flexible approach to the consequences of breach and tending (o
encourage, rather than discourage, performance of the contract.'* In Hongkong Fiy
Shipping Co Lid v Kawasaki Kisen Kaisha Lid,'* the Court of Appeal refused to
ascribe to the shipowner’s obligation to deliver a seaworthy vessel the character of
a condition, and Diplock L.J. said'”:

“There are, however, many contractual undertakings of a more complex character which
cannot be categorised as being ‘conditions’ or ‘warranties’ ... Of such undertakings all
that can be predicated is that some breaches will and others will not give rise to an event
which will deprive the party not in default of substantially the whole benefit which it wag
intended he should obtain from the contract; and the legal consequences of a breach of
such undertaking, unless provided for expressly!*® in the contract, depend upon the nawae
of the event to which the breach gives rise and do not follow automatically frciwe 2 prior
classification of the undertaking, as a ‘condition’ or a ‘warranty.””

137 Exse Petroleum Lid v Mardon [1976] Q.B. 801.

13 See below, para.13-108.

132 eg for illegality: see below, para.16-216,

Record v Bell [1991] 1| WL.R. 853.

See above, para.13-007.

142 A/S Awilco of Oslo v Fulvia Spa (The Chikuma) [1981] 1 W.L.R. 314, 322; Bunge Corp v Traday
Export SA[1981] 1| W.L.R. 711, 715, 718, 720, 725; Compagnie Commerciale Sucres et Denreesy
Crzarnikow Ltd [1990] 1 W.L.R. 1337, 1348; Richco International Ltd v Bunge & Co Ltd [1991]2
Lloyd’s Rep. 93, 99.

3 Sale of Goods Act 1979 ss.11(3), 12(5A), 13(LA), 14(6), 15(3). But see the modification of remedies
for breach of condition contained in 5.15A of the 1979 Act; Vol.II, para.44-070. These provisions
do not apply to contracts which fall within the scope of Ch.2 of Pt 1 of the Consumer Rights Act
2015 (applicable to contracts made on or after October 1, 2015: see below, Vol.II, para.38-465). [
the case of the latter contracts the right to reject the goods (whether of a short term or final nature)
is set out in 85.20, 22 and 24 of the Act: see further paras 38-512 et seq. '

4 Heritage Oil and Gas Lid v Tullow Uganda Ltd [2014] EWCA Civ 1048, [2014] 2 C.L.C. 61 at [33]

5 Cehave NV v Bremer Handelsgesellschaft mbH [1976] Q.B. 44, 70; Bunge Corp v Tradax Export

SA [1981] 1 WL.R. 711, 715, 179.

[1962] 2 Q.B. 26.

[1962] 2 Q.B. 26 at 70.

Or impliedly: see Bunge Corp v Tradax Export SA [1981] 1 W.L.R. 711 and below, para.13-0.4ﬂ-
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The description that has been applied to such terms is that of “intermediate” or “in-
nominate” terms.'*? Breach of guch a term entitles the party not in default to t_reat
the contract as repudiated only if the other party has thereby renounced his obliga-
tions under the contract,"" or rendered them impossible of pr:lrforlmanc«e,151 in some
essential respect or if the consequences of the breach are so serious as to deprive
the innocent party of substantially the whole benefit which it was 1nter\|ded that he
should obtain from the contract.'* The bar which must be cleared before there is
an entitlemnent in the innocent party to treat itself as discharged is a “high” one!?
which requires the court to engage in a fact-sensitive inquiry,'** involves “a multi-
factorial assessment”153 and the use of various “open-textured expressions’.'3

fnstances of classification In the absence of either express classification as a
condition by the parties or of a statute or binding authority classifying the disputed
jerm as a condition, modern courts seem more inclined to classify a term as
intermediate rather than as a condition: “the modern approach is that a term is in-
pominate unless a contrary intention is made clear.”'¥” A term is most likely to be
classified as intermediate if it is capable of being broken either in a manner that is
frivial and capable of remedy by an award of damages or in a way that is so
fandamental as undermine the whole contract. Thus, for example, a shipowner’s
obligation in‘a charterparty to provide a seaworthy vessel,!*! to load containers
without anv sability problem'® or to commence and carry out the voyage agreed
on with reasonable despatch, '€ or a clause by which the master of the ship was to
act under the charterer’s orders,'s! have been classified as intermediate terms, the
+aca of which does not entitle discharge unless the consequences are such as to
deprive the charterer of substantially the whole benefit of the contract or to frustrate
{he object of the charterer in chartering the ship.16?

Classification of terms in sale of goods contracts The Sale of Goods Act 1979
and the Supply of Goods (Implied Terms) Act 1973 expressly define certain implied

W Cehave NV v Bremer Handelsgesellschaft mbH [1976] Q.B. 44, 60; Bremer Handelsgesellschaft
mbH v Vanden Avenne-Izegem PVBA [1978] 2 Lloyd’s Rep. 109, 113; Bunge Corp v Tradax Export
SA[1981] 1 WL.R. 711, 714, 717, 719, 724; Aktion Maritime Corp of Liberia v S. Kasmas & Broth-
ers Ltd [1987] 1 Lloyd’s Rep. 283; Phibro Energy A.G. v Nissho Twai Corp [1990] 1 Lloyd’s Rep.
38, 58-59; Wuhan Ocean Economic and Technical Co-operation Co Lid v Schiffahrts-Gesellschaft
“Hansa Murcia” mbH & Co KG [2012] EWHC 3104 (Comm), [2013] 1 Lloyd’s Rep. 273 at [32]-
[39).

10 See below, para.24-018.

15l See below, para.24-039.

52 See below, para.24-041,

54 Telford Homes ( Creekside) Ltd v Ampurius Nu Homes Holdings Led [2013] EWCA Civ 577, [2013]
4AIlER. 377 at [48].

1% Valilas v Januzaj |2014] EWCA Civ 436, 154 Con. L.R. 38 at [60]; Phones 4U Lid (in administra-
tion) v EE Ltd [2018] EWHC 49 (Comm), [2018] 1 Lloyd’s Rep. 204 at [42)].

5 [2014] EWCA Civ 436, 154 Con. LR. 38 at [53].

% [2014] EWCA Civ 436, 154 Con. L.R. 38 at [59].

Grand China Logistics Holding (Group) Co Ltd v Spar Shipping AS [2016] EWCA Civ 982, [2016]

2 Lloyd’s Rep. 447 at [93)].

Hongkong Fir Shipping Co Lid v Kawasaki Kisen Kaisha Ltd [1962] 2 Q.B. 26; Nitrate Corp of

& Chile Ltd v Pansuiza Compania de Navegacion SA [1980] 1 Lloyd’s Rep. 638.

b Compagnie Generale Maritime v Diakan Spirit SA [1982] 2 Lloyd’s Rep. 574.

Freeman v Taylor (1831) 8 Bing. 124; Clipsham v Vertue (1843) 5 Q.B. 265; MacAndrew v Chap-

A pie (1866) LR. 1 C.P. 643.

. Federal Commerce & Navigation Co Ltd v Molena Alpha Inc [1979] A.C. 757.

MacAndrew v Chapple (1866) LR. 1 C.P. 643, 648.
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terms in contracts of sale of goods or hire-purchase as being “conditiong” g
“warranties”.!6* There can be no doubt that such classification is binding, Byg in
Cehave NV v Bremer Handelsgesellschaft mbH'®* it was argued that s.11(1) of he
Sale of Goods Act 1893 created a statutory dichotomy which divided all termg j
contracts for the sale of goods into conditions and warranties. The Court of A
peal rejected that argument and held that an express term “shipment to be made i
good condition” was an intermediate term the breach of which had to be so g
ous as to go to the root of the contract in order to entitle the buyer to reject the
goods. Tn Reardon Smith Line Ltd v Yngvar Hansen-Tangen'® two charterpartieg
were entered into in similar terms for the charter of a ship “to be built by the Osajy
Shipbuilding Co Ltd and known as Hull No. 354”. Owing to her size, the ship wag
built at a new yard by Oshima Shipbuilding Co Ltd (a company in which Osaka hag
a 50 per cent interest) and bore the yard or hull number Oshima 004, although she
was still referred to in external documents as “called Osaka 3547, The chartererg
sought to reject the vessel on the ground that, by analogy with contracts of sale of
goods, the description of the ship was a condition of the contract, any departure
from which justified rejection. The House of Lords held that they were not entitled
to do so. On the other hand, terms, for example, in contracts of sale of goods that
the goods contracted to be sold are afloat or already shipped,'®® or on board a ship
“now at Rangoon™!” or on a ship that will sail direct to the port of destination,l6
or that they are “under deck”™,'® or as to the date of shipment,'” have been held (o
be part of the description of the goods, and hence conditions. Also, a stipulation as
to the place of delivery in an FOB contract!” and a stipulation “linerterms Rot-
terdam” in a CIF contract!”? have been held to be conditions.

Classification of time stipulations.'* A number of cases have arisen relating to
the question whether contractual stipulations as to the time of performance should

163 See Vol.II, paras 39-382, 44-056, 44-074—44-115. The Consumer Rights Act 2015 (which ap; Yes

to consumer contracts made on or alter October 1, 2015: see below, Vol.II, para.38-4€5) does nol

refer to the terms to be treated as included in contracts that fall within the scope of Cu. of Pt 1 of

the Act as conditions or warranties but rather sets out the remedies to which the ¢ensiui er is entitled

if his or her statutory rights under such contracts are not met in s5.19-24: see below, VolII, paras

38-512 et seq.

[1976] Q.B. 44. See also Tradax International SA v Goldschmidt [1977] 7. Lloyd’s Rep. 604 (provi-

sion as to impurities); Aktion Maritime Corp of Liberia v S. Kasmas & Bratners Lid [1987] 1 Lloyd's

Rep. 283 (condition of vessel on delivery); Total International Lid v Addac BV [1996] 2 Lloyd's Rep.

333 (provision as to quality); R G Grain Trade LLP v Feed Factors International Ltd [2011] EWHC

1889 (Comm), [2011] 2 Lloyd’s Rep. 432 (provision as to impurities). Contrast Tradax Export SA

v European Grain & Shipping Co [1983]2 Lloyd’s Rep. 100 (fibre content included in description).

[1976] 1 W.L.R. 989. See also Sanko Steamship Co Ltd v Kano Trading Ltd [1978] 1 Lloyd’s Rep.

156.

Benabu & Co v Produce Brokers Co Ltd (1921} 37 TL.R. 609, 851; Macpherson Train & Co Led v

Howard Ross & Co Ltd [1935] 1 W.L.R. 640, 642.

167 Oppenheimer v Fraser (1876) 34 L.T. 524.

158 Bergerco USA v Vegoil Lid [1984] 1 Lloyd’s Rep. 440.

1690 Montagu L. Meyer Ltd v Travaru A/B; H Cornelius of Gambleby (1930) 46 TL.R. 553; Messers Lid
v Morrison’s Export Co Lrd [1939] 1 ALE.R. 92.

170 Bowes v Shand (1877) 2 App. Cas. 455.

17U Petrotrade Inc v Stinnes Hande! GmbH [1995] 1 Lloyd’s Rep. 142.

172 Soon Hua Seng Co Lid v Glencore Grain Co Ltd [1996] 1 Lloyd’s Rep. 398. .

173 This paragraph was approved by Langley J. in Haugland Tankers AS v RMK Marine Gemi Yapit
Sanayii ve Dentz Tasimaciligi Isletmesi AS [2005]1 EWHC 321 (Comm), [2005] 1 Lloyd's Rep. 573
at [311. See also Dalkia Utilities Services Plc v Celtech International Lid [2006] EWHC 63 (Comm):
[2006] 1 Lloyd’s Rep. 599 at [130].
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CLASSIFICATION OF TERMS

be construed as making time of the essence of the contract (i.e. as conditions) or
a intermediate ferms. At common law, stipulations as to the time of performance
were normally regarded as being of the essence of a contract.!” But in equity they
were not generally so regarded,'” in particular in relation to contracts for the sale
of land, and today the equitable rule prevails.1¢ The relationship between the com-
mon 1aw and equitable rules was considered by the House of Lords in Unifted
seientific Holdings Ltd v Burnley BC,!"” where it was held that the timetable speci-
fied in rent review clauses for the completion of the various steps for determining
the rent payable in respect of the period following the review was not of the essence.
It is, however, clear that, although stipulations as to time will not ordinarily be
construed as being of the essence, they will be so construed if expressly stated to
be such!" or if the court infers from the nature of the subject matter of the contract
of the surrounding circumstances that the parties intended them to have that
effect.!” In mercantile contracts, where it is of importance that the parties should
know precisely what their obligations are and be able to act with confidence in the
Jegal results of their actions, the courts will readily construe a stipulation as to time
as a condition of the contract.’® Thus stipulations, for example, as to the time within
which a ship must be nominated!®! or is expected ready to load under a charter-
party,'’ goods must be delivered under a contract of sale,'® the loading port must
be pominated:'® the vessel provided,'® notice of readiness to load must be given'®
and the goods must be ready to be delivered'®” under an FOB contract, goods must
be shipped, ' documents tendered!® and notice of appropriation given'®® under a
{ 1@ uontract, a letter of credit must be opened,'! have been held to be conditions,
ent:tling the innocent party in the event of default in punctual performance to treat

1" See below, para.21-011.

175 See below, para.21-011.

16 Law of Property Act 1925 s.41; below, para.21-012.

17 [1978] A.C. 904 (especially at 928); below, para.21-012.

1 Steadman v Drinkle [1916] 1 A.C. 275, 279; Financings Ltd v Baldock [1963] 2 Q.B. 104, 120;
Bunge Corp v Tradax Export SA [1980] 1 Lloyd’s Rep. 294, 305, 307, 309, 310 (affirmed [1981] 1
W.L.R. 711); Lombard North Central Plc v Buiterworth [1987] Q.B. 527.

1M [1978] A.C. 904, 937, 941, 944, 950, 958; Bunge Corp v Tradax Export SA [1981]7 1 WL.R. 711,
728-729; Universal Bulk Carriers Ltd v André et Cie SA [2000] 1 Lloyd’s Rep. 459, 464; B.S. &
N. Ltd v Micado Shipping Ltd (The Seaflower) [2001] 1 Lloyd’s Rep. 341, 348, 350, 354; MSAS
Global Logistics Ltd v Power Packaging Inc [2003] EWHC 1393 (Ch).

W0 Bunge Corp v Tradax Export SA [1981] 1 W.L.R. 711, 716.

8l Greenwich Marine Inc v Federal Commerce and Navigation Co Inc [1985] 1 Lloyd’s Rep. 580.

2 The Mihalis Angelos [1971] 1 Q.B. 164. See also Behn v Burness (1863) 3 B. & S. 751; Compania
de Naviera Nedelka SA v Tradax Internacional SA [1974] Q.B. 264.

W Hartley v Hymans [1920] 3 K.B. 475, 484; Scandinavian Trading Co A/B v Zodiac Petroleum SA
[1981] I Lloyd’s Rep. 81.

" Gill & Duffus SA v Société pour I'Exporiation des Sucres [1986] 1 Lloyd’s Rep. 322,

¥ Olearia Tirrena SpA v NV Algemeene Oliehandel [1973] 2 Lloyd’s Rep. 86.

% Bunge Corp v Tradax Export SA above.

" Compagnie Commerciale Sucres et Denrees v Crarnikow Ltd [1990] 1 W.L.R. 1337.

* Bowes v Shand (1877) 2 App. Cas. 455.

¥ Toepfer v Lenersan-Poortman NV [1980] 1 Lloyd’s Rep. 143; Cerealmangimi SpA v Toepfer [1981]

: 1 Lloyd’s Rep. 337.

Reuiter v Sala (1879) 4 C.P.D. 239; Bunge GmbH v Landbouwbelang G.A. [1980] 1 Lloyd’s Rep.
458. See also Société Italo-Belge pour le Commerce et L'Industrie SA v Palm and Vegetable Oils

K ( Ma{aysia ) Sdn. Bhd. [1981] 2 Lloyd’s Rep. 695 (notice of shipment).

Pavia & Co SpA v Thurmann-Nielsen [1952] 1 Lloyd’s Rep. 153; fan Stach Ltd v Baker Bosley Ltd
(195812 Q.B. 130; Nichimen Corp v Gatoil Overseas Inc [1987] 2 Lloyd’s Rep. 46; Transpetrol Ltd
v Transol Olieprodukten BV [1989] 1 Lloyd’s Rep. 309. See also Warde v Feedex International Inc
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Express Terms

.hims:elf as discharged. But there is no presumption of fact or rule of law that tim,
is of the essence in mercantile contracts!®? and a stipulation as to time in such 3
contract, may on its true construction, be found to be merely an intermediate term 1;}

Effect of failure to perform on time Where one party to a contract fails

per_form an obligation by the date fixed by the contract, the other party ma. ];0'
entitled, in certain circumstances, immediately to serve notice that he will treaS[(the
contract as discharged if the obligation is not performed within a reasonable [jme
as stipulated in the notice. This matter is discussed in Ch.21 (Performance) later je
this work!®; but it is to be noted that, as a general rule, where the original Stipulan
tion as to the time of performance was merely an intermediate term, failure L-h
perform the obligation within the time limited by the notice does not, in itselg '
constitute a repudiation irrespective of the consequences of the breach.!95 i

Force majeure clauses A clause in a contract of sale excusing delivery, or permit-
ting the seller to postpone or suspend delivery upon the happening of events beyond
his control (a force majeure clause)'*® may require that certain procedures are to he
followed or notices given to the buyer before the seller is entitled to rely on the
clause. Such measures may be a condition precedent on which the availability of
the protection provided by the clause depends, or merely an intermediate term, (he
non-compliance with which does not necessarily deprive the seller of his right tg
rely on the clause.'’ The classification depends, as Lord Wilberforce said in Bremey

[1985] 2 Lloyd’s Rep. 28% (nomination of bank). Contrast State Trading Corp of India Ltd v i

Golodetz Ltd [1989] 2 Lloyd’s Rep. 277 (opening of counter-trade guarantee). '

Bunge Corp v Tradax Export SA [1981] 1 WLR. 711, 719; State Trading Corp of India Ltd v M.

Goloderz Ltd [1989] 2 Lloyd’s Rep. 277; Compagnie Commerciale Sucres et Denrees v Czarnilkoy

Lrd [1990] 1 W.L.R. 1337, 1347, Phibro Energy A.G. v Nissho Iwai Corp [1991] 1 Lloyd’s Rep 3§

45, 48; Grand China Logistics Holding (Group) Co Lid v Spar Shipping AS [2016) EWCA Ci - Qizl

[2016] 2 Lloyd’s Rep. 447 at [56]. '

See, for example, State Trading Corp of India Ltd v M. Golodetz Ltd [1989] 2 Lloy’s kep. 277

(opening of counter trade guarantee); Re Olympia & York Canary Wharf Ltd (No.2) 1 1093] B.C.C.

159 (indemnity clause); Torvald Klaveness A/S v Arni Maritime Corp [1994] 1 V.L.R. 1465

(charterer’s re-delivery of ship); Universal Bulk Carriers Ltd v André et Cie SA [2000] 1 Lloyd's

Rep. 459 (obligation to narrow laycan period prior to first lay day); ERG Fafjinerie Mediterranée

SpA v Chevron USA Inc [2007] EWCA Civ 494, [2007] 1 C.L.C. 807 (loaing fime in FOB contract);

Grand China Logistics Holding (Group) Co Lid v Spar Shipping AS |2018] EWCA Civ 982, [2016]

2 Lloyd’s Rep. 447. ;

194 Below, para.21-014.

195 See Eshun v Moorgate Mercantile Co Ltd [1971] 1 WL.R. 722, 726; Behzadi v Shaftesbury Hotels
Ltd [1992] Ch. 1, 12; Re Olympia & York Canary Wharf Ltd (No.2) [1993] B.C.C. 159; Dalkia Utili-
ties Services Plc v Celtech International Ltd [2006] EWHC 63 (Comm), [2006] 1 Lloyd’s Rep. 599
at [131]; Shawten Engineering Lid v DGP International Ltd [2005] EWCA Civ 1359, [2006] B.LR.
1; BNP Paribas v Wockhardt EU Operations (Swiss) AG [2009] EWHC 3116 (Comm), 132 Con.
L.R. 177; Samarenko v Dawn Hill House Ltd [2011] EWCA Civ 1445, [2013] Ch. 36 at [42], [65].
But see Muiti Veste 226 BV v NI Summer Row Unitholder BV [2011] EHWC 2026 (Ch), 139 Con.
L.R.23 at [201] and Stannard (2004) 120 L.Q.R. 137, 155. See below, para.21-018.

196 See below, para.15-152.

197 However, the analogy with an intermediate term may not be exact, given that it has been held that
there is no rule of law according to which the consequence of a breach of a procedural requiremetit
specified in the contract is the loss of the right to claim relief on the ground of force majeure. The
inability of a party to invoke the force majeure clause in the contract arises as a conseguence of the
construction of the contract and would appear not to follow from the application of a rule of law:
Scottish Power UK Ple v BP Exploration Operating Co Ltd [2015] EWHC 2658 (Commy), [2016] 1
All ER. (Comm) 536 at [234],

=}
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esellschaft v Vanden Avenne-Izegem PVBA!® on “(1) the form of the clause

Handelsg afi v ¥ : e
wself, (i1) the relation of the clause to the contract as a whole, (iii) general considera-

» In that case, the House of Lords had to consider two such provisions.
The first was 4 prohibition of export clause which required the sellers to advise the

{ions of law

puyers «without delay” of imposslibility qf shipmelllt by reason of sulch

rohibition.”” This was held to be an mter_medlate term, since it did not estabhsh
finite time limit within which the advice was to be given.*” The second provi-
sion, which took effect upon a number of events of force majeure, established a
{imetable of fixed periods within which the occurrence was to be notified, an exten-
sion of the shipping period claimed, and the .buye?s were (o have the option of
cancelling the contract. The stipulation as to time fo_r claiming an extension was
peld to be a condition, punctual compliance with which was required as part of a
scomplete regulatory code”. It was further held that a requirement of this Secqnd
provision that the sellers should notify the buyers of the port or ports of loading
from which it was intended to ship in consequence of the event of force majeure

pad to be precisely complied with.?0!

any de

Conclusion The conclusion2? to be drawn from these cases is that a term of a
contract will be Leid to be a condition:

(i) if itis cxpressly so provided by statute;

(i) ~if 1-has been so categorised as the result of previous judicial decision
(although it has been said that some of the decisions on this matter are
excessively technical and are “open to re-examination by the House of
Lords”)*%3;

if it is so designated in the contract® or if the consequences of its breach,
that is, the right of the innocent party to treat himself as discharged, are
provided for expressly in the contract®®; or

(iv) if the nature of the contract or the subject matter or the circumstances of

(iii)

198 [1978] 2 Lloyd’s Rep. 109, 113.

19 The clause is not accurately set out in the headnote.

10 But see Mamidoil-Jetoil Greek Petroleum Co SA v Okta Crude Oil Refinery AD [2002] EWHC 2210
(Comm), [2003] 1 Lloyd’s Rep. 1 (“shall give prompt notice to the other party” held to be a condi-
tion); [2003] EWCA Civ 617, [2003] 2 Lloyd’s Rep. 645 at [34].

N See also Tradax Export SA v André & Cie SA [1976] 1 Lloyd’s Rep. 416; Berg (V) & Son Lid v
Vanden Avenne-Izegem PVBA [1977] 1 Lloyd’s Rep. 499; Toepfer v Schwarze [1980] 1 Lloyd’s Rep.
385.

M The conclusion set out in this paragraph was approved by the Court of Appeal in B.S. & N. Lid v
Micado Shipping Lid (The Seaflower) [2001] 1 Lloyd’s Rep. 341, 348, 350, 353.

W Reardon Smith Line Lid v Yngvar Hansen-Tangen [1976] 1 W.L.R. 989, 998, The reference to the
House of Lords should now be read as a reference to the Supreme Court.

M Bettini v Gye (1876) 1 Q.B.D. 183, 187; Financings Ltd v Baldock [1963] 2 Q.B. 104, 120; Bunge
Corp v Tradax Export SA [1980] 1 Lloyd’s Rep. 294, 305, 307, 309, 310 (affirmed [1981] 1 W.L.R.
711): Lombard North Central Ple v Butterworth [1987] Q.B. 527; Personal Touch Fi inancial Services
Lid v Simplysure L1d [2016] EWCA Civ 46, [2016] Bus. L.R. 1049 at [28]-[31]; cf. L.G. Schuler
AG. v Wickman Machine Tool Sales Lid [1974] A.C. 235; Antaios Compania Naviera SA v Salen
Rederierna AB [1985] A.C. 191.

5 Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Lrd [1962] 2 Q.B. 26, 70; United Scientific
Holdings Ltd v Burnley BC [1978] A.C. 904, 937, 941, 944, 950, 958; Bremer Handelsgesellschaft
mbH v Vanden Avenne-Tzegem PVBA [1978] 2 Lloyd’s Rep. 109, 113; Photo Production Ltd v
Securicor Transport Ltd [1980] A.C. 827, 849; Bunge Corp v Tradax Export SA [1981] 1 W.L.R.
T11; George Hunt Cranes Ltd v Scottish Boiler & General Insurance Lid [2001] EWCA Civ 1964,
[2002] 1 All E.R. (Comm) 366. But see Rice v Great Yarmouth BC [2001] 3 L.G.L.R. 4, CA (right
lo terminate for “any™ breach of contract limited to repudiatory breaches).
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it is only necessary to show that the confract has been made and broken, While j
C’s action in tort, C must establish that there was a relationship between himgeye
and A by virtue of which A owed him a duty of care and that C has suffered Jogg

a result of A’s breach of that duty’s®; and that, while in contract liabilit
economic loss is imposed as a matter of course, in tort such liab
where there is an “assumption of responsibility” by the party
to “duties of care co-extensive with [that party’s] contrac
Whether the party in breach has assumed such responsibility
nature of the contract and partly on its terms. Thus such an assumption is readily
inferred where the breach is committed by a person who has contracted t0 rendey
professional services to a client!®; but is unlikely to be inferred where the breagh
in question is one by a builder of a building contract, especially where gych a
contract expressly sets out the builder’s warranties of quality and the client’y
remedies in the event of their breach and where it further contains an exclusioy
clanse!s! which is inconsistent with the builder’s alleged assumption of responsibil.
ity for economic loss suffered by the employer in consequence of the breach.

g Y for
ility arises gpy

in breach givjng Tisa
tual obligzm(msul.s9
depends partly op the

Restrictions on scope of the duty of care A relationship giving rise to a duty of
care'® is not established merely by showing that C has suffered foreseeable loss ag
a result of A’s defective performance of his contract with B. In the Junior Bookyg
case, there were many special factors giving rise to such a relationship: A were
nominated as sub-contractors by C; A were specialists in flooring and knew of ¢’
requirements; C relied on A’s special skills in laying floors: and A must have known
that defects in the work could necessitate repairs and lead to (s suffering economic
loss.'62 These factors (and in particular the extent of C’s reliance on A’s Special
skills) may have given rise to 2 “special relationship™ and hence to a duty of care, 164
But such factors are unlikely to arise in the ordinary case where C suffers loss asa
result of the defective performance by A of his contract with B. Accordingly, latsy
authorities's> have emphasised the exceptional nature of the circumstances jn e
Junior Books case. It has been said that those circumstances were “unique” ' that

where a period of limitation longer than that applicable to the contract claim apnlied (by virtue of
Limitation Act 1980 s.14A) to the tort claim, which failed for the reason given at the end of this
paragraph.

Rothwell v Chemical & Insulating Co Led [2007] UKHL 39, [2008] 1 A.C.28i. The question whether
the claimants in that case had a claim against the defendants in contract (where proof of loss is nat
arequirement of a cause of acti on) was left open by Lords Hope (at [597), Scott (at [74]) and Mance
(at [105]). But that question could arise only where there was a contractual relationship between
claimant and defendant: and the discussion in the text above is of situations in which there is no such
relationship.

KRobinson v P E Jones (Contractors) Lid [2011] ENCA Civ 9,[2011] B.L.R. 206 at [68]. [72], [83).
[84].
10 Robinson v P E Jones (Contractors) Lid [2011] EWCA Civ 9, [2011] B.L.R. 206 at [74], [80]; see,

for example, the “disappointed beneficiaries” cases, discussed in para.18-039 below.
See below, para.18-032,

162 Above, para.18-024,

163 [1983] 1 A.C. 520, 546.

1% Murphy v Brentwood DC [1991] 1 A.C. 398, 466, 481.

18> Below, para.18-038.

56 D. & F Estates Lid v Church Commissioners for England [1989] A.C. 177, 202; cf. Van Oppen v
Clerk to the Bedford Charity Trustees [1989] 1 Al ER. 273, 289; affirmed [1990] 1 W.L.R. 235;
Duncan Stevenson MacMillan v AW, Knott Becker Scott Ltd [1990] 1 Lloyd’s Rep. 98; Nitrigin
Eirann Teoranta v Inco Alloys Ltd [1992] 1 W.L.R. 498, 504.
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Score

e “cannot now be regarded as a useful pointer_to Fhe Flevelopmem of’!tllgf_

Cf::e or as “laying down any principle of general apphcl:egu;:yl 11} th:rlcz}:?fs go_f ;I?crlttha€
o f hority on the general duty of care™!;

o reatl ]c);f OfrElOciL;JSIZ 211181 To?éll tBrang{on’s disfenting speech is to be pr.eferred
g Statc_:mer‘l £ thE()—: majority.'” The authority of the case is further undermined jby
- ﬁ{e VieWt&‘tl?e reasoning of the majority is to a considerable extent b_ased on t:,arller
e .ta.ct thl%l hich (so fabr as they hold defendants liable for economic loss)!"> have
e ‘?f]errule;i by the House of Lords.!™ In consequence of these d.eve%’o};
- beengecision in the Junior Books case has been described as “(!:hscredlted '
mei{l\titglazly extinguished””%; and “as aberrant, indeed as heretical”.17
as

the

law

The duty owed by A to C in tort may also be less extensive than that owed by A 18-030
e

ther contracting party. This was, for example, th_e position \ivllere]ﬁ; 'EfaLs
. d as solicitor by B who was guarantor of C’s mortgage. It was held_ ' that,
employi A nn ht owe a duty of care to C, this duty did not extenc_l to requiring A
i the igmplications of the mortgage to C, since the impo_smon of .SUCh an
# t?a);l:;]iilél duty might give rise to a conflict between A’s duty to his own client (B)
ex

and the alleged duty to C.

i i icts f persons to  18-031
Persons to whim duty is owed The law finally restricts the range of p

hom the duiy of care may be owed. Where, for example, a Vhah;erlwas requi:stebc;
; 4 i rty on which the loan was to
rrawer to address a valuation of the property
b arbe(c‘i-: : “the prospective lender,” it was held that the val_uer 0w§d no dutly tI(').'that
]S:J\C:e ~'s assignee.’ Similarly, counsel who had given advice to his client ;ln 11%%1&—
[‘(‘; i;as been held to owe no duty of care in respect of that advice to thf' ot eri ﬁdno)g
# ici ansaction w
itigati d solic d by one party to a trans
litigation'™; and a solicitor engage _ . 12
L{;;r]fﬂlly %we a duty of care to the other party, since the imposition of such f}scéu;i
could give rise to a conflict of interest. '8 Sucb a duty muy,.howevcr, aijl il
exceptional circumstances, e.g. where, in relation to a 1031_1 to bF szct?]re £
leasehold flat, the borrower engaged the defendants as his solicitors and they

151 Simaan General Contracting Co v Pilkington Glas_s Lid (No.2) [1988C] (127§ 1'57%,2784.

W68 D, & F. Estates Ltd v Church Commissioners for England [198?] A.C. . flt 515.

189 D. & F. Estates Ltd v Church Commissioners for England [1989] A.C. 7(% 2[.)2 s merie

70 D. & F Estates Ltd v Church Commissioners for England [1989] A.C. 15 1%1:84. aiﬁméd o
ln;znr oj.'rhe Environment v Thomas Bates & Son Lid [1989] 1 All E.R. 107. : y ; et i
1 A.C. 499; Islander Trucking Ltd v Hogg Robinson & Gardner Mouniain ( a.r‘mc;i et el
All ‘E.R Séﬁ 829; cf. Murphy v Brentwood DC [1991&2% AlgCé%Q& 466, 469; and, in Sc i

i i Ihrks [ Vi, [, 1997 S.C.L.R. «
hford East Kilbride Ltd v Film Design Ltd, 1 : .
. fﬁf‘ifﬁfv A/;:r.!on LBC [1978] A.C. 728; Dutton v Bognor Regis B. Co Ltd [1972] 1 Q.B. 373
i pin v Wise [1996] A.C. 923, 949, ) ) _

:;] i/ffm mh" TEieEﬂwoo]d DC[1991] 1 A.C. 398. Contrast in Australia BnJa{1 v Ma.’oney .(‘;.99;) Iii
Cllirllgl “)609' in New Zealand (as accepted by the Privy Council) Invercargill Qt}-‘ C'am:.ju 1595?7]12]
[ll99.6]. A C1 624; in Canada Winnipeg Condominium Corp v Bird sztwru.ctro.n Co I.;:S'P(A,r Ao
DLR (ﬁtlth-) 193’ (where the defect made the building dangcro;.ls)];;;ld in Singapore ( g

- ) P L
s & Engineers v Ocean Front Lid (1998) 14 C(?nst. = .

174 }S)g;'i;f;réomnjeg;ciaie de Reassurance v ERAS Imemanm;a(.iVLr(; )[1[9[3%)]3]1 ;1[[,)1):;; s 15(13(])@57%0],5593?22.
i dia) (No. ¢ . 313, ;

1 Sai SpA v Dredging VO2 BV (The Volvox Hoilaff :

L(t;fifl;’;kap Plovidba i Transco Overseas Ltd (The Orjula) L_1995] 2 Lloyd ffl{legogz: ,[gj[]l.
1 Robinson v P.E. Jones (Contractors) Ltd [2011] E;NCA Civ 9, [2011] B.L.R. I
3 i 97.

' Woodward v Wolferstans, The Times, April 8, 19

8 Barex Brothers Ltd v Morris Dean & Co [IQQQLI;N‘—,:];(T. 344.

'™ Connolly-Martin v Davis, [1999] Lloyd’s Rep. PN. I )

il Deanc; ;Ulin & Watts [2001] EWCA Civ 758, [2001] 2 Lloyd’s Rep. 249, at [33].
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that the lender had not engaged and did not intend to engage his own solicitor. The
defendants were held liable in tort to the lender for failing effectively to secure the
loan on the flat.'®! The existence of a duty of care to a person with whom the defeng.
ant was not in any contractual relationship may also be negatived by the fact that
that person has an adequate remedy in respect of the loss in question against anothey
potential defendant.!82

Duty restricted by terms of contracts The scope of any duty of care oweq by
A to C may, finally, be restricted by the terms of the contracts between A and B apg
between B and C. These contracts may be relevant for this purpose either in specify-
ing exactly what it is that A is required to do, or in showing that C has assented t,
a term of the contract which validly excluded A’s liability for defectiye
performance.!®

Economic loss and physical harm Except where there is a special relationship
between the parties, as in the misrepresentation cases discussed in Ch.7, and in thoge
in which the third party’s claim is based on the defendant’s breach of a contragt,
such as one to perform professional services, which involves, in addition to hig
obligations under that contract to the other party to it, an assumption of responsibjl-
ity to a third party,'* a claimant cannot rely on the breach of a contract to which
he was not a party as giving him a cause of action in tort merely'®* because, as 3
result of the breach, he has suffered economic loss, that is loss not taking the form
of either personal injury or of physical damage to his property.'® The importance

181 This was the actual result in Dean v Allin & Watts, above.
182 Briscoe v Lubrizol Ltd [2000] 1.C.R. 694; Realstone Ltd v J & E Shepherd [2008] CSOH 31, [2008]
PN.LR.21.
Junior Books case [1983] 1 A.C. 520, 546, applied in Southern Water Authoriry v Carey [1985] 2
ANl ER. 1077; doubted (though in another context) in Leigh & Sillavan Ltd v Aliakmon Shirnuig
Co Ltd (The Aliakmon) [1986] A.C. 785, 817 (below para.18-036); see also Pacific Associc. 2y Ine.
v Baxter [1990] 1 Q.B. 993; cf. Norwich C.C. v Harvey [1989] 1 Al E.R. 1180, 1187; Jorn * Hunt
Demolition Ltd v ASME Engineering Lid [2007] EWHC 1307 (TCC), [2007] TCLR & Rooinson v
PE. Jones (Contractors) Ltd [20111 EWCA Civ 9, [2011] B.L.R. 206 (above, para. 1£-028). where
the outcome was based in part (see at [84]) on the facts that the contract contaired terms excluding
the defendant building contractor’s liability to his own client for economic I¢ 's ena that these terms
satisfied the requirement of reasonableness to which they were subject nader the Unfair Contract
Terms Act 1977. No third party issue arose in this case. And see above para.15-057.
As, for example, in Henderson v Merrett Syndicates Ltd [1995] 2 A.C. 145, White v Jones [1995] 2
A.C. 207 and BP Plc v Aon Ltd [2006] EWHC 424, [2006] 1 All E.R. (Comm) 789; and see the other
authorities cited in para.18-024 above; cf. Parkinson v St James & Seacroft University NHS Trust
[2001] EWCA Civ 530, [2002] Q.B. 266; Rees v Darlington Memorial Hospital NHS Trust [2003]
UKHL 52, [2004] 1 A.C. 309, esp. at [ 131]. For a possible extension of the scope of such an “as-
sumption” beyond contracts for professional services, see below.
The restrictions, discussed in this paragraph, on the recoverability of damages in tort in respect of
economic loss.do not apply where the claimant suffers such loss in consequence of damage caused
by the defendant’s tortious conduct to a profit-earning thing owned by the claimant: Network Rail
Infrastructure Ltd v Conarken Group Ltd [2011] EWCA Civ 644, [2012] 1 All ER. (Comm) 692.
Tate & Lyle Industries Ltd v G.L.C. [1983] 2 A.C. 509, 530-531; cf. London Congregational Union
Inc. v Harriss [1988] 1 All E.R. 15, 25; Simaan General Contracting Co Ltd v Pilkington Glass Lid
(No.2) [1988] 1 Q.B. 758, 781; Greater Nottingham Co-operative Society Ltd v Cementation Pil-
ing & Foundation Ltd [1989] Q.B. 71, 94; Verderame v Commercial Union Assurance Co Ple, The
Times, April 2, 1992; Preston v Torfaen B.C. [1993] E.G. 137 (C.S.); Abou-Rahmah v Abacha [2003]
EWHC 2662 (QB), [2006] 1 All E.R. (Comm) 268 at [67]; affirmed [2006] EWCA Civ 1492, [2007)
1 All E.R. (Comm) 827 on other grounds, there being no appeal against the dismissal of the
negligence claim: see at [7]. of, as to the restricted scope of such a duty, Hill Samuel Bank v Frederiek
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of this point i illustrated by Simaan General Contracting Co v Pilkington Glass
Lid (No- 2),'87 where the defendants had been nominated as supphlers of glass fgr
incorporation in a building which was being erected by the claimants as main
¥ tractors for a client in Abu Dhabi. The glass had been sold by the defendants to
r’(;[lllb‘contrELctor engaged by the claimants, so that there was no contract between
zlaimﬂﬂts and defendants; the glass was perfect_ly sound but not of the colour spec;’-
fied in the contract of sale or in the main buildmg contract. In consequence of ﬂ_ns
shortcoming, the claimants were not paid by their cl_1ent _and s0 suﬂer_ed financial
Joss; but it was held that the defendants’ _breach ot'the}r contrac_t with the sub-
contractors did not give the claimants any right of action in tort against the F!efend—
unts merely because that breach had caused the claimants to suffer ﬁqancml loss.
gimilarly, it was held in Balsamo v Medici'® that a sub-agent who neglxgently paid
over the proceeds of the sale of the principal’s property to a t.raudulent impostor was
qot liable in tort to the principal for such negligence in hapdhng the money; nor was
he liable to the principal in contract as there was no privity of contract between the
qub-agent and the principal. To uphold a tort claim in such a situation WOuld,i_t was
said, “come perilously close to abrogating the doctrine of privity altogether™.!® A
doctor employer by a company to assess replies of job applicants to _medlcal
questionnaires has likewise been held to owe no duty in tort to those applicants'™;

LA Partnership (1994) 10 Const. LJ. 72. See also West Bromwich Football Club v El Safty [2006]
LWUA Civ 1299, (2006) B.M.LR. 179 at [58]-[63], [80]-{84]: OBG Led v Allan [2007] UKHL 21,
720081 1 A.C. 1 at [99] ("Even liability for causing economic loss by negligence is very limited”);
An Informer v A Chief Constable [2012] EWCA Civ 197, [2013] QB 579 at FG?] (‘no duty of care
on police authority, either in contract or in tort, to protect police informer against “pure economic
loss” (at [57])). For discussion of the tests which determine whether a defendant owes a duty of care
in tort not to cause economic loss to the claimant, see Custonts and Excise Commissioners v Barelays
Bank Ple [2006] UKHL 28, [2007] 1 A.C. 181 where the claimant suffered such loss because the
defendant bank failed to comply with an injunction which the claimant had obtained (o freeze an
account held by one of the bank’s customers; and it was held that the bank owed no such duty to
the claimant. The case does not directly affect the discussion in this chapter since the claimant’s loss
did not result from any breach of the contract between the bank and its customer. In European Gas
Turbines Ltd v MSAS Cargo International Ltd [2001] C.L.C. 880 a cargo-owner (C) recovered d.im
ages from a sub-contracting carrier (A) for purely economic loss resulting from breach of A’s
subcontract with the contracting carrier (B) as to the mode of carriage. There was no contract
hetween A and C so that this conclusion is at first sight hard to reconcile with the other authorities
cited in this note. The case may be explicable on the ground that C's agent had notifipd A of the
importance to C of carriage by the stipulated mode and that A had accepted this position so as to
give rise to an “assumption of responsibility” to C to observe that stipulation.

[1988] 1 Q.B. 758.

[1984] 1 W.L.R. 951; Whittaker (1985) 48 M.L.R. 26. It seems that on facts such as those of Balsamo
v Medici the requirements of s.1(1), (2) and (3) of the Contracts (Rights of Third Parties) Act 1999
(below, paras 18-091—18-095) would not now be satisfied. cf. also Michael Salliss & Co v E.C.A.
Call (1984) 4 Const. L.J. 125,

[1984] 1 W.L.R. 951, 959-960. The soundness of the decisions discussed in this paragraph is not
questioned in Henderson v Merrett Syndicates Lid [1995] 2 A.C. 145, where the liability in tort of
a subagent to a principal with whom he was in no contractual relationship was said at 195 to be based
on the “most unusual” situation in that case. cf. Hamble Fisheries Ltd v L. Gardner & Sons Ltd (The
Rebecca Elaine) [1999] 2 Lloyd’s Rep. 1 at 8: “the dubious and lethal colonisation by the tort of
negligence of the conceptual territory of contract” (engine manufacturer held not liable in negligence
for purely economic loss, caused by failure of the engine, to owner of fishing boat with whom h.e
wasnot in any contractual relationship); Amiri Flight Authority v BAE Systems Ltd [2003] 1 Lloyd’s
Rep. 50 at [35], varied, without reference to this point, [2003] EWCA Civ 1447, [2003] 2 Lloyd’s
Rep. 767.

& Kapfunde v Abbey National Plc [1998] LR.L.R. 583 disapproving Baker v Kaye [1997] LR.L.R. 219
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while conversely a consultant surgeon who had given negligent advice in breagy
of his contract with a professional football player has been held not liable fy
financial loss suffered by the club which had employed the player but with whigy
the surgeon was not in any contractual relationship.'!

Requirement of “proximity” The point that is emphasised in cases such as he
Simaan and Balsamo cases'®? is that the claimants in them suffered no physical hany
as a result of the defendants’ acts or omissions. It does not follow that the mere fag
of the claimant’s having suffered foreseeable harm in this way is a sufficient congj.
tion of the defendant’s liability in tort. The claimant must, in addition, show thy
there was a relationship of “proximity” between him and the defendant, and thatj
is fair, just and reasonable to impose a duty of care on the defendant.!® The last of
these requirements was held not to have been satisfied in The Nicholas H," where
a ship classification society had, in breach of its contract with shipowners, advised
them that their ship could proceed on her current voyage until the cargo which she
was then carrying had been discharged. In the course of that voyage the ship sanl,
and it was held that the owners of the cargo had no cause of action in tort againgf
the society in respect of the loss of their cargo. The main reason given by the House
of Lords for this conclusion was that the shipowners were, in turn, in breach of thejr
contract of carriage with the cargo-owners; and that it was not fair, just or reason-
able to impose on the classification society a liability to the cargo-owners in tor(%
since this would not be subject to the limitations of liability available to the
shipowners under international Conventions'® which have the force of law. The ef-
fect of holding classification societies liable in tort to cargo-owners would be to

so far as it holds that a duty was owed by the doctor to the applicant.

West Bromwich Albion Football Club v El Safty [2006] EWCA Civ 1299, (2000) 92 B.M.LR. 17:.

192 Simaan General Contracting Co Ltd v Pilkington Glass Lid (No.2) [1988] Q.B. 758 and Balsam. «
Medici [1984] 1 W.L.R. 951, see above, para.18-033.

193 For these requirements, see, inter alia, Caparo Indusiries Plc v Dickman [1990] 2 A.C. 602, 617-
618 (where it is also said at 632 that “these requirements are, at least in most cases; m=icly facels
of the same thing™); Murphy v Brentwood DC [1991] 1 A.C. 398, 480, 43¢, (Minors) v
Bedfordshire C.C. [1995] 2 A.C. 633, 739.

9 Mare Rich & Co AG v Bishop Rock Marine Co Ltd (The Nicholas H.), [19956] A.C. 211; see also X
(Minors) v Bedfordshire C.C. [1995] 2 A.C. 633, 749; Reeman v Departm.ont of Transport [1997] 2
Lloyd’s Rep. 648; Architype Projects Ltd v Dewhurst McFarlane & Foriners [2003] EWHC 3341,
[2004] PN.L.R. 38; R.M. Turton & Co Ltd v Kerslake & Partners [20U0] Lloyd’s Rep. P.N. 967
(New Zealand CA).

195 Nor had there been an “assumption of responsibility” (above, para.18-033) since the cargo-owners
were “not even aware of [the classification society’s] examination of the ship:” [1996] A.C. 211, 242.

19% The Convention in question related to tonnage limitations; effect was given to this Convention by
Merchant Shipping Act 1979 .17 and Sch.4, now superseded by Merchant Shipping Act 19958, 185
and Sch.7 Pt L. The reasoning of the House of Lords is equally applicable to the contractual limita-
tions and exceptions which protect the carrier under the Hague-Visby Rules, which have the force
of law by virtue of Carriage of Goods by Sea Act 1971 s.1(2) and Sch.: see Marc Rich & Co v Bishop
Rock Marine (The Nicholas H) [1996] A.C. 211, 238, (and see below, footnotes to para. 18-036 for
the possible replacement of the Hague-Visby Rules by the Rotterdam Rules). No similar policy
reasons for protecting an aircraft inspection authority from liability for personal injury (o a pas-
senger were said to exist in Perrett v Collins [1998] 2 Lloyd’s Rep. 225; cf. Watson v British Box-
ing Board of Control Lid [2001] Q.B. 1134. Contrast Sutradhar v Natural Environment Reseaft‘?i
Council [2006] UKHL 33, [2006] 4 All E.R. 490 where a body which had carried out l'lydrOgﬂO]QET‘
cal tests of artesian wells was held not liable to a consumer who had developed arsenical poisoning
as a result of drinking water from the wells. Perrett v Collins (above) was distinguished at [37] on
the ground that there, but not in the Sutradhar case, the defendants had a “measure of control” over
the activity which caused the injury to persons with whom they had no contractual relationship.
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45 this liability on to shipowners; and this would be an undesirable conclu-
ion, " particularly as loss suffered by cargo-owners in excess of the Convention
Jimits was “readily insurable”. "%

pefects in the very thing supplied insufficient Even where A’s negligence in the

erformance of his contract with B has resulted in damage to “property,” the scope
of C’s tort remedy is further restricted by the fact that “property” in this context
normally refers to property belonging to C other than the very thing supplied by A
ander his contract with B.1» Thus where A sold goods to B who resold them to C,
it was held that A would not be liable in tort to C merely because those goods
disintegrated on account of a defect in them amounting to a breach of A’s contract
with B.2%° Nor, where goods are bought from a retailer, is the manufacturer liable
10 the buyer in tort®' for negligence if the goods are defective and the defect is
discovered before any injury, or harm to other property, has resulted. Even if the
goods deteriorate by reason of the defect, the buyer’s only loss is the financial or
aconomic loss which he suffers because the defect has made them less valuable or
pecause he discaids them or incurs the cost of repairing them. Loss of this kind is
not generally r#coverable in tort,”” though there may be an exception to this general
rule where (ie-zlefect is a source of danger in respect of which the claimant could
become liabie to third parties, so that money has to be spent in averting this
dang:r v The Junior Books case appears, indeed, to be inconsistent with the general
mia: ot the only “property” which could be said to have been damaged was the fac-
tor, floor (which had cracked), and that damage was no more than a defect in the
very thing supplied by A. The fact that A was nevertheless held liable in tort to C
is now explicable (if at all) only by reference to the same special, or “unique,” fac-

71 ¢f, below para.18-036.

9 The Nicholas H [1996] A.C. 211, 242.

19 Rebinson v P.E. Jones (Contractors) Lid [2011] EWCA Civ 9, [2011] B.L.R. 206 at [93] (“the crucial
distinction is between a person who supplies something defective and a person who supplies
something which, because of its defects, causes loss or damage to something else™); ef. Robinson v
PE. Jones (Contractors) Ltd at [94] and the reference at [68] to “personal injury or damage to other
property”; for this case, see above, para.18-028.

MW Aswan Engineering Establishment Co v Lupdine Lid [1987] 1 WLR. 1;:¢f. D. & F. Estates Ltd v

Church Commissioners for England [1989] A.C. 177,202, 216, Reid v Rush & Tompkins Group Plc

[1990] 1 W.LR. 212, 224; Warner v Basildon Development Corp (1991) 7 Const. L.J. 146; Hold-

ing & Management (Solitaire) Lid v Ideal Homes Northwest Ltd [2004] EWHC 2408, 96 Con. L.R.

114; affirmed [2005] EWCA Civ 59; cf. Bacardi-Martini Beverages Ltd v Thomas Hardy Packag-

ing Ltd [2002] EWCA Civ 549, [2002] 2 All E.R. (Comm) 335 at [18] (where contaminated ingredi-

ent used in manufacturing had made the finished product useless); Linklaters Business Services v

Sir Robert McAlpine Lid [2010] EWHC 2931 (TCC), 13 Con. L.R. 133 (building sub-contractor held

to owe no duty in tort to the employer in respect of the cost of replacing corroded pipes, because

damage (o them was “damage to the thing itself” (at [114], [119]) supplied by the sub-contractor),

followed in Broster v Galliard Docklands Lid [2011] EWHC 1722 (TCC), [2011] B.L.R. 569

(designer of houses not liable in tort for cconomic loss suffered by the current occupier of one of

the houses as this was damage to the thing itself supplied by the designer).

For possible liability under a manufacturer’s guarantee, see above, para.18-005.

2 Murphy v Brentwood DC [1991] 1 A.C. 398, 469, 475; cf. Nitrigin Eirann Teoranta v Inco Alloys

Lid [1992] 1 W.L.R. 498.

Losinjska Plovida v Transco Overseas Ltd (The Orjula) [1995] 2 Lloyd’s Rep. 395, 402, where it

was also arguable that the defective thing supplied by the defendant had caused physical harm to

ather property in which the claimant had a prior interest as lessee.
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tors?* which were there held to have given rise to the relationship of Proximity j,
that case.

Claimant having no title to thing damaged Even where A’s breach of his
contract with B does result in physical damage, the mere fact that the loss s oc
casioned falls on C will not necessarily give C a right of action in tort against Aip
respect of that loss. In The Aliakmon®5 A, a carrier, had contracted with B for the
carriage of a quantity of steel coils which B had sold to C. The goods were dam-
aged, as a result of A’s negligent breach of the contract of carriage, after the rigk in
them had passed to C under the contract of sale, but while B remained their OWner
C had no claim under the contract of carriage as he was not a party to it?; and th(;
House of Lords held that he also had no cause of action against A in tort in respect
of the loss which he had suffered as a result of remaining liable for the full price
of the goods in spite of the fact that they had been damaged in transit. This concely-
sion was based on a long line of authority?? which had established “the principle
of law that, in order to enable a person to claim in negligence for loss caused to him
by reason of loss or damage to property, he must have had either the legal owner-
ship of or a possessory title?® to the property concerned at the time when the losg
or damage occurred” 2 Later authorities have mitigated the rigor of this principle
In two ways. First it has been held that a claim in tort could also be brought by a
beneficial owner in equity of the property, so long as he joined the legal owner of
it as a party to the proceedings?!; and secondly, where the loss is caused bya
continuing process it suffices for the claimant to have had title to the property when
the cause of action in respect of it accrued.?'! But it is not enough for him at the
relevant time “to have only had contractual rights in relation to such property” 22

204 Above, para.18-029.

25 Leigh & Sillavan Lid v Aliakmon Shipping Co Ltd (The Aliakmon) [1986] A.C. 785; Trait=| [1986]
L.M.C.L.Q. 294; Markesinis (1987) 103 L.Q.R. 354, 384-390; Tettenborn [1987] 1.5 L. 12: ¢f.
Transcontainer Express Ltd v Custodian Security Lid [1988] 1 Lloyd’s Rep. 12%; Muiiui & Co Lid
v Flota Mercante Grancolombiana SA (The Ciudad de Pasto) [1988] 1 W.L k. 1145; Anonima
Petroli ltaliana S.p.A. v Marlucidez Armadora SA (The Filiatra Legacy) | 1901] 2 Lloyd’s Rep. 337
at 339; Mitsui & Co v. Novorossiysk Shipping Co (The Gudermes) [1993}1 Lloyd’s Rep. 311 at 326;
The Hamburg Star [1994] 1 Lloyd’s Rep. 399 at 404-405; The Seven Picnecr 20011 2 Lloyd's Rep.
57 (High Court of New Zealand). For a possible qualification, see Viry 2 Sieamship Co SA v Skaarup
Shipping Corp (The Kapetan Georgis) [1988] 1 Lloyd’s Rep. 352,

The benefit of the contract of carriage had not been transferred to C under Bills of Lading Act 1855
5.1 as the property in the goods had not passed to him. On the facts of The Aliakmon rights under
the contract of carriage would now be transferred to C by virtme of the Carriage of Goods by Sea
Act 1992 5.2: sec White v Jones [1995] 2 A.C. 207, 265, But cases can still be imagined where this
would not be the case: see Carver on Bills of Lading, 3rd edn (2011) para.5-108.

Stretching from Catile v Stockton Waterworks Co (1875) LR. 10 Q.B. 453 to Candlewood Naviga-
tion Corp v Mitsui O.5.K. Lines (The Mineral Transporier) [1986] A.C.1.

A bailor of goods has been held to have a sufficient possessory title even after the transfer by him
of his contractual rights under the contract giving rise to the bailment: East West Corp v DEBS 1912
[2003] EWCA Civ 83, [2003] | Lloyd’s Rep 265 at [38]-[39], [49], [86]; Scottish & Newcasile
International Ltd v Othon Ghalanos Ltd [2008] UKHL 11, [2008] 1 Lloyd’s Rep. 462 at [46].

209 [1986] A.C. 785 at 809,

20 Sheil UK Lid v Total UK Lrd [2010] EWCA Civ 180, [2011] 1 Q.B. 86 at [119]; the same possibil-
ity had been foreshadowed by Lord Brandon in The Aliakmon [1986] A.C. 785, above n.210, at 812
Homburg Houtimport BV v Agrosin Private Lid (The Starsin) [2001] EWCA Civ 56, [2001] 1
Lloyd’s Rep. 437, at [96] per Rix L.I., whose judgment was on this point affirmed on appeal: [2003]
UKHL 12, [2004] 1 A.C. 715 at [40], [64], [90], [139].

212 [1986] A.C. 785, 809. Griew (1986) 136 N.L.J. 1201 suggests that the principle may have been queli-
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The House of Lords refused to create an exception to this principle where (as in The
A;mknmn) the contractual right which C had under his contract of sale with B was
one to have property and possession of the goods transferred to him at a later date.
The main reason for this refusal was that the contract of carriage between A and B
was expressed to be subject to an international Convention?® which gave A (as car-
rer) the benefit of certain immunities from, and limjtation_s of, liability; and to _ha_wc
peld A liable in tort to C would have produced the undesirable result of depriving
A of the protection of that contract,”* since C (being a stranger to it) was no more
pound by its terms than entitled to assert rights under it.

Tort and contract damages contrasted Where a third party can recover dam-
ages in tort for the negligent performance of a contract between two others, the
damages in such a tort action will not normally be assessed in the same way as they
would be in a contractual action. In particular, certain kinds of loss are generally
regarded as being recoverable only in a contractual action. This follows from the
general principle that the object of awarding damages for breach of contract is to

ut the claimant into the same position as that in which he would have been if the
contract had be=n performed, while in an action in tort that object is to put him back
into the posivion in which he was before the tort was committed. The distinction is
well illvstrated by Muirhead v Industrial Tank Specialities Lid®'> where the plaintiff,
who ovned a lobster farm, had entered into a contract for the installation of pumps,
vy tater Tailed because of a defect in their electric motors. There was no contract
Lo ween the plaintiff and the supplier of the motors but the plaintiff’s claim against
wnat supplier succeeded in tort in respect of the physical damage caused by that

fied by Latent Damage Act 1986 s.3; but there is no hint in the legislative history of 5.3 that such a
qualification was intended. It can, in any event, only apply where the damage was still latent when
the claimant became owner; and this was not the position in The Aliakmon. The point was left open
in The Starsin, above, [2001] EWCA Civ 56 at [119]-[128], [134], [202], [203], and not discussed
in the House of Lords [2003] UKHL 12.

i.e. the Hague Rules set out in the Schedule to the Carriage of Goods by Sea Act 1924, now
superseded in England by Carriage of Goods by Sea Act 1971, known as the Hague Visby Rules.
These rules will in turn be superseded if a new “Convention on Contracts for the Carriage of Goods
Wholly or Partly by Sea” (also known as “the Rotterdam Rules”) is given the force of law in the
United Kingdom. This Convention was drafted by UNCITRAL (document A/63/17, Appendix 1)
and approved by the United Nations in December 2008 (General Assembly Resolution 63/112 § 2).
cf. Simaan General Contracting Co v Pilkington Glass Ltd (No.2) [1988] Q.B. 758, 782—783. For
the suggestion that the position may be different where the potential tortfeasor has ne such protec-
tion, see Triangle Steel & Supply Co v Korean United Lines Inc. (1985) 63 B.C.L.R. 66, 80 (the
reasoning of which is in other respects inconsistent with that of The Aliakmon). See also Sidhu v Brit-
ish Airways Plc [1997] A.C. 430, 450-451 stating that, in a case governed by the Conventions on
international carriage by air, the only persons having the right to sue in respect of loss or damage to
the goods were those specified in the Conventions for this purpose; in an action by such persons,
the carrier would be entitled to the protection of the Conventions; see also Re Deep Vein Thrombosis
and Air Travel Group Lirigation [2006] UKHL 72, [2006] A.C. 495 at [3], [27], [29] and [62]. Under
such Conventions, the carrier may be protected by their terms even against a person who is not a
party to the contract but has a cause of action against the carrier by virtue of his title to the goods.
Ithas been held that such an action ean be brought only subject to the “scheme of Hability” imposed
by the Conventions: Western Digital Corp v British Airways Plc [2001] Q.B. 733 at 750, 754-755,
769; and see Hook v British Airways Plc [2011] EWHC 379 (QRB), [2011] 1 All E.R. (Comm) 1128
at[28], [29]. Where an original shipper transfers his contractual rights to a third party, he may retain
rights against the carrier in bailment, but such rights will remain subject to the contractual terms on
which the goods were originally bailed by him to the carrier: see East West Corp v DKBS 1912 A/S
. [2003] EWCA Civ 83, [2003] Q.B. 1509, especially at [50], [69].

[1986] Q.B. 507; Whittaker (1986) 49 M.L.R, 469; Oughton [1987] I.B.L. 370.
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failure (i.e. the value of the lobsters which had died); and “any financial logg Suf.
fered by the plaintiff in consequence of that physical damage” 26 (i.e. the loss of
profits on the sale of those lobsters). But a further claim “in respect of the Wholg
economic loss suffered”'” by the plaintiff (i.e. for loss of profits that he would haye
made from the installation, had it not been defective) was rejected: such damg e
might have been recoverable from the installer of the pumps in contract but they
could not be claimed from the suppliers of the motors in tort.

Considerable difficulty again arises in this connection from the Junior Bogjsai
case. The main question discussed in that case was whether any economic g
financial loss could be recovered in a tort action in the absence of any allegatigy,
that the cracks in the floor were a source of danger to persons or to other Propexty,
In the exceptional circumstances of the case, this question was answered in the af
firmative and on that basis most of the items of loss, in respect of which damages
were said to be recoverable, can be explained in terms of the principles governing
the assessment of damages in tort: this is, for example, irue of the profits lost and
of the wages and overheads wasted while the factory was closed for repairs to the
floor. But it was also said that factory owners were entitled to the cost of replacing
the floor®"?; and such an award would, by putting them into the position in which
they would have been if the sub-contractor’s promise had been performed, amoung
to an award of contract damages in spite of the fact that there was no contrag
between the factory owners and the sub-contractors.220 On the normal basis of a5
sessment in tort, the damages in respect of defects in the floor should not haye
included the cost of replacing the floor with a good one. 22! Tn the Junior Books case,
Lord Keith explained this aspect of the case on the ground that, in replacing the
floor, the factory owners had simply mitigated the loss of profit resulting from the
defects in the floor originally provided®?; and it is well established that expenses

216 [1986] Q.B. 507 at 533.

217 [1986] Q.B. 507 at 533,

218 [1983] L A.C. 520; above, paras 18-025—18-035; Grubb [1984] C.L.J. 111 Holyak (1983) 99
L.Q.R. 591; Smith and Burns (1983) 46 M.LR. 1 & 7.

This was one of the items claimed; the question whether the claim was proved was not before the
House of Lords, which decided only that there was a cause of action in resvecu of it if negligence
were established.

The case was governed by Scats law, which recognises a jus quaesifun .=riio, but the conditions giy-
ing rise to such a right were not satisfied. Nor were they satisfied n Marguess of Aberdeen and
Temair v Turcan Connell [2008] CSOH 183, [2009] PN.L.R. 18 where those conditions are stated
at [47]: “the parties to the contract must intend to benefit the particular third party ... and the party
upon whom the benefit is conferred must be identified in the contract.” The Scottish Law Comumis-
sion’s proposals for the reform and clarification of this branch of Scots Law are set out in the Com-
mission's Review of Contract Law: Report on Third Party Rights, Scot Law Com No.245 (2016);
Ch. 2 of the Report summarises the law on this subject at the date of the Report. The draft Contract
(Third Party Rights) {Scotland) Bill appended to this Report differs significantly from the English
Contracts (Rights of Third Parties) Act 1999 (discussed in paras 18-090 et seq.). The Report was
substantially implemented when the Bill was passed by the Scottish Parliament on September 21,
2017 (see paras 3 and 4 of the Policy Memorandum accompanying the Bill) and received the Royal
Assent on October 30, 2017.

cf. Murphy v Brentwood DC [1991] 2 A.C. 398, 469. Lord Roskill in the Junior Books case at 343
discusses (without reaching a definite conclusion) the question whether the pursuer in Donoghtie !
Stevenson [1932] A.C. 562 could have recovered damages “for the diminished value of the giﬂg_‘ff
beer™—not for the cost of replacing the contaminated with pure ginger beer. Even the former basis

of assessment would seem to be ruled out by the authorities on defective goods cited in para.l8-
035 above.

2 [1983] 1 A.C. 520, 536.

219

220

22
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sonably incurred in mitigation are recoverable.?* But as this reasoning was not
- ted by the other members of the House of Lords, an alternative explanation was
aQOp in the Muirhead case, namely that the same special (or unique) factors in the
we'_ﬂr Books case, which gave rise to the duty of care there,?* also explain the as-
Jum[(;ent of damages.?s This narrow view of the Junior Books case is supported by
fj?zia in the Junior Books case itself??6; by the fact that there is no subsequ_lem
milar?’ case in which a third party has recovered damages in tort to put him into
e osition in which he would have been if the contract between two others had
bth;}l; performed (as opposed to that in which he Was_befm‘e it was broken); and by
the fact that many later decisions?? k_lave_ made it highly unhkel_y that such dam-
ages will, in a future tort case of this kind be ayvardcd toa third party. ng;the
contrary, two House of Lords decisior_ls have specifically rejected _such ciaim_s. In
each case, a lessee claimed damages.m tort for the cost of remedying defects alleg-
edly due to the negligence of a building contractor in the performance of a contract
to which the lessee was not a party. In each case, the contractor was held not liable
to the lessee in tort, even if he was neghger}t,_230 since the defects had been
discovered before they had caused any personal injury, or damage to other property
pelonging to the ivssees. To make the contractor liable for the purely economic loss
quffered by the lessee in remedying the defect would “impose upon [the conu_ra&
{or] for the bencfit of those with whom he had_ no contractual relationship the obliga-
tion of oie who warranted the quality of ! his work. Such a result woulq have been
incorisisient with the commen law doctrine of privity; and these cases reinforce the
viaw (hat tort liability in negligence to third parties has not wholly subverted
ihough it may have limited the scope of) that doctrine.

Damages in “disappointed beneficiary” cases The gene_rgl pr_inciplp that a third
party cannot recover damages in tort to put him into the position in which he would
have been if a contract between two others had been performed is, at lefist at first
sight, hard to reconcile with cases such as White v Jones,” where A had instructed

2 cf. below para.26-112.

2 Above para.18-029.

2 [1986] Q.B. 507, 523, 533-535. . . .

2 [1983] 1 A.C. 520, 533 (per Lord Fraser, who took the same narrow view of the Junior Books cuse
in The Mineral Transporrer |1986] A.C. 1, 24-25); and [1983] 1 A.C. 520, 546 (per Lord Roskill).

2 For the different treatment of the “disappointed beneficiary” and analogous cases, see below, paras

18-039—18-041.

ie. Tate & Lyvle Industries Ltd v G.L.C. [1983] 2 A.C. 509; Balsamo v Medici [1984] | W.L.R. 951;

Candlewood Navigation Corp v Mitsui O.S.K. Lines (The Mineral Transporter) [1986] A.C. ’1:

Muirhead v Industrial Tank Specialities Ltd [1986] Q.B. 507; Leigh & Sillavan Ltd v Aliukmm'z Ship-

ping Co Ltd (The Aliakmon) [1986] A.C. 785; Aswan Engineering Establishment Co v Lupdine Ltd

[1987] 1 W.L.R. 1; f. also Smith v Littlewoods Organisation Ltd [1987] A.C. 241, 280; Yuen Kun

Yeu v Att.-Gen. of Hong Kong [1988] A.C. 175; Simaan General Contracting Co v Pilkington Glass

Lid (No.2) [1988] Q.B. 758; Greater Nettingham Co-operative Society Ltd v Cementation Piling &

Foundation Ltd [1989] Q.B. 71, 84; Davies v Radcliffe [1990] 1 WL.R. 821, Parker—?Weed.::zle v

Dunbar Bank Plc [1991] Ch. 12, 24; Deloitte Haskins & Seils v National Mutual Life Nominees

[1993] A.C. 774. .

# D & F. Estates Ltd v Church Commissioners for England [1989] A.C. 177; Department of the
Environment v Thomas Bates & Son Ltd [1991] 1 A.C. 499.

' Inthe D. & F Estates case, there was no such negligence as the builders had employed competent
sub-contractors.

21 D d F case [1989] A.C. 177, 207; cf. at 211-212.

# [1995] 2 A.C. 207 (Lords Keith and Mustill dissenting), approving the result (though not the reason-
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his solicitor B to draw up a will containing bequests in favour of his daughterg
and D, but B negligently and in breach of his contract with A had done nothin 2
carry out these instructions by the time of A’s death. The House of Lords bya mag' b
ity held that B was liable in tort to C and D, and that the damages to which tf]m_
were entitled consisted of the amounts which they would have obtained under :!
will, if B had duly carried out A’s instructions.?® The case presented certain spegj -
features, namely that C had discussed A’s testamentary intentions with B, and ﬂ:a]
the letter setting out A’s wishes had been drafted by D’s husband. The ma;j ority dat
not seem to restrict the principle of liability to such special circumstances?* thoy 1?
the_y accept that there must be “boundaries to the availability of the remedy” which
f‘wnll have to be worked out ... as practical problems come before the courts” 2s 1
is, for exlample, an open question whether such a remedy would be availablé to.t
prospective beneficiary who had no previous connection with the testator Ua
knowledge of his testamentary intentions; and it has been said that the S.Ochitc.1r
would not be liable for the amount of the intended benefit where it would have beer
reas_onable for the beneficiary to have taken proceedings against the estate f()n
rcgtlﬁcation of the will and so to have obtained that benefit.26 But where thr
pnnc1ple (whatever its precise scope may turn out to be) does apply, its effect ig tg
put C into the position in which he would have been if the contract between Aand
B had been properly performed. Such cases are, however, distinguishable in severy]
respects from those which hold that building contractors are not liable to third par-
ties in respect of purely economic loss caused by defective work 2?7 In the build-
Ing cases, the third party’s complaint is that he has not received the benefit of the
contractor’s performance. In the disappointed beneficiary cases, the benefit of which
the thm?l party is deprived is not that of the solicitor’s work: the lost benefit was to
be Pl:OVIde, not by the solicitor, but by the testator; it was not to be created by the
solicitor’s work, but existed independently of it. The third party is not entitled f,
the cost of curing the defects in the solicitor’s work (e.g. to the cost of employing
another solicitor to give effect to the testator’s intention®®). On the contrary, 1 Las

ing) in Ross v Caunters [1980] Ch. 287, where B’s negligence took the form, nct of simply failing
to carry out A’s instructions, but of carrying them out ineffectively; this was also the position in
Martin v Triggs Turner Burtons [2009] EWHC 1920 (Ch), [2010] PN.2. 3, where a widow
rgcov;red damages from solicitors for negli gently carrying out her late huz=uand’s instructions to draft
his will, so that her benefits under it were less than they would have been if those instructions had
be.en_ duly carried out (at [74]). cf. Esterhuizen v Allied Dunbar Assurance Plc [1988) 2 FL.R. 668
(similar liability of company providing will making services) and (in Australia) Hiil v Van Erp (1997)
142_ A.L.R. 687, a case of actual misfeasance by the solicitor,
Or if B had committed some other breach of duty, as in Feltham v Bouskell [2013] EWHC 1952 (Ch),
[2013] W.T.L.R. 1363, where B not only delayed in carrying out his instructions in drawing up A's
will but also comumitted a further breach of duty by encouraging beneficiaries under A’s earlier will
to challenge the new will. C settled the claim of these beneficiaries and recovered the sums so paid
from B (at [_‘EG 1]-[85], |113]-[117] as damages under the reasoning of White v Jones [1995] 2 A.C.
207: see [2013] EWHC 1952 (Ch) at [56]-[59].
234 119951 2 A.C. 207, 295.

{199_5]_ 2 A.C.207,269. The alleged beneficiary’s claim clearly cannot succeed without proof of the

requisite testamentary intention in his favour: see Gibbons v Nelsons [2000] Lloyd’s Rep. PN. 603.
On the question whether it would have been reasonable for the beneficiary to take rectification
proceedings, contrast Walker v Geo. H. Medlicott & Son [1999] 1 All E.R. 685 with Horsfall v
Hayward [1999] ELR, 1182. '
Above, para.18-038. cf. also Rees v Darlington Memorial Hospital NHS Trust [2003] UKHL 52.
[2004] 1 A.C. 309 at [131].
cf. Marquess of Aberdeen and Temair v Turcan Connell [2008] CSOH 183, [2009] PN.L.R. 18,
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o held that, if the defect is discovered when cure is still possil?le, the soligitor
no duty to the beneficiary.?® There are also the points that, if any duty is to
ed on the solicitor to the disappointed beneficiary, the only realistic
f damages is the value of the lost benefit; and that no more than nominal
ould be recovered from the solicitor by the client’s estate, since it would
ave suffered no loss. The negligent solicitor would thus_ escape all substantial li-
ability if he were not held liable to the disappointed beneficiary for the Valuej of the
Jost benefit. In the building contract cases, on the other hand, the employer will usu-
ally have a substantial remedy against the defaulting builder for c_lamages, amount-
ing either t0 the cost of curing the defects in the work or to the difference between
ﬂ]z yalue of the work which was done and that which shqu]d have beer_l dene; and
quch a remedy may be available to the employer, not only in respect of his own lo_ss,
put also (in appropriate circumstances) in respect o_f lgss suffered by the third
pmy,m For these reasons, it is submitted that the building contract cases can be

distinguished from disappointed beneficiary cases such as White v Jones.

bee
OWES
be impos
measure Q
damagES C

hi

Analogous situations  The principle of the “disa_ppoi.nted beneficiary” case;sz‘*i has
peen extended tc a number of closely analogous situations. One such extension was
made in Carr=Gilynn v Frearsons®? where the solicitors” negligence took the form,
not of failing o secure the proper execution of the will, but of failing tq take gteps
10 ensure tLat property specifically bequeathed to the beneficiary remained within
fhe <lie1l’s estate after her death.?® Loss was thus suffered by the estate but the
soviciiors were nevertheless held liable to the intended legatee since the proceeds
nf any claim by the estate would have benefited, not that legatee,‘but the person
entitled under the will to the residuary estate,2* thus defeating the intention of the
testatrix.2%5 The decision can be explained on the ground that “the estate” is

where a beneficiary under a trust, who was not a party to the contract between the settlor and the
latter’s solicitor, was said at [48] to have “no claim under the principle of White v Jones™ in respect
of expenses incurred, after discovery of the effect of the solicitor’s breach of duty in the admin.ist‘;n‘l—
tion of the trust, in curing that breach. It was the settlor who had an arguable case against the solici-
tor in respect of that loss (at [53]); and insofar as the loss had been incurred by the beneficiary, the
settlor had an arguable case for recovery of such loss “on behalf of” the beneficiary (at [54]); cf.
below, paras 18-054 et seq.

29 Hemmens v Wilson Browne [1995] Ch. 223. But a claim by a person in a position analogous to that
of a disappointed beneficiary may be available where the consequences of the adviser’s negligence
do not become apparent for many years after the transaction in question: Richards v Hughes [2004]
EWCA Civ 266, [2004] PN.L.R. 35.

H0 Below, paras 18-055 et seq.

#1 Above, para.18-039.

“2 [1999] Ch. 326. _

% The testatrix was joint owner of the property in question and the solicitors had negligently failed to
advise her to sever the joint tenancy, so that on her death her share passed to the other co-owner by
right of survivorship.

2 For the right of an executrix to recover damages for the benefit of a residuary legatee in respect of
loss to the estate caused by the negligence of a solicitor engaged by the executrix to administer the
estate, see Chappell v Somers & Blake [2003] EWHC 1644 (Ch), [2004] Ch. 19, below, para.18-
049.

¥ of. Corbett v Bond Pearce [20011 EWCA Civ 531, [2001] 3 All E.R. 769, where residuary gift in
favour of a disappointed beneficiary was held invalid in legal proceedings the costs of which were
paid out of the testatrix’s estate. The solicitors whose negligence was the cause of the invalidity of
that gift then settled the disappointed beneficiary’s claim for the full value of the residuary estate,
undiminished by those costs. It was held that the solicitors were not liable to the estate for such costs
since to hold them so liable would (1) make them liable twice over the same loss; and (2) result in
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restitution claim which C may have against A is more closely analogous to Casey
in which restitution is granted in respect of benefits conferred und
contracts which fail to come into existence 2%

ed later in this chapter.?s But the objection to allowing the promisee

describ _ ving e
er anticipateq a bfajm payment to himself loses most of its force where the promisor would
oc

judi i i ather than the third party (so
: ejudiced by having to pay the promisee ra ‘
3 fac;tsbqf;g; ;ayment gave him a good discharge). In such a case, the contract may,

long - e third party or as the promisee shall
4. CoNTRACTS FOR THE BENERIT OF THIRD ParTiEs its true construction, be one to pay the thllrd party o ‘li the promisee
oo 286 o that it would not be inconsistent with 11§ telrmf. o allo p »
£ direct,™ S for himself. The promisee is a fortiori so entitled where the
(a) Effects of a Contract for the Benefit of a Third Party to claim payment for

i i 287 P

act is one to pay him (the promisee) as nominee for the third\party : wrut:h a

Congact is not one for the benefit of a third party®® in the sense of one purporting
n i . . . =
f(? give that party a right against the promisor.

18-045 General Although a contract for the benefit of a third party generally doeg not,
at common law, entitle the third party to enforce rights arising under it, the CONfract
remains nevertheless binding between promisor and promisee. The fact that the

. -omi i im damages 18-049
contract was made for the benefit of a third party does, however, give rise to specig] Damages in respect of promisee’s l‘[?if Theﬁ;’}: ;Z?ﬁl;: 1t%h£eizrm i fa\,f)ur
problems so far as the promisee’s remedies against the promisor are concerne, where he has suffered loss as alresult 0 .lce,g}?m najority of the House of Lords®®
Actual performance of the contract may also lead to disputes between promisee ang of the third party. But in Beswick v Beswick the lgﬁid bg suffered by the promisee,
third party. These points are discussed below: the first in paras 18-046—18-073: the evidently thought that no such loss had befn or ]:\:v e ngle’s (i.c., the promisee’s)
second in paras 18-074—18-078. and that accordingly the damages recover able by be u » nc;ninal St

estate for breach of the nephew’s promise Wou]d e merely . .
(i) Promisee’s Remedies hﬁve been the case because, as Lord Upjohn said, the promisee:

y - , ; «,. died yithout any assets save and except the agreement which he hoped would keep
18-046 Specific performance The promisee (or those acting for his estate) may seek e, his widow for their lives, 2
specific performance of the contract. If, as in Beswick v Beswick, such an order g 2y s
is obtained, the third party will in fact receive the benefit contracted for. But the
scope of the remedy of specific performance is limited in various ways; these limita-
tions, and their applicability to cases involving third parties, will be discussed in
Ch.27 below.28! In the following paragraphs we shall therefore consider what other
remedies may be available to the promisee if the contract is broken,

It ~2enis possible to deduce from this statement tl_;lat damages might' have b'eekﬁ
};cjian;ial if the promisee had had other assets—elthc_ir because the widow crlrglgllg
?::eﬁ have had a claim against those assets if the promise werc]a noilperi;gmz : gcr)

b i is es 1d in fact, even if not legally obliged to
cause the promisee or his estate wou e leg )
: Eg have mad[;, some other, wholly voluntary, provision for the WldOW: The 105?-'8111{
}e;ed by the promisee would be the cost of making such an alternative prov;&.m 2
and there is some authority for the view that damages fﬁr Ereach (.)f.conit;a\(’:v hﬁ&g
> loss even though the provision
recovered to compensate for such d _
2gluntary 292 A fortiori the promisee can recover substantial damages where he is

18-047 Restitution The promisee might claim restitution of the consideration provided
by him on the ground that the promisor would be unjustly enriched if he retainag
that consideration while failing or refusing to perform his promise in favonr ! the
third party. But the promisor’s part performance of the promise in favour ¢ the thigd
party could defeat this remedy,?? and it might also be unjust to restrici the promisee
(or his estate) to it: for example, return of premiums could be a quite inadequate

Beswick [1968] A.C. 58 at 88, 101 (dealing with the remedy of damages: see below, para.18-049).

: e ; : it 211 Q.B. 147 below, para.18-086.
remedy where a policy of life insurance had been taken out for the trnefit of a third B8 See Cleaver v Mutual Reserve Fund Life ASSOC*“”"_’"f [129 []20081 2 Lioyd’s Rep. 319 at 331; below,
party and had matured.2s3 3 Tradigrain SA v King Diamond Shipping SA (The Spiros C)

para.18-075. )
; . . . W ciddu [1999] 2 Lloyd's Rep. 401 at 407.
18-048 Claim for the agreed sum The promisee might sue for payment to himself of the e liadu 170 d’s Rep. 401 at 407. ;

- : : G & oiddn190] 2 Lloyd s Bep ial: [1968] A.C. 58 at 88. It was not entirely
agreed sum. It may be objected that to allow such a claim would force the promi- W Lord Pearce thought that damages would be substantial: o ——————
sor to do something which he had never contracted to do, viz to pay the promisee clear whether he had in mind an achm} flrfr gizzfigea or one for the ag

. % - “ s . i g 5 1
when he contracted to pay the third party; and one view therefore is that the 587 0 SGPa‘ﬁfgtbtal‘:(‘)‘;?;a‘ﬁc‘?scfpgg d)a Seesfyrher para 18084, below
promisee cannot sue for the agreed sum,? save in the exceptional circumstances S HUIPRIAC. S8

29

e.g. under (at that time) the Inheritance (Family Provision) Act 1938, now Inheritance (Provision

for Family and Dependants) Act 1975. 2 v )
42 .":;mimIh‘yCommis.l:i(merS v 8.5, Amerika [1917] A.C. 38, 61, where the actual decision was that pay

S . ec d; on this point, see
2% Above, paras 2-222, 2-219; below, paras 29-070 and 20-07. ments voluntarily made to the victim of an alleged tﬂri ;;;ﬂ “g‘ gzg“zﬁgg w bt io caisal
0 [1968] A.C. 58; above, para.18-022, also Esso Petrolewm Co Ltd v Hall Russell & Co Lid [ ! d. = For the possibility of recover-
' Below, paras 27-066—27-070, i etwvecn fhr yulaotay paymentand the dlgfondasts wmn[g oor1 IIfz)rieﬁtg vol]ljniérily conferred on,
#2 As there would be no “total failure of consideration”; and as “rescission” for breach could prob- ing, as damages for breach of contract, VOh‘m;&Try f ;):,nin_l;(m Ltd [1932] A.C. 452, where a bank
ably not be allowed unless the third party was willing to restore any performance received. third parties see also Banco de Portugal v h'alf i wﬁs not legally liable to make: below, para.26-
8 e.g. where the person on whose death the policy moneys were payable had died after only a relatively recovered damages‘ in respect of payments w ‘Cd 18-060—18-068 below of Linden Gardens Trust
small number of premiums, amounting to much less than the sum payable on that death by the promi- U90. And see the discussion in paras 18-055 an d of Alfred McAlpine Construction Ltd v
sor, had been paid by the promisee. Lid v Lenesta Sludge Disposals Ltd [1994] A.C. 85 and of Alfred
™ See Coulls v Bagot’s Executor and Trustee Co Lid [1967) ALL.R. 385 at 409-411: cf, Beswick v Panatown Lid [2001] 1 A.C. 518.
[1442] [1443]
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qnder alegal obligation to make a payment to the third party and where this obj

tion Wo.uld have been discharged if the promisor had paid the third party in a -
ance with the contract. Where loss is suffered by the promisee substantialcgord_
4ges can, moreover, be recovered by the promisee even thoug:h the promi .
legally bound to pay those damages over to a third party. Thus where loss of 1 v

was _suffered by the estate of a deceased person as a result of the negli ;n el
solicitors retained by that person’s executrix to administer the estate. the eé;(;l =
recovered substantial damages in respect of that loss in her represe;ltative o)
ity as owner of the deceased’s estate.?3 It made no difference that she Wcapac\
entitled beneficially to the estate and was therefore oblj ged, as executrix, t ﬂ;not
over the damages to the residuary legatee under the decease’d’s will. U

Eis

Whose loss? The question whether any loss had been suffer i
arose in Glory W(fflflh Shipping Co Pte Ltd v Flame SA 2 Wheree;! ct;)lflttgecf I§E:)$ -
A an_d B would, if the contract had been duly performed by B, have resulted in ?;'ﬂ
znakmg payments to A, who, because A had become insolvent and wished ;
protect 1ts monetary assets™* from its creditors, directed B to make those 3
ments to two companies (C1 and C2) which “were not acting as agents of [A]pa i
so would not have held the [moneys] on behalf of [A]”.2% In breach of Lhe.comand
be_tween A and B, B failed to make the stipulated payments; and Teare J. held tr}?m
this breach had caused a loss to A of (as was found by the arbitrators) rﬁore th :
USD 3 million.?” The reason for this conclusion was that, but for B’s breach aj\]

would have been “entitled to receive the 5 iSpos
e [payments] ... and to dispose of [them] 2%

“... deprived [A] of the right to receive and dispos
: spose of [the payments]. Just as it
not matter to the assessment of loss if [A] had intended to give the [payments] awa;, 3:3;2

it had received [them)], so it matters not that [A] had i i
ments should be (made to C1 and C2].72%» L Bt provioualy dectied wiange P

The question whether the loss had been suffered by the promisee or by a third nart
arose in De Jongh Weill v Mean Fiddler Holdings®® where the claimant Haﬁbecg
engaged by the defendant company as a financial consultant. He was t¢, be ;emuner-
gted partly by a specified fee but also on the terms that “warrants to oﬁ*chasg shares
in the [defendant] company will be granted to a company repr»"scn'iﬁg my famil
interests™ 3% It was clear from the antecedent negotiations ﬂﬁ& tnev graut)(/)f thesz

25 Chappell v Somers & Blake [2003] EWHC 1644
2 . (Ch), [2004] Ch. 19.
222: Etﬂ[lg]] %YHC 293 (Comm), [2016] 1 Lloyd’s Rep. 571.
At [6]. There was no appeal against the arbitrator’s decision that this “turpi ", bei
- incidental”, did not give rise to the “defence of illegality™: at [8]. " arpie”, belngl
: 5 [2016_] EWHC 293 (Comm) at [12].
7 [2016] EWHC 293 (Comm) at [18], [25].
222 [2016] EWHC 293 (Comm) at [25].
[i{l‘i F]P‘_NHC 293 (Comm) at [25]. Teare J. reached this conclusion “without enthusiasm® because
g s “dishonest concealment apd turpitude™ [2016] EWHC 293 (Comm) at [28] but (no doubt
“ecall.lse there was no appeal against the arbitrator’s finding of turpitude, see abbve) these matters
“cou d not afffzct_ the court’s consideration of the question of law raised by this appeal”. For the
- Egl["}r(r)%lazll?r%ot this question, see [2016] EWEHC 293 (Comm) at [3] - ;
3 .R_ D = . B by . .
EWCA IbE 8{ ) 331 (Jul), QBD, July 22, 2005; for earlier proceedings in this case, see [2003]
L [2005] Al E.R. (D) 331 (Jul), at [2], [25].
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warrants was 0 be the claimant’s principal remuneration® and that:

« it was he who was to benefit in reality and the idea of a nominated company was just
the way he was o be paid.”3

uce Coles Q.C., after referring® to part of the discussion of the promisee’s
remedies in 2 previous edition of this book,? held that the loss resulting from the
defendant’s failure to issue the warrants to the nominated company had been suf-
fered by the claimant himself and that damages in respect of it were therefore
recoverable under the principle stated in para.18-049 above.

Judge Br

pamages in respect of third party’s loss: general rule The starting point of the
discussion in paras 18-051—18-069 below is the general rule that, in an action for
damages, the claimant cannot recover more than the amount required to compensate
him for his loss,* so that the a promisee cannot, in general, recover damages for
breach of a contract made for the benefit of a third party®®” in respect of loss suf-
fered, not by the promisee himself, but by that third party.’® This general rule, was,
indeed, denied by Lord Denning M.R. in Jackson v Horizon Holidays Ltd,** where
the defendants.iiad contracted with the claimant to provide holiday accommoda-
tion for the claumant, his wife and their two three-year-old children; and it was as-
sumed that the wife and children were not parties to the contract.’'® The accom-
modativn fell seriously short of the standard required by the contract, and the
i mant recovered damages including £500 for “mental distress”™.?"! Lord Den-
vz, said that this sum would have been excessive compensation for the claimant’s
own distress.312 He nevertheless upheld the award on the ground that the claimant
had made a contract for the benefit both of himself and of his wife and children?'?;

a [2005] AllER. (D) 331 (Jul) at [30].

38 [2005] All E.R. (D) 331 (Jul) at [30].

4 [2005] AlLE.R. (D) 331 (Jul) at [26).

5 i e, 29th edn, paras 18-044—18-049.

16 Below, para.26-047; cf. White v Jones [1995] 2 A.C. 207 (above, para.18-039), where the damages

recoverable by the estate of the other contracting party would have been no more than nominal.

A fortiori, a promisee cannot recover damages in respect of loss suffered by a third party other than

ane for whose benefit the contract was made. Thus if A agrees to buy goods from B which B intends

to acquire from C, and A repudiates the contract so that B does not in turn buy the goods from C,

then B cannot recover damages in respect of any loss suffered by C: And so to Bed Lid v Dixon,

Transcript November 21, 2000 at 4649, 54 (Ch. D.). Similarly, it has been said that B could not

recover damages in respect of loss sulfered by B’s intended supplier C in a case falling within an

exception to the general rule stated in the present paragraph: Smithkline Beecham Plc v Apotex Lid

[2006] EWCA Civ 658, [2007] Ch. 71 at [94], where the main reason for actual decision was that

there was 1o contract between A and B (at [86], [88]). Of course if B had conrracted to acquire the

goods from C and was in consequence of A’s repudiation liable in damages to C, then B could recover
the amount for which he was so liable from A as damages in respect of his (B’s) own loss.

8 Albacruz (Cargo Owners) v Albazero (Owners) (The Albazero) [1977] A.C. 774, 846; Linden
Gardens Trust Ltd v Lenesta Sludge Disposals Lid [1994] 1 A.C. 85, and see below, para.13-060;
Weir [1977] C.L.J. 24. See also Ramco (UK) Ltd v International Insurance Co of Hanover [2004]
EWCA Civ 675, [2004] 2 All ER. (Comm) 866 at [32]; the actual decision (that an insurance policy
did not cover a third party’s loss) turned on the wording of the policy.

1 [1975] 1 W.L.R. 1468; Yates (1975) 30 M.L.R. 202.

. Contrast Daly v General Steam Navigation Co Lid (The Dragon) [1979] 1 Lloyd’s Rep. 257, 262;
affirmed [1980] 2 Lloyd’s Rep. 415, above, para.18-014.

197511 W.L.R. 1468 at 1472.

2 [1975] 1 W.L.R. 1468 at 1474.

312 [1975] 1 W.L.R. 1468. cf. McCall v Abelesz [1976] Q.B. 585, 594.
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and that he could recover damages in respect of their loss as well as in respect gf
his own. But the authorities cited in support of this conclusion seem to contradieg,
rather than to favour, it.** Moreover, in Beswick v Beswick®s a majority of the
House of Lords said that the promisee’s estate could have recovered no more thyy
nominal damages as it had suffered no loss.?!¢ This is scarcely consistent with the
view that the promisee under a contract for the benefit of a third party is, ag a
general rule, entitled to damages in respect of the third party’s loss. James L.J. j
Jackson’s case seems to have regarded the £500 as compensation for the claimants
own distress.?'” No doubt this was increased by his witnessing the distress suf.
fered by his wife and children; and if the promisee himself suffers loss he shoulg
not be prevented from recovering for it in full merely because the contract was jy
part one for the benefit of third parties, who also suffered loss.3'8

Lord Denning’s approach to the question of damages in Jackson s case was disap-
proved by the House of Lords in Woodar Investment Development Lid v Wimpey
Construction Co Ltd?'?; though the actual decision in Jackson’s case was sup-
ported on the ground that the damages there were awarded in respect of the
claimant’s own loss*2; or alternatively on the ground that cases such as the boogk-
ing of family holidays or ordering meals in restaurants®! might “call for specia|
treatment” *2? In the Woodar case itself, a contract for the sale of land provided that
on completion the purchaser should pay £850,000 to the vendor and also £150,000
to a third party. The vendor claimed damages on the footing that the purchaser had
wrongfully repudiated the contract and the actual decision was that there had beep
no such repudiation,® so that the issue of damages did not arise. But the question,
what damages would have been recoverable in the Woodar case if there had been
a wrongful repudiation, was described as “one of great doubt and difficulty™s

314 Lord Denning M.R. relied on a dictum of Lush L.I. in Lioyes v Harper (1880) 16 Ch. D. 290, 331,
said to have been quoted by Lord Pearce in Beswick v Beswick “with considerable approval”: | 1275]
1 WL.R. 1468 at 1473. In fact, Lord Pearce said that the dictum “cannot be acceptad wihout
qualification and regardless of the context”: [1968] A.C. 58, 88; cf. at 101: he agreed v/ith the view
expressed in Coulls v Bagot's Executor & Trustee Co Ltd [1967] ALR. 385, 411, tvai Lush L1s
dictum must be conlfined to cases in which the contract creates a (rust in favow of the third party:
below, paras 18-080—18-088. Lioyd's v Harper, above, was treated as a cas= of trust by Fry J. at
first instance, and by James and Cotton L.JJ in the Court of Appeal. Cas=s ~f wust fall within the
exceptions stated in para.18-054, below to the general rule that in an action Yor damages the claim-
ant can recover damages only in respect of his own loss.

[1968] A.C. 58.

316 Above, para.18-049.

37 197511 W.L.R. 1468 at 1474.

8. cf. Radford v de Froberville [1977] 1 WL.R. 1262 (damages for failure to perform a contract to build
a wall not reduced merely because the promisee had entered into the contract not only for his own
benefit, but also for that of his tenants).

[1980] 1 W.L.R. 277.

[1980] 1 W.I.R. 277 at 283, 293, 297. Where a contract is made with a company and the breach
causes loss to its subsidiary, damages can be recovered by the company since the value of its hold-
ing in the subsidiary will be reduced in consequence of the loss: George Fischer (Great Britain) Lid
v Multi Construction Ltd [1995] 1 B.C.L.C. 260.

2 of. Lockett v A.M. Charles Ltd [1938] 4 All ER. 170, where agency reasoning was used in sucha
situation.,

[1980] 1 W.L.R. 277, 283. cf. Calabar Properiies Ltd v Stitcher [1984] 1 W.L.R. 287, 290 where it
was not disputed that a tenant’s damages for her landlord’s breach of his covenant to repair should
include compensation for ill-health suffered by her husband.

323 Below, para.24-018.

324 [1980] 1 W.L.R. 277 at 284.
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resumably it would turn on such factors as Whether the vendor was under a legal
gbligation O €Nsure that the third party received the payment, or whether, on the
urchaser’s failure to make the payment, the \_Jendor ha_d actually made it, or
procufed it to be made, from other resources available to him.
Criticism of the general rule The assumption underlying Woodar Investment
Development Ltd v Wimpey Construction UKlerm thus seems to be that damages
for breach of a contract for the benefit of a third party cannot, as a general rule, be
recovered by the promisee in respect qf a loss suffered on‘ly by the”t}zurd party. At
the same time, this position was described as ‘_‘most unsatisfactory”’®® and said to
be in need of reconsideration, either by the Ieglsiat_ure or by thfe House of Lords in
its judicial capacity.®7 It is unsatisfactory l?eca_use it can give rise to What has been
called a “legal black hole™? that is, to a situation in \_Vhich the promisor has com-
mitted a plain breach which has caused loss to the th]r_d party whom the contract-
ing parties intended to benefit*® but none to the promisee, -and in which no (_)ther
remedy*® (than damages in respect of the_ t_h]-l'd party’s loss) is ayallablc against the
promisor. The general rule was again criticised in Forster v Silvermere Golf and
Equestrian Centre 33! where the claimant transferrqd land to the defendant w_ho
undertook to biild a house on it and to allow the claimant and her chﬂdr‘en to live
in it rent free for life. It was held that the claimant could recover damages in respect
(1) of her own loss but not (2) in respect of any rights of occupation which her
childrer muight have enjoyed after her death. Dillon J. descnbec_i the second of [pese
covicrisions as “a blot on our law and most unjust”. It is submitted (on thelbasm of
tue explanation of Beswick v Beswick® given above)* that any expenses incurred
by the claimant in making alternative provision for the accpmmodatlon of her
children after her death could have been recovered as forming part of her own
loss.3* On the other hand, it is unlikely that the claimant could have Sfacured the
intended benefit for her children by seeking specific performance, for it doe; not
seemn that the defendant’s obligation to build was defined with sufficient precision
to enable the court to enforce it specifically.?%

Damages in respect of third party’s loss: exceptions in general Judicial aware-
ness of the unsatisfactory results which can flow from the general rule stated in
para.18-051 above and reaffirmed in the Woodar case®¢ has led the courts to cre-
ate a number of exceptions to that rule. For example substantial damages for breaqh
of contract can be recovered by a trustee even though the loss is suffered by his

35 [1980] 1 W.L.R. 277, above, para.18-032.

6 [1980] 1 W.L.R. 277 at 291; cf. 297-298; 300-301.

31 cf. above, para.18-022. Yy )

8 Darlington B.C. Wiltshier (Northern) Ltd [1995] 1 W.L.R. 68 at 79; for the origins of this metaphor,
see Alfred McAlpine Construction Ltd v Panatown Lid [2001] 1 A.C.518 at 529.

2 See above, para.18-051 at n.306 for this requirement.

e.g., by way of specific performance, as in Beswick v Beswick [1968] A.C. 58.

1 (1981) 125 S.1. 397.

2 [1968] A.C. 58.

3 Above, para.18-049. _

B Such a result could also, on the facts of the case, follow from the reasoning in para.18-056, below.

5 Below, para.27-044.

8 Woodar Investment Development Ltd v Wimpey Construction UK Lid [1980] 1 W.L.R. 277, see
above, paras 18-032 and 18-053.
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cestui que trust®’; by an agent even though the loss is suffered by his undisclogeg
principal®; by a local authority even though the loss is suffered by its inhabj.
ants*®; and by a shipper of goods for breach of his contract of carriage with the
shipowner in respect of the loss of the goods, even though that loss is suffered by
a person to whom the shipper has sold the goods and to whom the risk and property
in them has passed but who has not himself acquired any rights under the contrg
of carriage against the ship-owner®?: it will be convenient to refer to this last s
as “the Albazero exception”, after the leading modern case in which it jg
recognised.! In all these exceptional cases, a person recovers substantial dam.
ages for breach of contract, even though the breach caused loss, not to him, but only

337 See, for example, below para.18-085. cf. Pan Atlantic Insurance Co Lid v Pine Top Insurance Oy
Ltd [1988] 2 Lloyd’s Rep. 505; below para.18-133; Shell UK Lid v Total UK Ltd [2010] EWCA Ciy
180, [2011] 1 Q.B. 86 (above, para.18-036) at [141], [144] can be explained on the ground eithgy
that the beneficial owner could itself sue (joining the legal owner to the action) for the loss it had
suffered, or on the ground that “if formality is necessary ... [the legal owners] can recover the amoup
which [the beneficial owner (B)] has lost, but will hold the sums so recovered as trustees for” B (gt
[144]). According to Rolls Royce Power Engineering Ple v Ricardo Consulting Engineers Ltd [2053]
EWHC 2871 (TCC), [2004] 2 All E.R. (Comm) 129 a contracting party cannot recover damages iy
respect of the third party’s loss where the other contracting party did not, when the contract was
made, know or have reason to know that the former party was contracting as trustee.

338 See Siu Yin Kwan v Eastern Insurance Co Lid [1994] 2 A.C. 199, 207.

339 St Albans C.C. v International Computers Lid [1996] 4 Al ER. 481.

340 Dunlop v Lambert (1839) 6 Cl. & E 600, 626, 627 (as to which see Alfred McAlpine Construction

Lid v Panatown Ltd [2001] 1 A.C. 518 at 523 et seq.). cf. Obestain Inc. v National Mineral Develop-
ment Corp Lid (The Sanix Ace) |1987] 1 Lloyd’s Rep. 465. See also Pegasus Management Hold-
ings SCA v Ernst & Young [2008] EWHC 2720 (Ch), [2009] PN.L.R. 11 at [30] and Fehn Schif-
fahrts GmbH & Co KG v Romani SPA [2018] EWHC 1606 (Comm). The reasoning in The Sanix
Axe was followed in Titan Europe 2006-3 Plc v Colliers International UK Ple [2015] EWCA Civ
1083, [2016] 1 Al ER. (Comm) 999 at [30] to enable an owner of property to recover damages in
tort in respect of negligent valuation of property (in this case, choses in action) by virtue of hig 0 v =
ship of that property, even though that owner was not a party to the contract with the valvsr, Wibay
Maschinenfabric Hartman SA v Mackinnon Mackenzie & Co (The Chanda) [1989] 2 Licyd s Rep.
494 (overruled on another point in Daewoo Heavy Industries Ltd v Klipriver Shinpiig Lid (The
Kapitan Petko Voivoda) [2003] EWCA Civ 451, [2003] 1 All E.R. (Comm) &1). The rule was
recognised by the House of Lords in Albacruz (Cargo Owners) v Albazero (Ovmer.) (The Albazern)
[1977] A.C. 774, but held inapplicable as the buyer had acquired his own routractual rights againsi
the shipowner under Bills of Lading Act 1855 5.1 (now repealed and rep!aced by Carriage of Goods
by Sea Act 1992); Weir [1977] C.L.J. 24; The Albazero was distinguished in Titan Europe 2006-3
Plcv Colliers International UK Ple [2015] EWCA Civ 1083, [2016] 1 AllE.R. (Comm) 999 at [32]
on the ground that the loss in the latter case had been suffered by an owner in respect of property
which he had retained while the claimant in the former case had, at the relevant time, parted with
the property in question. In Rolls Royce Power Engineering Ple v Ricardo Consulting Engineers Lid
[2003] EWHC 2871 (TCC) the rule in Punfop v Lambert (above) was said at [124] to apply only
if, at the time of the contract, it was “in the actial contemplation of the parties that an identified third
party or a third party who was a member of an identified class might suffer damage in the event of
a breach of the contract.” In the case of goods carried under a transferable bill of lading, this require-
ment will generally be satisfied since the transfer of such a bill must be within the carrier’s
contemplation. For discussion of another aspect of Dunlop v Lambert, above, see Scottish &
Newcastle International Ltd v Othon Ghalanos Lid [2008] UKHL 11, [2008] 1 Lloyd’s Rep. 462 at
[12], [39]-[40]. In the case of contracts to which the Carriage of Goods by Sea Act 1992 applies, 4
special statutory exception is created by s.2(4) of the Act to the general rule that a person can recoyer
damages only in respect of his own loss; for a full discussion of this subsection, see Carver on Bills
of Lading, 3rd edn (2011), paras 5-077—5-088. For the possible effects of arts 57 and 58 of the Rot-
terdam Rules (above, para.18-036) on s.2 of the 1992 Act, see below, para.18-117. These Rules
contain no provision resembling s.2(4) of the 1992 Act.

M The Albazero [19771 A.C. 774.
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{0 a third party.>* A similar possibility is recognised il? the law of tort w]:ich, like
the law of contract, starts with the principle thz_u the claimant can recover “no more
and no less than he has lost”.*3 But where a third party voluntarily renders services
. caring for a claimant who has suffered personal injury as a result of a tort, the
::rllai,mam can recover damages from the wrongdoer in respect of the value qf those
services; and the “central objective” of such an award has been described as
“compensating the voluntary carer,”* for wholm _such damag_es mu§t be held on
grust by the claimant.® In substance, though_ not in form, the claimant in suc;h acase
recovers damages in respect of the loss which has been sufferec_l b_y the th{rd party
in (for example) giving up his or her job so as to look after the injured claimant.

Further exceptions: building contracts The list of exc_epltilons stated in_para.lS—
054 above should not be regarded as closed and the possibility of extending them
or of creating further exceptions is illustrated by a line of bul_ldmg contract cases
peginning with Linden Gardens Trust v Lenesta Sludge Du.‘posals Ltd 3 The
speeches in that case raise the further question (also discussed in a pqmber of later
cases¥) how far the process of extending the development there _1mt1ated can be
taken in the direction of allowing the promisee to recover damages in respect of the
third party’s Jess merely because the contract which has belen_ broken was one for
the benefit of a-nird party. In the Linden Gardens case, a building contract between
parties desciioed in it as employer and contractor provided for work to be done by
the conttactor by way of developing a site owned by the employer as shops, of-
fieos arid flats. The site (but not the benefit of the contract) was later transferred by
tne employer to a third party, and it was assumed**® for the purpose U_f the proceed-
ings that the third party had suffered financial loss as a result of having to r.eme‘dy
breaches of the building contract committed after the transfer. In an action for
breach of the building contract brought by the employer, the contractor argued that
no lass had been suffered by the employer as he was no longer owner of the land

2 Bxceptions to the general rule that a contracting party cannot recover damages in respect of loss suf-

fered, not by himself, but by a third parly (above, para.18-051) are further discussed by the Supreme

Court in Swyrson Ltd v Lowick Rose LLP [2017] UKSC 32, [2017] 2 W.L.R. 1161. Lord Neuberger

in that case described some of these exceptions (in particular those discussed in paras 18-052—1 8-

069 above) as “anomalous” (a word that perhaps carries a note of disapproval); and it is interesting

{0 note that neither he nor any other member of the Supreme Court in that case made any reference

to the judicial criticism of the general rule discussed in para.18-033 above, perhaps because these

criticisms were not drawn to the attention of the Supreme Court in the Swynson case.

Hunt v Severs [1994] 2 A.C. 350, 357.

4 Hunt v Severs [1994] 2 A.C. 350, at 363.

W Hughes v Lloyd [2007] EWHC 3133 (Ch), [2008] W.T.L.R. 473; and see below, para.18-078. No
such damages can be recovered where the voluntary carer is the tortfeasor: Hunt v Severs [1994] 2
A.C. 350; below para.18-078,

6 [1994] 1 A.C. 85. The discussion in paras 18-055—18-064 below is directly concerned only with
the extension of the reasoning of the “Albazero exception™ (above, para.18-054) to building contract
cases, but the view that these cases have extended this exception to “contracts generally” (Swynson
Lid v Lowick Rose Lid [2017] UKSC 32, [2017] 2 W.L.R. 1161 per Lord Sumption at [15], and see
below para.18-057 line 24) does not mean that the exception necessarily applies to all contracts
whatsoever: it is, for example, still an open guestion whether the reasoning of the Albazero excep-
tion would apply to a contract by which A promised B to pay a sum of money to C, as in the Wgudm‘
case [1980] 1 W.L.R. 277 (above, para.18-052). For the scope of the Albazere exception in bill-of-
lading contracts, see also Carver on Bills of Lading, 4th edn (2017), para,5-070.

" Below, paras 18-058—18-069.

¥ The case is reported on a preliminary issue of law, so that the alleged facts had not been proved.
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