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[1-020]

Equity History

A The History of Equity in England Before ‘Fusion’

Introduction L

Equity describe
-l described but not defined. It is the body of law developed by the Cogrt oéf
o b%,n;fand before 1873. Its justification was that it corrected, supplemented an

i Il . . n . d
Chancel(’i\/ ];n ommon law. It softened and modified many of the injustices in common law, an
ec . ) : r .
ameng ed [emedies where at law they were either inadequate or non-existent
i I
provide

" e
s o lties in recounting equity’s history
.010] Difficulties in | -
iy over the centuries would be impossible: space does not perr;ntl it tthﬁ
iti i : sti
- ds are not available, the great bulk of the early petitions in Cham,eqﬁ. eu;ffl i
basm[j[e'cgrd and its growth progressed in a haphazard ad hoc manner, nevet travelling y
dhed: ) . . ne
o clc:urse or developing any clear doctrinal basis. As one writer put it:
B i i int, then another was
i ity a fre thing. First one point,
accidents of history made equity a fragmentary g :
d &;e deidui»lfift1 at no time was it the theory or the fact that equity would supplement the law at all
eveloped,

consequently it has not been passible to erect a ge‘ne}"al theory
reduced to a more or less disguised enunciation of the

To describe its growth

places where it was unsatisfactory;
of equity. In thelast resort, we are always
historical kends of equity jurisdiction.

The wediaeval period
"1.015] * The office of Lord Chancellor |
o i z fi iod of equity, the mediaeval
“rme noints, however, might be briefly noted.? In the first perio th ,dCh g
af‘g:gdpit wa,s at its most incoherent. It centred around dtlheK per:s,mg3 of t §1 ‘(L':)}r) 5 r?g’s sl
Folar, iti i He was the head of the King’s Council; ‘the
i e was the head o g
England. His position was unique. ead e o i
ini -clesiastical patronage; the c

ime minister’;’ the source of enormous ec g
pr}lgi by 1306 had become a great department of state; the keepeqf of tﬁlét%fztf O&athm,-
'V;transcendent multifarious and indefinable office’;* and the possessor o a mu {El umions her
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heads of power. Two aspects of his power deserve particular note: the receipt of pe

the issuing of writs.

[1-020] The receipt of petitions .
i i iti ¢ (4
One aspect of the Chancellor’s power was that, in h1tsh pcfgmor.l az\ head.lof t}tz gﬁi?;.i’and
i itions essed to the King, the King-in-Council, or 2
received all manner of petitions addresse : 2 kil
ies — it became the practice to address p .
radually — over a process of centuries — i ! ©
Ehe ng or to the Council, but to the Chancellor or the (éhdaniery.ﬁ-lel lwastlt?e un%r:la;(t)ir:ms
: i i i etitions.
ion i ; | ve, digest and deal with all p i
the Crown whose function it became to recei , pet } o
of these petitions have been translated and published.” There seems no limit to their variety.

i i hs, London, 1948, p 635.
© History of Common Law, 4th ed, Bgtterwurt L 4 »
; ;\r/lgrz Eé?;iﬁ;\?ve L?r,r:z::mencs c}wf the subject can be found in W S Hold§w0§t11[, Is—%ctslo;rly r}f izg]lslsf; !I;;;Eé
: Tth ed Mithuen London, 1972, Vol 1, pp 395-476; D M Kef‘lv, A?q Htst(égg? dEtf] oariom \sﬁtings
I wrisdiction of the Contt of Chancery, Cambridge University Press, (.arpbndge, .1 ; ,fag tl' ‘:h VE uir;r‘ e
of Professors Ames, Baldwin and Hazeltine. Seef aElsolGhB Eﬁ\ddr!:l?,l 9"1{1;; %ﬁg ]c_]] : ?g ish Eq
‘ : s, ‘The Continuity of Englis uity Ly 550. .
3 }l'ﬁlzcgnl;tR%f ?’jla?:e]i?ti:rﬁ;gn of Edward 11 in English History, Manchester University Press, Manchester,
1-3.
4, "lfghledféggréiion is Bentham’s, cited by ] L Parkes, History of the Court of Chancery, Longman, Rees, Orme,
G , London, 1828, p 437. ‘
g;i“;r;?t?:?ula;i?%ef;?é);es in Cﬁancefy 1364-1471, Selden Society, LOF\‘d()td'l: [%Egﬁ, \efgll:elrol.) ]%Z;l;]:}g)ﬁ
(numerically much smaller) Fine Rolls of Henry ITl are only now being pubﬁbgeB. : aq%uffoll; o
and B Harrland, Calendar of the Fine Rolls of the Reign of Henry III, Boyde rewer, S ’

wn
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[1-020] Equity: Doctrines and Remedies

They petition that a common law writ of a recognisable type may issue;® that a remedy be found
for some grievance described therein;’ that a trust be enforced;® that a stranger be restrained
from interfering with an executor’s possessory rights;® that a parson’s tenure of his church be
not interfered with;' that a mortgage be discharged;" and much else besides. The petitions
addressed to the Chancellor are not significantly different from the petitions addressed to
the Council. They all conclude with the ritual supplication ‘for God and in way of charity’,
Some make it plain that they appeal to ‘conscience’. Others make it plain that there is no,
or no sufficient, remedy at law. Sometimes the threads are drawn together; for example, one
ending ‘may it please your most gracious lordship, for the honour of God and the cause of
righteousness, to grant writs summoning the said Walter and Reginald [the persons whose
conduct is complained of ] to appear before you in the King's Chancery, which is a Court of
Conscience, there to make answer in this matter, as is demanded by reason and conscience;
otherwise the said petitioner is and shall he without remedy — which God forfend!”.”2 Each of
them prays that the person whose conduct is complained of be summoned before the Chancery,

and this in fact was done by the writ of subpoena. Once in Chancery, the person was examined
and dealt with.

[1-025] From Royal delegate to court

It will be observed that in the petition quoted above, which was proffered in about 1400,
the Chancellor is frankly acknowledged as holding a ‘court’. To begin with, nobody seemed
to imagine that the Chancellor was conducting anything of the sort. As a delegate of the
Royal fount of justice, the Chancellor simply received petitions. That to accord a reasoned
consideration to the mounting tide of petitions would be impossible without machinery became

apparent only slowly. It is not until the Statute of 1340 that one first hears a Court of Chancery
mentioned along with the older courts.”?

[1-030] The issue of writs

The ather source of the Chancellor’s jurisdiction was the issue of writs. Every writ required the
use of the Great Seal. He kept the Great Seal. Ergo, he controlled the whole process of issuing
writs. And the Chancellors were not slow to realise that the power to issue writs amourite:!
to the power to legislate. It was for this reason that the Chancellor’s wings were clipead by
parliament — first, in 1258 in the Provisions of Oxford, and secondly, in 1285 by the socond
Statute of Westminster. The effect of these provisions was ro deprive the Chancellor of the
power of issuing novel writs, to ensure that no new writs were invented save vrith statutory
sanction and to leave him with nothing but a residual power to vary slightly the {orm of writs

so that justice might be done in similar cases. But the Chancellors made gasisse of the power,
even so circumscribed.

[1-035] The Chancellor’s jurisdiction

which is of secondary importance, comprised: (a) jurisdiction over certain writs (for example,
pleas on the writ of scire facias to repeal letters patent or recognisances); this eventually
extended to issuing writs of habeas corpus; (b) cases concerning the King or a grantee of the
King (for example, petitions of right to recover property from the Crown); and () personal

6. Select Cases in Chancery 1364-1471, Selden Society, London, 1896, pll

7. Select Cases in Chancery 1364-1471, Selden Society, London, 1896, pp 123, 137,
8. Select Cases in Chancery 1364-1471, Selden Saciety, London, 1896, p 120.

9. Select Cases in Chaneery 1364-1471, Selden Society, London, 1896, pp 68, 120.
10. " Select Cases in Chancery 1364-1471, Selden Society, London, 1896, p 44.

11.  Select Cases in Chancery 1364-1471, Selden Society, London, 1896, p37.

12 Select Cases in Chancery 1364-1471, Selden Society, London, 1896, p 120.

13. I4EdIsc1cs.

by )

-045
Equity History [1-045]

c avi j I‘iSdiC[iOﬂ
ions brought by or against officers of the Court of Chancery, each court ha ng ju
acl1on:

its own officials. | ' -
ov,;;e equitable jurisdiction, which is of enormous impo.rta‘nce, comprised: E;Llil}en retgotgﬁgtig‘r;:
i d development of uses and trusts — equity’s greatest contribt 1 1 lang
B of this volume; (ii) the enforcement of contracts on principles un cnowf
i SC{()PGQ for example’ sometimes recognising contracts not upder seal., l.ogg be olie
" dtW ct was accordec,l recognition at law; (i1) interference with the rigidity of ¢ ?
o slmple Conhr:re the presence of fraud, forgery or duress would render the enforcement 10
el Casles'uirlts unconscionable; (iv) the giving of remedies unavailable at la\,‘v, for ERETEIS,
apict legﬂ . ecific performance; (v} the development in the equitable action of au.:oulr;t
R spﬂexiblre) and beneficial instrument than its common law counterpart; (vi) the
. law remedies where they theoretically existed at law, but’m practice were
giving qf C[Immon ing, for example, to local rebellion, bias and ‘the violen;e (as it was put ]{‘n
e El‘;alltailltjignst) S?;thf ’defendant; leld (vii) granting certiorari against inferior equity courts.
many pe

[1-040] Equitable relief outside Chancery S
Y i ou
il the very end of this period, there seems to have been no real dlSCOlrd betwe?nrtt }ﬁs ourt
Ufnctﬁ'lancery and the traditional courts of common f{;\f There are secxlr_era teia;gri atljl : no‘.]d =
- ; : id tent, not dispens
Ol to a considerable ex 3
i t the Ccurt of Chancery was, ' } bk
3 tizie remedies. Equitable remedies existed elsewhe}ie.(;[gley cané)e fct}tunc;] ﬁl; ntgiter ;fnd Df
Io » 5 i 16 ancery Courts o
‘ 5 the Court of the Cinque Ports,'® the 8
D i 7 C f Cornwall and Devon,'® the Court
i Durham, ' the Stannary Courts o ) ¢
e b ' 0 and 1 ts.2! In the thirteenth an
the common law courts. ‘
R Chamber," the General Eyre,™ an : . and
;J Dt\;i;{h centuriejs there are recorded instances in the courts of cor::mfon E“{dc')f rgeét:ffeigc i
- inj ions* and ific performance,’* of upholdin,
i i = ~tions* and specific pe ;
penalties and forfeitures,” of injunctions i D s M i e
delay, of accepting pleas of fraud and mistake, and o y
)

characteristically equitable.

hip of courts
[1-045] Common members .
Another factor was the mobility of the judges. On 1thra one tflandéotrl;lseufi:iagiilgg eajlil ;)es 21;
i i s or
f the Chancery Office sat in the common law cour .
E::’;bgiis about proceedings pending in them.” On the cher hand, 1:1'.\eylarf(§(e)r1t flt;qéfrt;lai ; nt;
common law judges to sit in Chancery — to the extent, indeed, that in

14. See Filton v }Iiazﬁiz}flaggfg% ;:%rin%;zé;lZEP\E]l{E\élP;’rtiﬂgwn v Tarbock (1683) 1 Vern 177; 23 ER 398;
R RO e I
1 Baeof e D f L 501 1 P 21575 505 Sl To Dot g

?;‘rlrzc\i/loalm)g((lzl‘iu;tl%g?glri)}gsg};agf fﬁi.;ell‘lzourft?to be merged inta the High Court of Justice was made as
18. ﬁtﬁaééﬂzigéﬁf, ?;tnzzyl Sﬁ%&tﬁﬁww of the Mining 1—5;111:1 ﬁgﬁi{ﬁfﬁ%@% 'Demn, David & Charles,
19. ]E\{Iegtlg:nﬁ;bg(;tognl, 937;;1(;33;1 Lge Lil&stﬁ;;;l:sssfcglueﬁ&xsig Law of Corwall and Devon, David & Charles,

159. _ _ o
20 ?;ﬁf&i?‘tﬂ{bﬁs%izgrmation of Equity’ in P Vinogradoff (ed), Essays in Legal History, Oxford University

g 291. ‘ ] ‘ 1
Al E%Si{%(efﬁ:i’ezl'g'lla,e rljiarly History of English Equity’ in P Vinogradoff (ed), Essays in Legal History, Oxfor
" University Press, Oxford, 1913, pp 261-85. _ e
22 g;l?g;?g ??5@2?1 ?Ir, Vol II, ZPFEE)’“ 3 Edward II, Selden Society, Loqdon, 190149.%01 195'%1;!5}%11[, 59
- eltine, ‘Early History of Specific Performance -
3 i{tgn[;[ca;: %:zrsfq,abeaéez Asslar?des zu Josef Kohlers 60 Geburtstag, Epke, 1Siul:tgart, 1909.
25. See, for example, YB 16 Ed IIT (RS) ii, 113, and YB 47 Ed III Mich pl 14.

7




Equity: Doctrines and Remedies

[1-045]

complained that the business of the common law courts was delayed because the judges were
called from their courts to assist in the deliberation of the Chancellor and his officials 26

[1-050] The decline of discretion at common law

However, during the course of the fourteenth century, everything changed. The courts of
common law surrendered their discretionary powers, disavowed any reliance on conscience

and opted for rigor juris. They were constantly reminded, ‘You must not allow conscience to
prevent your doing law’.

[1-055] The uniqueness of the English position

The lines became drawn: the common law courts would henceforth dispense law according to
the letter; if conscience were to be vindicated, it would have to be in Chancery.”” English law
is not, of course, unique in containing within itself the two different streams of law and equity,
Roman law had drawn a distinction between the ius civile and the ius honorarium, and another
between the ius strictum and the ius aequm. Similar distinctions can be found in many other
systems of law. But what is singular is that in English law two entirely distinct sets of courts
co-existed to develop and administer the two different streams.

The formative period
[1-060] Characteristics of the Tudor-Stuart period

The next period of equity, the formative period, covers the Tudors and the Stuares. It has
a number of distinctive characteristics. One is that the separation between law and equity,
already noted, strengthened and developed. Another, and one which resulted largely from the
first, is that a proliferation of lesser Chancery courts commenced. The Court of Requests,*
a sort of poor man's Chancery, much to the chagrin of (and despite the prohibitions issued
by) the courts of commeon law, flourished hugely; and the Court of Star Chamber?® can really
be considered a criminal outcrop of Chancery. Neither court survived this petiod. A third
characteristic is the laicization of Chancery during this period. All Chancellors formerly were
ecclesiastics, or at least not lawyers trained in the common law; if ecclesiastics, they would hawe
known something of the canon law and something of the civil law, but common law they kaew,
if at all, only by accident. Henry VIII made a change in 1529 by appointing Sir Thomas More
his Chancellor. From that time onwards the Lord Chancellor sometimes was, and sonietimes
was not, a lawyer; by the end of the period he was invariably a lawyer and but ra=sly was he an
ecclesiastic.’® Fourthly, during this period equitable doctrines really emerged a- svei: Chancery

lawyers consciously began examining the doctrinal basis on which the Chancellors dispensed
their remedies.
-

[1-065] The Earl of Oxford’s case

One factor which more than any contributed to equity lawyers examining the foundation of
their doctrines was the mounting dispute between the courts of common law and the Chancery.

26. RP iii, 474; 2 Hen VI No 95.

27, Although at the Reformation a new concept of ‘conscience’ emetged, it was no longer, as before, conscience
according to the laws of God, bur conscience according to the laws of England: see T A O Endicott,
‘The Conscience of The King; Christopher St German and Thomas More and the Development of English
Equity’ (1989) 47 Uni of Toronto Law Faculty Rev 549.

28.  On which, see A F Pollard, ‘“The Growth of the Court of Requests’ (1941) 56 English Historical Revieaw 300,
D R Klinck, Conscience, Equity and the Court of Chancery in Early Modern England, Farnham, Ashgate, 2010;
F T Roughley, ‘The Development of the Conscience in Equity’, in ] T Gleeson, ] A Watson, R C A Higeins
and E Peden (eds), Historical Foundations of Australian Law, Federation Press, Sydney, Vol I, 2013, Ch 6.

29. On which, see A F Pollard, ‘Council, Star Chamber and Privy Council under the Tudors. II. The Star
Chamber’ (1922) 37 English Historical Review 516.

30. Mary Tudor’s appointments were an exception to the general trend in this as in other respects. Her
Chancellors were Gardiner (1553-55) and Heath (1556-58), both ecclesiastics.
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Equity History [1-070]

w courts saw that their supremacy was at stakel. Theglo?ined tha;lt én{ Court
ermeddling’ with freehold titles should be prohibited; bl.l’ Edwi;‘ f)<e evir;
he extent of considering that for a court of equity to decree specific performance c})1
e bvert the common law by depriving the defendant of his electum either
o Sfu lf‘i/fhis romise’,”? a theme famously advanced by Holmes and dignified
e Of‘ ‘t:ffiiient brgach’ cer’lturies later.?* Most particularly, the common law‘courts
b dOCUHLe Oe uity courts granting injunctions restraining a plaintiff from executing on
i t.O_t ?blcé 'ufigment obtained at law.* This led to the celebrated confrontation o,f
e unconacé‘ffe as ]Lord Chief Justice, and Lord Ellesmere as Chancellor in the Earl of Oxford’s
o E:l Waé h Ode;:ision of James I in favour of Lord Ellesmere. The Court of Chancery asserted
A o rant an injunction against a plaintiff at law from proceeding to execute upon
% ].unSdlcmt)r'L;t(;jictment in his favour. Lord Ellesmere thought, and ]amles I held him correi:t,
'at}])if%ﬁirtll a judgment is obtained by oppression, wr;mf anc_l a F;d Icczinsr?:r?[cei)im; (ih;‘récila?é
i i ny error or defect in the judg s
. fril;i(rziti)fartfesgclrl:y'z.lsl?ﬁglzzgti?reZu?table doctrines remained available to prevent the
;?;rcl;ilscientious exercise of a plaintiff’s rights at law. N
Two other features of the court’s jurisdiction in this perio‘dbshould be n{))ted.h Ee is Eh:j
th of the irjenction, and the other is the court’s recognition of tmfﬁts y upholding
gﬁl‘?;lc use nof withstanding its apparent abolition by the Statute of Uses.

The common la
of Chancery ‘int

The reriod of systemisation from 1660 to 1873
r1.070] * The development of equitable doctrine

Tre third period, from the Tudors and Stuarts down to 1873, shows the systemisation of e%gi%
i‘lf{fs was mainh; due to a series of great Lord Chancellors: Lord Nottingham (16{73— )l, )
Lord Hardwicke (1736-56), Lord Thurlow (1778-83 and 1783-92), and (most hgfnou.ssé
Lgrd Eldon (1801-06 and 1807-27) being the most prominerkllt among theﬂ;a. lgunlngil is p:fr;?t};
iti ] i istics.” Equity henc
i eloped positive rules and shed its ex tempore characteris |
flglclilgi?lirples}) jusf as the common law had rules. The whims of thz Lord C,hancellor.v\ieri Elc;
fokey i id: ‘This has long been a controversial p
longer sufficient. As Lord Nottingham once sai I ‘ i
i i fore it is not fit to look too far backwa
and was never fully settled until by time e There ‘ : ‘ : L
i i iplyi its’2* It was during this period that, for example,
or to give occasion for multiplying suits”.” 2 g, the
i i f trusts; developed the modem rule ag
h llors began a systematic classification o rusts; dex " '
Ce aztclitii:s- ou%lined the doctrine of specific restitution; mvelnted the.equltalble doc]trmes
gol\:'iming c’ontributiun between co-sureties; invented the doctrine that, in equity, covenants

ydley (1614) Cro Jac 335; 79 ER 286. ‘
g% gﬁ?ﬁa”ﬁ? ngﬂ‘(niﬂg 4(r)] 611-7(7)J‘i Rolle 368; 81 ER 540; and see ] H Baker, The Commqn Lai\g;gi; ggu‘;\ ;1:3
. Chanciry: 1616° (1969) 4 Ir Jur 368; C M Gray, ‘The Boundaries of the Equitable Function (
N .
33 Iéi}il_zl.t; 10)2Tl1’easu1'er of NSW (2004) 218 CLR 530; 211 ALR 159 at [128]-{129]; Tabcorp Holdings Ltd
v Bowen Investments Pry Ltd (2()09(} 1236 C%ZP:{Z%‘Zﬂ A&L]R“];;;I[Tllz}l i
inch (1598) Third Instit 124. This was the ’ , 1! ‘
%g Eg?g‘;ﬂ'f?’g%npt’e?q‘? 2(1 ER 3;85, gnd see D Ibbetson, “The Earl O(f) (?xfgrc;‘ sé %as% (lil 521 Elirlr\l/‘[;;h;li B;;[}li
- itche ds), L,andmmk Cases in Equity, Hart Publishing, Oxford, 012. On Lot i  see
?ni\f;;iiﬁgr(lct; )L A Knafla, Law and Politics in Jacobean England, 1Caml:mdge Um\reézs;tv Press, Cambridge,
1977; ] H Baker, ‘The Commen Lawyets and the Chancel:y: 1616’ (1969) 451?“{\1{1‘1’63 e e
36. NG Jones, ‘Tyrrell's Case (1557) and the Use upon a Use’ (1993) 14 JLH 75; : ]Ones,h e Ve opns
Use Revisi’ted’ (2002) 33 Cambrian L Rev 67; N G Jones, ‘Wills, Trusts and Trusting from the Statut:
ingham’ (2010) 31 JLH 273. . -
37. ﬁelgrilﬁizt:ig};&ghgnceﬂ)or of Stuart times; but in spirit he belongs to the post-Stuart period. He is best
sidered as the first modern Lord Chancellor. e
38. COOITE:L(;% :‘;’ ;l-rlch;fisérffion Zg[:lit;rsce C Croft, ‘Lord Hardwicke’s Use of Precedent in Equity’ (1989) 5 Aust
Bar Rew 29.
39, Thornborough v Baker (1675) 3 Swans 628; 36 ER 1000.
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[1-070] Equity: Doctrines and Remedies

could run with the land when they did not at law; and, in general, succeeded in making equity
what in fact it is today.

[1-075] The growth of equitable jurisdiction

At the close of this third period, the equitable jurisdiction of the Court of Chancery, now much
enlarged, included the following:*

(a) Jurisdiction connected with forms of property recognised in equity: this included trusts and
powers; the doctrines of the matried woman’s separate estate; restraint on anticipation and
equity in a settlement; the whole law of meortgages, including tacking, marshalling,
consolidation and particularly the doctrine of the equity of redemption; equitable
mortgages, including the notion of a charge by deposit of title deeds; the vendor’s lien;
equitable waste; and the doctrines governing the priorities of estates and interests.

Jurisdiction over contracts: here equity developed the remedies of injunction and specific
performance.

(b

o

(c) Jurisdiction over torts: here equity developed the injunction.

(d) Jurisdiction over deceased estates: here equity developed such doctrines as satisfaction,
performance, ademption and hotchpot.

(e) Jurisdiction to relieve against the rigidity of the law: under this head fell relief against
penalties, forfeiture, fraud, undue influence, accident and mistake.

(f) Jurisdiction to assist the efficacious administration of legal procedures: this included
account, set-off, interrogatories and discovery.

(¢) The guardianship of infants, and all matters appertaining thereto.

(h) The management of the property (but not the person) of lunarics, by delegation from the
Crown.

[1-080] The Chancellor’s common law and statutory jurisdictions

The above list, which is far from exhaustive, deals only with the Chancellor’s equitakle
jurisdiction. In addition, as has been seen, he had his common law jurisdiction — wkic:
always remained virtually unaltered from whar it had been in 1500. And in addition to thar, he
exercised a statutory jurisdiction. From the earliest times statutes vested in the Lord Chancellor
special jurisdictions to deal with all manner of things, including settling tithes to be paid in
London after the Great Fire,!! arbitration,” Jews,* friendly societies,” improperly litigating
in Rome instead of England,® robberies committed anywhere upon alien friendi* and much
else. These are now of historical interest only. But, between 1600 and 1905, three heads of
jurisdiction of particular interest were conferred on the Chancery judges: bankruptcy,?
companies® and lunacy® (conferring jurisdiction to deal with the person and not only the

40. The list is an expanded version of that to be found in W S Holdsworth, History of English Law, 7th ed,
Merhuen, London, 1972, Vol 1, p 466.

41. 22& 23 Carllc 12, 15.

42. 9& 10 Will [1l ¢ 15, 2.

43. 1 Annest 1 c30.

44. 33 Geolll c 54.

45. 27EdNst1c1;38Ed Il e 1.

46. 31 HenVic4.

47. InEngland see 4 Anne c 17: 4 Anne ¢ 22;5Geo 11 ¢ 30; 5 & 6 Vict ¢ 122; 46 & 47 Vict ¢ 52; 50 & 51 Vict
€ 66; 53 & 54 Vict ¢ 7154 & 5 Geo V ¢ 59,

48.  In England see Companies Act 1862 (25 & 26 Vict c 89) s 81.

49. In England see Lunacy Act 1890, replaced by the Mental Health Act 2007 (UK); Mental Health
Act 2007 (NSW); Mental Hygiene Act 2000 (QId); Mental Health Act 2009 (SA); Mental Health Act
2013 (Tas); Mental Health Acr 2014 (Vic); Mental Health Act 1996 (WA). See C Srebbings, ‘Protecting
the Property of the Mentally I11: the Judicial Solution in Nineteenth Century Lunacy Law’ [2012] CLJ 384.
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Equity History

¢ lunatics). The first has been hived off to become an independent jurisdiction; the
erty oI 1u -

> ain within the grasp of the courts of equity.

latter tWO Tem;

lementary character of equity
.085] The supp | . . y
. deavouring to summarise the growth of the equitable jurisdiction, or:ie is alwais 1ilirw iE
» Zntealrflaitland’s dictum that equity is a gloss on the common law; and, to see equity
0

: 50
bac return to his statement:’

ive, one must |
- Lt not to think of common law and equity as of two rival systems. Equity was nolt a
ik et stem, at every point it presupposed the existence of common law. Common aw
ey tern. 1 mean this: that if the legislature had passed a short Act saying
ol Se_lf'S‘lffl;len; Sﬁzhed’. we might have got on fairly well; in some respects our l-faw wngld
;Equnges;f;fb;gug un]‘ust, ﬂbsufd, but still the great elementary r}'ights, Elhefright [&OS lgrr:;;ﬁg
i i one’ the rights of ownership and of posses
e Y s r'm'me’ e been enforced. On the other hand, had
ok b'eeln dec?':itily %ﬁﬁi Bi:\i 10 Ef;z;ty‘zgﬁi}?:g , this decree if obeyed would have meant
i}rl::u]:}is ?\t tlzfetry [’}o int equity presupposed the existence of common law.

Equitable jurisdiction N
[1-090] Thi divisions of the equitable jurisdiction v .
’ s ity Juri ence

Enpland, terore the Judicature Act of 1873, largely asa result of Story’s Eqmt};{{uffgi thr‘,:e
hill bnf i H°’s of equity were ordinarily classified as — oramore ac%xliately, ltor‘tur(., Zdiction e
X ¢ i and auxiliary jurisdictions. The exclusive juris

< the exclusive, concurrent and auxiliary j he 5ive :
hffﬂ_iil Ec\nmprise: matters (for example, the enforcement of trusts) in which a court of equity
soia to

alone had jurisdiction to grant relief.

jurisdiction
[1-095] Concwrrent juris | ;
i i i 8 5 ity an
The so-called concurrent jurisdiction comprised matters in “ghmh.l)ot}i}the g;zt:‘rttla;l c;f :cgitécrvee L
jurisdiction. Thus, a court of equity when
courts of common law had juris n. Th oty whangrantings fecosal
t}fcif’u: performance was said to be exercising its concurrent ]urlsdlctlorﬁ equltb‘){iljoclirmﬂ
:g decree specific performance, law to award damagesl.1 {bn lthls resplict the eql.:;e}E jur‘lqdictim{
T S 1
issi ificati hip and account all belong to the concur
of rescission, rectification, partners ] accoun . o
i i aid, i ent jurisdiction there was pow :
metimes, it was said, in the concurr : el grant
S)(()actly the; same remedy on exactly the same set of facts — but it fmf n\ot easy t;)cggm i
any example of this: the recovery of money paid under a rmstakefo dai,l\:, sogme 2 Suggésted
account or contribution, and possibly some actions for damages for fraud have be

as examples.”

[1-100] Awuxiliary jurisdiction | .
i i ined

The so-called auxiliary jurisdiction comprised matlte}'s hm \;hlch a cour\t’eorl;zgttjlx;yorerelgfe;g; \?dy

jurisdiction i le parties claiming legal rights the more con

jurisdiction in order to enable p el g e s e b

i i i is included not only
to establish those rights in a court of common aw. : s ! cour
of equity granted relief to prevent irreparable injury pending a decision at law (for example,

0. FW Mailand, Equiy, 2nd ed, Cambridge University Press, Cambridge, 1936, pe 1 e & Co, Boston,
5 ] Story, Commentaries on Equity Jurisprudence, 13th ed, M M Bigelow {ed), l1 e :lexclusive
1886 F; 82 (“The subject here naturally divides itself into three great heads —t ée F:torflrc(:) o Eo,nblanque: e
and ;-_he auxiliary or supplementary jurisdiction’). Stgry probably borrowed i o of the auilieny
D E C Yale, ‘A Trichotomy of Equity’ (1985) 6 J Leg Hist 193. See also, on the olsersatlon t(h Amendment’
urisdiction. P Devlin ‘Jury Trial of Complex Cases: English Practice ar the Tu.'ne’of t gz)e;%leS e
{1980) 80 Col L Res 43; & A Bame, Uses of English Legal History in America’ (1982) A
52. How this theory worked in the case of interlocutory injunctions has bf?:gximl; danfa ges for fraud,
‘The Standard for Preliminary Injunctions’ (1978) 91 Harv L Rev 525 a;{5561 t- 5734. Tee st
see Demetrios v Gikas Dry Cleaning Industries Pey Led (1991) 22 NS}WLBS_B_ and [12,625]_
v Wardley Australia Lid (1991) 30 FCR 245 at 269-70; 102 ALR 213 at =
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[1.100] Equity: Doctrines and Remedies

quia timet injunctions) or to prevent a multiplicity of suits once a legal right had been decided
(for example, bills of interpleader), but also where relief was granted in order to facilitate

proceedings already pending at law (for example, bills for discovery, hills for the perpetuation
of testimony and bills for examination de bene esse).

[1-105] Inutility of the distinctions as a whole

Several points should be noted about the distinctions. First, the nature of some rights was
in dispure, being said by some to belong to the auxiliary, and by others to the concurrent,
jurisdiction (for example, suits for cancellation and delivery up). Secondly, some righs fitted
into no category (for example, the right to declaratory relief). Thirdly, some rights changed
their classification from time to time (for example, discovery ceased to exist as part of the
auxiliary jurisdiction when it was permitted at law). Fourthly, some remedies straddled all
three classifications (for example, injunctions to restrain breaches of trust were in the exclusive
jurisdiction, injunctions to restrain breaches of contract were in the concurrent jurisdiction
and common injunctions to restrain execution upon an inequitable judgment obtained at law
were in the auxiliary jurisdiction). Fifthly, the classification resulted in some illogical concepts
(for example, the classification in the auxiliary jurisdiction of the common injunction, the
purpose of which was to frustrate, not to assist, the common law). Finally, the classification
lacked both doctrinal validity and practical utility. There seems no point in endeavouring to

distinguish the concurrent from the auxiliary jurisdiction. It was prokably for these reasons that
Maitland virtually ignored Story’s trifurcation.

[1-110] Utility of the distinction between the exclusive jurisdiction and the jurisdiction
in aid of legal rights

The distinction which is of greatest continuing importance is the distinction between the
exclusive jurisdiction, on the one hand, and jurisdiction in aid of legal rights, on the other hand,

B The History of Equity in Australia Before ‘Fusion’

The origin and growth of equity in New South Wales
[1-115] The 1787 letters patent

The establishment of a superior court in New South Wales, and the investing of that = et with
equitable jurisdiction, has a confusing history.*’ By a document then referred to as'a “Charter
of Justice’, on 2 April 1787 letrers patent issued which purported to create couts\of civil and
criminal jurisdiction in New South Wales under the presidency of a Judge-Advinate and other
officers. A second set of letters patent on 4 February 1814 purported to ¢'tablish new courts
— a ‘Supreme Court’ and a ‘Governor’s Cowt’; these letters patent were also at the time
referred to as a ‘Charter of Justice’. Serious doubts were entertained as to the validity of both
these sets of letters patent, since they lacked statutory authorisation; and these doubts led
to the enactment of 4 Geo IV ¢ 96 (1823), authorising the establishment by ‘Charters or
Letters Patent under the Great Seal’ of a Supreme Court of New South Wales. This Act is
sometimes referred to as the New South Wales Act 1823, although it has no formal short
title. It was expressed to operate until the end of the parliamentary session after 1 July 1827
but it was continued without amendment by 7 & 8 Geo IV ¢ 73 (1827) to the end of the
session after 31 December 1829. Little is known about the equitable jurisdiction of the court
under the first Charter of Justice. The position, however, seems to be that it did exercise that

53. See E Campbell, ‘The Royal Prerogative to Create Colonial Courts’ (1964) 4 Syd L Rew 343; ] M Bennett,
A History of the Supreme Court of New South Wales, Law Book Co, Sydney, 1974, Ch 5. For the somewhar
different experience of Canada, see E Brown, ‘Equitable Jurisdiction and the Court of

Canada' (1983) 21 Osgoode Hall 1] 275. And for the United Stares of America,
America’ [1922-23] 1 CLJ 21.

Chancery in Upper
see | H Beale, ‘Equity in
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Equity History [1-125]

_Tiction, even though it probably did not have it.** An attempt was made hg the c‘o'urrj
lsgll.CEO;ll ,pursuanr to the second Charter of Justice to assuréle equlta}aled Ju‘rtlfl 1ct10§éra§ﬁe
E i i swhat shadowy) could have been justified, either un
diction (in practice, somewhat shadowy) cot y _ ke e

i : the fact that New South Wale

f the Charter or according to the doctrmcﬁt at the fac : |

ds:e given custody of the Great Seal of the (_,olony.unphcdly invested them with
diction analogous to that of the Lord Chancellor in England.

jur
establishie
such a juris
express wor
(Governors we
eql_li[ﬂbie juris

[1-120] The 1823 Charter of Justice

At to the authority conferred by the 1823 Act 4 Qeol IV ¢ 96, le}tlt.eﬁ tpatlfnﬁacéztsi
}l’glrglcatober 1823 issued, to take effect from their promulgat;o(ré }1113 Sydnfe%z, v: icl ;13 ngwadayg
: 2 ‘Charter of Justice’, « g
. These letters patent were also referred to as a : o9
l}z ol 1‘%"2;}(3 Charter of ]uqlzice’ whenever used refers to the 1823 1ett(c:1r2_plzltent. lE] e;tiﬁis};fi
o 5 de it a court of record.” It provided th:
rt of New South Wales and made it a co "y ;
oo i ice™ should keep the seal of the court,” that the first
. sist of a Chief Justice™ who should keep s ! o
E}O}Z{rtfs}lzgics%?;llsld Obe Sir Francis Forbes,® and that there should bfeRvarloéh ﬁt@)fl‘fzcers 't:)fl rtllzg
b i as d a Keeper of Records.” It containe
i i a Prothonotary, a Master and a P )
E o Regl’ifra}'r con lesiastical jurisdiction with regard to wills and
visions conferring on it the same ecclesias j tion s an
}engd?;goas would be exercised in the diocese of London.® But it did not vest andy kequletincj
‘mt‘esgictic;n in.ii.e court. By s 18, the court was empowered to appo(llnt gﬁlarcglans ar11t Efgpﬂvy
i et i dl ics. By ss 19-22, a limited right of appeal to
ersons and estares of infants and lunatics. By , alimired . ‘
gle ptéffz: qs{ r;anted from decisions of the Court of Appeals, a ]udqul body wbﬁse ex1.steic:r lls
N “dby the Charter but not defined therein. But in these provisions the C aréer 11 C\X/ : y
HSE;ITH Abyack tos 15 of the 1823 Act, which pravides that the Governor of New Sout ‘ a; }i:
S -nlkl‘ac% as‘ a Court of Appeals from the Supreme Court ;)f Nev;l Soult}; Vgies.l [E_;IZO; Xéit;gi Be
C. i i IV ¢ 83, neither s 15 of the
f Appeals was abolished in 1828, by 9 Geo X of t : 3
ccodr?:;etq(;engzl provisions of the Charter of Justice are of any moment. (,uziously, no alternative
pro;iiSiDﬂ was made before 1850 for any appeal from the Supreme Court.

The Supreme Court of New South Wales so constituted was invested Whl'thh e(?mm:cl,i
isi sti loes
jurisdiction, not because of any of the provisions of the Cl;jrrgr og\]/ust;ée (wVilctized tﬁ-u i
: jurisdicti S Iie; 2
!, .
i i diction) but because s 9 o eo IV c9 p
mention the court’s equitable juris ‘ Je S providalsuat my
: hen constituted by letters patent un
Supreme Court of New South Wales w ncc precnunieg oL Bt o
i & i inister justice, and to do, exercise and p !
have ‘power and authority to adminis : e
i he due execution of such equitable jur c
matters and things necessary for t ch e o e
i itai lawfully may within England’.%* By :
High Chancellor of Great Britain can or ! . b s
¢ 9g6 provision was made for the augmentation of the judges of tglle court from one to y
Commission under the Sign Manual. This was done soen enough.

[1-125] The Australian Courts Act 1828

i i > IV ¢ 73 continued 4 Geo [V
B ber 1829, until which day the Act 7 & 8 Geo . #ilen
]jgf;‘;fl; ?olrgeiﬁ?h‘:perial Legislature repealed the latter Act and re-enacted its provisions in a

54. See M L Smith, ‘The Early Years of Equity in the Supreme Court of New South Wales’ (1998) 72 ALJ 799
ar 800.
55. Section 1.
56. Section 2.
57. Section 3.
58. Section 7.
59. Section 9.
2(]) g?iilsr\;;hlli;l(dgﬂ) 5 Moo PC 178 ar 192-3; 13 ER 459 at 464. See alLs:o Otger~i§ECg§r1011 of‘lf ];Tlo;:;?;bi
. 18150 reprinted in A Oliver, Collection of the Statutes of Practical Utdlity, Colonial and Imperial,
New 1South Wales, Government Printer, Sydney, 1879, Vol 2, p 1840. o A
62. Why this sectior: of the 1823 Act was not echoed in the Charter of ]'usnce lshrfmﬁ en ire Yl ;
; ncxrsecti;}n (s 10 conferring ecclesiastical jurisdiction on the court) is so faithfully echoed.
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[1-125]

Equity: Doctrines and Remedies

nomenclature, and it made provision for
the new court’s attributes, which resembled those already conferred on the existing court by

4 Geo IV ¢ 83 and the Charter of Justice. No new letters patent were ever issued under the
Act: but s 2 of the Act continued the existing court until the new |

— an event which was never to occur — providing that everything done by the existing coue
should have the same validity as it would have if done expressly by virtue of the Act. Thus, in
a conspicuously tortuous way, it had the effect of slightly extending the existing jurisdiction
of the Supreme Court of New South Wales. In looking to the growth of the Supreme Court's
equitable jurisdiction, the only provision of the 1828 Act to note is s 11 which provides
not only (as did s 9 of the 1823 predecessor) that the Supreme Court be invested with the
Chancellor’s equitable jurisdiction, but also that it be empowered to do, exercise and perform
‘all such acts, matters and things as can or may be done by the said Lord High Chancellor
within the realm of England, in the exercise of the common law jurisdiction to him belonging’

iders what it means. The 1828 Act, 9Geo IV ¢ 83, was

the parliamentary session after 31 December 1836. But it
y on five separate occasions.

Finally, by the Australian Constitutio
Constitution of the New South Wal

was repealed, and the residue — wh
an unlimited rime.55

was continued annuall

n Act 1842, so much of the 1828 Act as related to the
es legislature — which was the greater part of the Act —
ich dealt principally with the court — was continued for

[1-130] Other legislation between 1828 and 1841

Two of the Acts continuing the Australian Courts Act — that is, 2 & 3 Viet ¢ 70 (1839) and
3 & 4 Vict ¢ 62 (1840) — contained provisions other than those extending the operation
of the 1828 Act. The 1839 Act provided that the Jocal legislature was empowered to pass
measures providing for the administration of justice, and the 1840 Act provided thar it was
empowered to make laws (subject to the Gove

colony generally. One thing which the 1828 Act had done was to institute a local Legisly,
Council with limited legislative powers; and from that date onwards, particularly wheti'given
the impetus of the Imperial Legislation of 1839 and 1840, the New South Wales lezizlature —
as differently constituted from time to time — initiated a whole series of Acts affecting the
Supreme Court’s equitable jurisdiction. By 5 Wm IV No 8 (1834) (NSW).. thewnrovisions of
the Imperial Act 2 Geo IV and I Wm IV c36 enlarging the equity cout’s puwers of dealing
with contempts were adopted into New South'Wales. By 6 Wm IV No 12 (1835) (NSW), the
Supreme Court was empowered to do anything which any Imperial Act in force in the colony
on I March 1829 authorised or permitted to be done by the courts ar Westminster. More
important than either was the Administration of Justice Act 1840 (NSW/).% [¢ provided for the
appointment of two more judges, bringing the total number of Supreme Court judges to five;&

63. By the Short Titles Act 1896.
64. 5 & 6 Vict ¢ 76,

65. There is an account of the operation of me Court in the early years in
C H Currey, Sir Francis Forbes, Angus and Robertson, Sydney, 1968, pp 105-9. See also A C Castles, An
Australian Legal History, Law Book Co, Sydney, 1982, PP 192-5; ] M Bennett, Sir Alfred Stephen, Federation
Press, Sydney, 2009, pp 116-17.

66. 4 Vier No 22,

67. Section 1.

the equity jurisdiction of the Supre
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wWere! o e issi i i muCh
d l'le court to examine witnesses de be?le £55¢ 0T 0N COMINISSIOn; aIld (] (l
em])() i

ise besides.® But, most importantly, it provided by s 20:
else B

i i ominate and
G th Wales for the time being to nom ina
Ed awful for the Governor of New Sou v : : L ot
That'l[ ﬁ?an bfil;: to time either the Chief Justice or if he :ah.al}l1 declgle s:ia_slt\a:r;eagfpt }111; g
i isne Judges to sit and hear and determine without the as : .

: L L i ing i : me Court
thgn 2o D'ft}?;f ffu tl;lem]allgcauses and matters at any tung depenimg in [dj‘fcigédosrucﬁl;er 2 Cout
L ing on to be heard and decided at Sydney and every :

- 5 caled from
iy o coru o inted shall in all such cause or matter (unless appea
: i the Judge so appointed sha e o : e o
ChlEf]usucee(r):tj;einagtergprovidecl) be as valid effectual and bmf(lllllxix%j to ail intents and purp
5 [fh eugl‘lelgcree or order had been pronounced and made by the ourt.
as if s

i ' f the court.
ity judge to the other two judges o ‘
i rovided for an appeal from the equity ju . e i
ey Zil plo‘;lrttin banco had heard and disposed of equity matters; from r;)ow g?tett-]nm L
P{EVIOUSI'}(’:': enczijﬁlcf 1970, the equitable jurisdiction of the court was always to be v
reme Cou 1970,
sS;epcially designated judge of the court.

[1-135] Legislation between 1841 and 1850

iderable importance in the
i e there was passed an Act of consi port .
i ollowing 1y[;rlrt, rl 831} )thelc:)urt bu?of limited importance so far as equity is ’conce.mgcl:lé
generaé PT_OQEditTfon l(E;fo]l‘fstice Act 1841.7 It provided, inter alia,dthat htl‘u:;}:{)urftl stﬁgslct)sher
minisita I ‘ o BEE Lin

l.:he_ gct‘um i Port Phillip should be exe.rusled by the re;LdlfPt i: Ogr iere’] and that otber
].U:-il;e covld deputise for the judge in equity 1ln }3hle claéz ; s ejzer\ll e e
e | i i eals.” In , by » fu :

D e law governing equity app . o
o niet((i) rg;;dingg equity appeals. The same year produced amore 1ntelzrest}11r;% frkl; iy g
\ relk\; e}rll: (;ituatién which had arisen by the primary judges from time to gin"l/ee iy
e dt‘ tion in 1unacy and infancy matters, purportedly pursuanth tc;1 t (,1 SEE 1
juris 1;,1 jurisdiction by s 20 of 4 Vict No 22. That, however, had only e
equ%mblz '}urisdiction {of which neither lunacy, which was purely statﬁtori,egmf i Vict, gt
eqUItﬂb d]elegation from the Crown, was part) in the judge. Hencel the r; ey
31'0561_5 ast exercises of this power and to enable fu;ure exercises ? 4 b St 13, 3
to V? E 1%2381)) which was passed with the express aim 9f s1mp11fym.g lf:gauproc]ecar - é C;;in Jed
Ifxo motionq’ could be preferred rather than petitions,” and — l?l'mﬂpi V‘tsl?an g il
. ed i that persons could obtain a rule nisi and injunction ratv.er o fliege il
Zglrllictf;r% The year 1849 saw two Acts whi.ch may ‘be bne‘ﬂy noiel:i;nlsm écetb Hadannls v
B Pﬂfﬁflﬁie%to IE;ZSEISLES Zf New South Wales to be served

i sses issui t of the Supr
enabled equitable processes issuing ou
outside the jurisdiction.

l i i i f Mr Justice
o SECUO? 114. things it did was invent the office of Primary ]udge in qulty. Ungl t}:; céee:]tilzy.oln 1»_{1 Jalt,l e
e 1'0 o 18?4‘? he held both the office of Chief and the offlc_e of Prm@.ry ]uj g:l‘ i }8; 16 e yeo
M ot mSt bieix: biécaus Chief Justice bur refused the position of Primary Enj__{ R Eilia g e
g ]Uﬁtl}iﬁ E ePt 7 Judgeship, and Mr Justice Dickinson cannot, ‘for he knows ?ot iere S Vo v
i . . lleidmg' "Mt Justice Dickinson himself said: ‘Shortly after cafj:nel P Lo 18
Equity Epfaﬁtifc?;x]?ng; ruevm.r used any equity before [ found myselfl ldrealdfullyii =1C1.1mtI 1\2]’, e
e : I ked them up as well as I possibly ;
Elfﬁcs szte tﬁifjcgg tSI-;Z (g?ei::élsc&vivse;iﬂ:?"}{e Early Years of Equity in the Supreme Court of New South
erry go ; y
Wales” (1998) 72 ALJ 799.
70. 5 Vict No 9.
71. Section 1.
72. Section 12,
73. Sections 13-14.
14, 2 Viet No 27. o
;g geC?OD g Ten years later, by 22 Vict No 14, the operation of s 9 was declared to have caused proceedings
. Section 9. Te: s : ]
to be dilatory and expensive, and the section was repealed.
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[1-140] Equity: Doctrines and Remedies
[1-140] Legislation between 1851 and 1900

There is silence unti
: til the years 1852 and 1853 i

er¢ , wh i : i
a}?t‘lvzty. The year 1852 saw the introduction of 16 Vict E‘}; BWImi\SS ﬁlmQSI antic legil
the dlespatch by the equity judge of infancy Vibhaggicy g
per.r?iltted procedure in equity by the summa
Jurisdiction. [t is one of the ancestors of

the fourth Schedule tc i
o : ¢ 't edule to the 7
chér also ;‘)mdm,ed a.]engthy Act” facilicating the conveyance of Eqmt?_ -
gavel?}tljrttt_;agfeesT ddeahng particulatly with cases where they were ahsf ;Otpz]lw vested in trustees
: € equity judge extensive power to make vesti —
4 esting and ¢ rs ;

1[7he Drovitons of this At s ek o kg)y rﬁo\r/l;etrgdcrb tomeet such situationg.

Vice No 7, a most elaborate starute regulating al;nost i1

. ative
itating and speed;j
and lunacy matters, and 16 Vicr No lfwlilj:?}%

d the same ve;
C year saw
every aspect of procedure | i
ol ine
fofﬁother, }ng Iedsser, wave of legislative activity occurred in 1857 e
oneys lodged with the Master in Equj i "
i : quity to be paid to the O ial Tre
Obtal}na;lon‘of the goayment of debts out of real estate,™ for rrustees tooh;;m'al Tltasury,m for o
N 1 B Iqullggance- and for the abolition of the rules nisi and injuncfp y'mt~0 T
Pn Z there followed another full-scale Trustee Act.® ton inttoduced by 12 Viet

58. Provision was made

Finally, for present purposes, there was the Equity Act 1880, which wa Il
, as eventua

by the not substantially different Equity Act 1901.% The | y replaced

atter provided that the jurisdiction of

; r , ‘ “hief Judge in Equi :
should be ‘be holden by him for the determination of all grocr;edqiglg[s% 1;I;:ruz?; tslfirflmfj Court
: , that his decrees

should be as final and binding (unless a
. as e s appealed from) as 5
fﬁi;lrtil;!iztg.sug:c%;ti;o1;1 of the court extended to the -)dpp;ﬁ‘:;igi té’lfe :it‘llldﬁj()grt, and that the
. should be read in conjunction with s 15 of th guardians of infants and
Courts Act 1900 which provided, inter alia, that wh oot
was v'est.ed in the Chief Judge in Equiry, HHV’Other jud
il‘cltejulrlsfdiction, power or authority in all respects as if he were the Chj
a ity i ; . e
Stiiemse (f:‘i:fulrfnt Uﬂ(t]}l;llt{{ iuﬂgé lay, accordmg.to the circumstances, to th;, Full C f
of the Act will‘be e : lg) 'Ourlt of Agstraha or to the Queen-in-Counci] Oth ourt o _fhe
Hime, requlated il note ' Sipam'til y in different contexts. The Act, as amer;ded fe ot
b e equitable jurisdiction of the Supreme Court of New South Wt rom time (g
preme Court Act 1970 came into operation. South Wales until 1973

[1-145] The Master in Equity

The position of the Master in Equity should h
P : e noted. : : o
ﬁ;):tlgc;r; tfﬁé é i\/[aster and a Keeper of IRecords.gé T}fif cgrilferiﬁ:te%htﬁer'ocj R
L C(mﬁ:lrt& r}i{)t a I\/gaster in Egulty. However, by 1828, withour ap Nk rocetfo 2
e el ?n : éngSEIC,tC-, work in the equitable jurisdiction and was referred to
g 10 B gd 1693, a1t.erj the then incumbent of the office, was declared e als -
Sl Adminiqtr;t' e o;;portgn}tk Wa:qtaken_to abolish the office, In 1840, by the Nmscé il
S Equi£ ((31[?-? o h]ustl}ft_ L™ provision was made for the ‘reviv:al’yof th ‘ewff' -
in Bt o (_-]31/] though tec nically no such office had previously existed). In 8 i
y appointed and thereafter the office has continued. The M I; }?2 abMHSFET
; aster has been an

patent justification,

77. 16 Vict No 19,

78. 20 Vict No 11.

79. 21 Vict No 6.

80. 21 Viet No 7.

81. 22 Vict No 14,

82. 26 Vier No 12.

83. 44 Vict No 18.

84. 1 Edw VI No 24.

85. Section 4,

86. Section 9.

87. 4Victc22522.
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Equity History [1-155]

judicial officer in the development of equity in New South Wales, handling, inter
kin inquiries, the taking of accounts, the examination of persons connected with
liquidation and any other inquiry directed by a judge to be held by the Master.™

important
alia, next-of-
companies in

The division in jurisdictions in New South Wales
(11501 Similarities between England before 1875 and New South Wales before 1972

The significant feature of the administration of equity in New South Wales prior to 1972 was
that it was administered as a body of law distinct from the common law. Supreme Court judges
sitting at law had no jurisdiction in equity, and judges sitting in equity had no jurisdiction at
law. The situation was essentially the same as in England before 1873, when one set of courts
administered equity and another set of courts administered law. There were never, it is true, in
New South Wales, two different sets of courts, but there were different modes of trials (equity
cases being heard by a judge, common law cases being heard by a judge and jury), and distinct
jurisdictions (judges in one jurisdiction having no power to try cases properly cognisable
in another jurisdiction). Therefore, for purposes here relevant, there can be no distinction
between the situation obtaining in England before 1875 when there were different courts, and
the position obtaining in New South Wales before 1972 when there were two distinct and

independent anrisdictions within the one court.

[1-155] " Dujferences between New South Wales and other colonies

A sugyestion has been made® that New South Wales legal procedure, when established by the
Citer of Justice in 1824 on a civil basis, commenced (no doubt unknowingly) with a system
. in to the Judicature System, but by later statutory separation of the equitable jurisdiction
trom the other jurisdictions of the Supreme Court of New South Wales, reverted to the rigid
separation which then characterised civil procedures in England. This appears from the Privy
Council decision in Larios v Bonany y Gurety’.®® With great respect, this is not so. That case
demonstrates that when there is both one court administering law and equity instead of a
plurality of courts, and one set of procedural rules regulating both jurisdictions, one has the
equivalent of a Judicature system. New South Wales before 1972 always had the former, but
never had the latter. The Act 4 Geo IV ¢ 96 (1823) itself, by virtue of which the Charter of
Justice issued, made it clear in s 6 that issues in a trial at law were to be determined by the
Chief Justice together with two magistrates or a jury. The equitable jurisdiction was to be
administered by the court.” Nothing comparable occurred in Gibraltar in 1873, when the
Charter of Justice applicable to that colony, as is evident from the report of Larios v Bonany
y Gurety,” provided the same mode of hearing legal and equitable claims. In that case the
Supreme Court of Gibraltar, having determined the facts of a case, refused the principal prayer
for specific performance of an agreement to lend money, but granted common law damages,
that is, not damages under Lord Cairns' Act. No such result could have occurred in New South
Wales in 1824, because the findings of fact arrived at by the court in refusing equitable relief
would not have been determined by a judge and magistrate or by a judge and jury so as to
support a verdict at law. Larios v Bonany y Gurety itself recognises that the results achieved in
that case would not have been possible in a situation where ‘like some of the Courts created by

B8. See R W Bentham and ] M Bennett, ‘The Development of the Office of Master in Equity in New South
Wales' (1961) 3 Syd L Rev 504. With effect from 2003, the Masters were renamed Associate Justices: see
Courts Legislation Amendment Act 2005 Sch 13. In November 2012, the last Associate Justice in the
Equity Division was made a judge of the Supreme Court, and no Associate Justices have been appointed
subsequently, although the power to do so has not been repealed.

89. K S Jacobs, ‘Law and Equity in New South Wales after the Supreme Court Procedure Act, 1957, Section 5’
(1963) 3 Syd L Rew 83.

90. (1873) LR 5 PC 346.

91. Section 9.

92. (1873) LR 5 PC 346 at 355-6.
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[6-005]

Equity: Doctrines and Remedies

A Introduction
Categories of assignments
[6-005] Legal and equitable assignments

‘Assignment means the immediate transfer of an existing proprietary right, vested or contingent,
from the assignor to the assignee.” This chapter relates to the equitable assignment of choggg
in action.? It does not deal with the Personal Property Securities Act 2009 (Cth). The subject

seems to bristle with difficulties. But they are less great than appears at first sight. A chose ip

action is a personal right of property which can only be claimed or enforced by action as distinet
from taking physical possession.

* A chose in action may be legal or equitable. Legal choses are
those historically enforceable in a court of common law, such as a debt, or a

or a contract of insurance, or a share in a company. Equitable choses are those historically
enforceable in a court of equity, such as a legacy in a completely or incompletely administered
estate, or a share in a trust fund, ora mortgagor’s equity of redemption, or an equitable mortgage
ar charge, or surplus proceeds of sale in the hands of a mortgagee,” or a right to relief against
forfeiture of a lease for non-payment of rent,® or a partner’s interest in partnership assets,
While at common law choses in action were generally not assignable, both common law and
equitable choses in action were assignable in equity.” And equity would restrain the assignor
from enforcing the debt against the debtor.® Statutory modes of assignment of choses in action
have now been introduced (for example, s 12 of the Conveyancing Act 1919 (NSW) and
its equivalents).” Hence the rules relating to the assignment of choses in action are divisible
into four categories. First, there are those relating to statutory assignments of legal choses.

Secondly, there are those relating to statutory assignments of equitable choses. Thirdly, there

are those relating to equitable assignments of legal choses. Fourthly, there are those relating

to equitable assignments of equitable choses. But this chapter concentrates on the third and

fourth categories. Each of them concerns equitable assignments. An equicable assignment is the

immediate transfer of an equitable interest in property from assignor (‘obligor’ or ‘creditor’) to

assignee by virtue of a voluntary inter vivos act by the assignor leaving the ‘debror’ or ‘obligee’
liable to the assignee. It is to be distinguished from an agreement to assign (which is not an
immediate transfer, but a promise to make a transfer in future, and requires consideration,

It is also to be distinguished from a declaration of trust.'® And it is to be distinguished fron, o
revocable mandate. !

bill of exchange 4

—

Norman v Federal Cmyr of Taxation (1963) 109 CLR 9 at 26; [1964] ALR 131 at 146 per Windeyer J.

2. See G Tolhurst, The Assignment of Contractual Rights, Hart Publishing, Oxford, 2006; M Smith and
N Leslie, The Law of Assimment, 2nd ed, Oxford University Press, Oxford, 2013. Some of the history is

discussed in Pacific Brands Sport & Leisure Pty Lud v Underworks Pry Lid (2006) 149 ECR 395; 230 ALR 56

at [185]-[194]. See also Sprint Communications Co LP v APCC Services Inc 171 L Ed 424 ar 432-4, 4502

(2008); G Tolhurst, The Assignment of Contractual Rights, Hart Publishing, Oxford, 2006, Ch 2.

Torkington v Magee [1902] 2 KB 427 at 439,

For the peculiar status of hills of exchange, see M Smith and N Leslie,

Oxford University Press, Oxford, 2013, [2.75], [2.78].

Bucknell v Bucknell [1969] 2 ALl ER 998; [1969] 1 WLR 1204.

Howard v Fanshawe [1895) 2 Ch 581.

W T Barbour, “The History of Contract in Early English Equity’, in P Vinogradoff (ed), Oxford Studies in
Social and Legal History, Vol 4, Oxford University Press, Oxford, 1914, p 108; W W Cock, ‘The Alienability
of Choses in Action’ (1916) 29 Harv L Rev 816 at 821.
Jeffs v Day (1866) LR 1 QOB 372,
See |6-025]-[6-030].
0. See [6-185]. But see ] Edelman and S Elliott, “Tw
and H Jeffeoar (eds), Queensland Legal
p 280.
11.  See [6-420]-[6-425].

&

The Law of Assignment, 2nd ed,

TS

= \O OO

o Conceptions of Equitable Assignment’ in J McKenna
Yearbook 2013, Supreme Court Library Queensland, Brishane, 2014,
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i 6-010]
Assignments in Bquity [

010] Capacity to assign and effective assignment: general
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er Windeyer J.
3 Norman v Federal Cmy of Taxation {1963) 109 CLR 9 at 26;2%%6-4{1 zi‘glgR 131 at 146 per Windeyer ]
15 Deve Pey Lid v Mateffy Perl Nagy Pey Ltd (1993) 113 ALR 225 ar 233.
14, See [6-470]-[6-485].

€ T A esiie Jaw signiment, 2n¢ ed xford Universi yI €58 Oxfor = 1
MS hand N sli he of As LT ) ,O 1 58, f d, 2013 [3 08 I} 1
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; ean .
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2239 ALR 117 at [75]
'1"3 %"elf ([%?—Eli gge]t.ail Systems Pty Led v 3 Fold Resorces Pty Ltd (No 3) (2007) 158 FCR 444;

ignme d University
Finkelstein ]. See generally M Smith and N Leslie, The Law of Assignment, 2nd ed, Oxford Univ
per Finkels . g ;
Press, Oxford, 2013, [7.96]-{7.101]. _ k (2006) 67 NSWLR 569 ac [1941-{195].
i Ci m C § Pty Ltd v Zahedi-Anara 2,
%:;. R{dli Cél? Sé{;:'l (J(gz:::refqg fi’da Iﬁ;ge&ﬁm;}lﬁy LU:d v Zahedi-Anarak (2006) 67 NSWLR 569 at [222) 227
. Mid City Skin . |
i e editi f this work at [41-0701. o oS
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24. International Leasing Corp Ltd v Aiken H

68 ALR 367; 61 ALJR 65. . .
25. Ling v Commonwealth (1994) 51 FCR 88 at 93; 123 ALR 65 at 69
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[6-010] Equity: Doctrines and Remedies

at all — this principle affects the law of champerty® or, for example, the |
must await future authority.

In assessing whether a contractual chose in action has been assigned, it is wron
out each contractual promise and assess whether, in isolation, it is proprieta
Instead the correct approach is to ask the question whether the contract as
rights enforceable by action, and to treat the complete chose in action as the a
rights, privileges, powers and immunities — the sum of the jural relations un
All the party’s contractual ri ghts, being part of a chose in action, have a proprietary characge,
for the purposes of the law of assignment and are prima facie assignable, even though they gr
some of them may for a particular reason he unassignable. The reason may be statutory, [t may
be a public policy reason. It may be because the contract prohibits assignment., [¢ may he
because the identity of the obligee is material to the contractual relationship or the obligops
performance. It may be, ‘less commonly, in the case of an assignment of a part of a COmMposite
chose, the fact that the various rights are not separable in the manner attempted’ .2

gto Sepatate
Iy in Charactfgr_
a whole Creaes
ggregate of lega[
der the contrace.

B Equitable Assignment of Equitable Property

Rules for assignability of equitable property
[6-015] General rules

By ‘equitable property’ is meant any right or title, such as the right of a beneficiary under 4
trust, enforced in equity but not at common law. Property of this nature may, of course, he
assigned only in equity and not at law. It may be assigned for value or, at least in the case

» and not one by way of charge, voluntarily®
Where the whole or some part of the property is not made over absolutely to the assignee byt
is assigned merely hy way of charge as security for the payment of money or the performance
of an obligation, consideration is necessary.”® The same is true where the transact
immediate transfer of the assignor’s beneficial interest
of equitable property include the interest of a beneficiary under a trust, a mortgagor’s equity of
redemption under a legal mortgage, the interest ofan equitable mortgagee or chargee, a partner’s
interest in the partnership assets, and a legatee’s rights in an incompletely administered estate

[6-020] No formality required unless by statute

Except for writing, where that is required by s 23C of the Conveyancing Act 1915-( NSW)
(see Chapter 7) and unless s 12 of that Act requires writing and notice in certaiif cases,” no
formality is required for the assignment of equitahle property. All that is requitet: is ‘a clear
expression of an intention to make an immediate disposition’.” What is needed 1s ‘any form of
words which expressed a final and settled intention to transfer the property to the assignee’

26.  Master v Miller (1791) 4 TR 320 ar 340; 100 ER 1042 at 10523,

27. Dearle v Hall (1828) 3 Russ 1; 38 ER 475

28.  Pacific Brands Short & Leisure Pty Led v Underwriter Pty Ltd (2006) 149 FCR 395; 230 ALR 56 at [38]-[43].

29.  Kekewich vManning (1851) 1 De G M & G 176; 42 ER 519; Voyle o Hughes (1854) 2 Sm & G 18; 65 ER 283;
Norman v Federal Cmy of Taxation (1963) 109 CLR 9 at 30; [1964] ALR 131 at 149, See also Lovd Carteret
v Paschal (1733) 3 P Wins 197 ar 200-1; 24 ER 1028 at 1029; Williams v Cmr of Inland Revernye [1965]

NZLR 395 ar 399. Consideration is probably not needed for equitable assignments of legal property either:
see [6-163].

30. Re Earl of Lucan (1890) 45 Ch D 615.

31. Norman v Federgl Cmr of Taxation (1963) 109 CLR 9 at 30-1; [1964] ALR 131 at 149; Halloran v Minister
Administering National Parks and Wildlife Act 1974 (2006) 229 CLR 545; 224 ALR 79 4 [70]. For an
application of the distinction, see ] T Nominees Pry Led v Macks (2007) 97 SASR 471.

32, See [6-025]-[6-045].

33. Norman v Federal Cmy of Taxation (1963) 109 CLR. 9ar 30; [1964] ALR 131 at 14
NT Power Generation Pty Ltd v Trevor (2000) 23 WAR 487 ar 488-9,
34, Re Williams [1917] 1 Ch 1 at 8 per Warringron L]. See also Watson v The Dke of Wellington (1830) 1 Russ &

My 602 at 605; 39 ER 231 at 232; Thomas v Harris [1947] 1 All ER 444; IRC v Electric and Musical Industries

9 per Windeyer ]. See also
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Impact of s 12 of Conveyancing Act 1919 (NSW)

[6-025] Section 12: its terms
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34
aly 56] 3 All ER 280 at 28
B | AILER T ot 1SS ) z]éx%%%{ésléé{ zt\)ggﬁeizd-eﬂgs[ %|91 \]X/LR 201 at 214.
i : : IRC [1956 91-2; —
1346 at 1350; Letts v : L. -
35 E{leg é?siy%icnrs; S?ewart v Casey [1189%1}7 &Srhégﬂrfji lﬁg C%f:]r Ar(yj Bt ar 41512]‘[35([){5(73]3]1{\1[1;{]5% ;’\thﬂ 1‘;}0;
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37. Finlan v Eyton
38. See [6’432%.
39. See [6-435].
40. See [8»095]—[8’%15].
41. See [6—499]—[6-.)10].
42. See [6—023%—[6-045]. .
4. Seelehol i ishing, Oxford, 2006,
s, Hart Publishing, 4
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Equity: Doctrines and Remedies

12 Any absolute assignment by writing under the hand of the assignor (not purporting to he by way
of charge only) of any debt or other legal chose in actior , of which express notice in writing hag
been given to the debtor, trustee, or other person from whom the assignor would have been entitled
to receive or claim such debt or chose in action, shall be, and be deemed to have been effectual in
law (subject to all equities which would have been entitled to priority over the right of the assignee
if this Act had not been passed) to pass and transfer the legal right to such debt or chose in action
from the date of such notice, and all legal and other remedies for the same, and the power to give
a good discharge for the same without the concurrence of the assignor: Provided always that if the
debror, trustee, or other person liable in respect of such debt or chose in action has had notice thae
such assignment is disputed by the assignor or anyone claiming under the assignor, or of any other
opposing or conflicting claims to such deht or chose in action, the debrtor, trustee or other person
liable shall be entitled, if he or she thinks fit, to call upon the several persons making claim therery
to interplead concerning the same, or he or she may, if he or she thinks fit, pay the same into court
under and in conformity with the provisions of the Acts for the relief of trustees.

[6-030] ‘Legal chose in action’ includes ‘equitable chose in action’: the older cases

The section adopts s 25(6) of the Judicature Act 1873 (UK) (now s 136 of the Law of
Act 1925 (UK)). It has equivalents in every Australian jurisdiction,*

The function of the section is to reform procedure. Before 1873 (and to this day*?), where
equitable choses in action were assigned, assignees could bring proceedings to recover them in
their own names, that is, without joining the assignor. But before 1873, an assignee of a leggl
chose in action was obliged to join the assignor in proceedings to enforce the assignee’s rights
against the debtor — as plaintiff if the assignor agreed, as defendant if the assignor did not agree,
The assignee had to indemnify the assignor against costs.® The section represents a widening
of earlier exceptions to this cumbersome procedure: negotiable interests became assignable
under the law merchant and statute made policies of life and marine assurance assignable
The section made that unnecessary. The assignee could come to court ‘not in the name of the
assignor but in his own name as assignee’.” [t applies to the assignment of a ‘debr or other legal
chose in action’. But it contemplates that the ‘person liable in respect of such debt or chose
in action’ could be so only if the expression ‘legal chose in action’ included, for the purposes
of the section, equitable choses in action. That equitable choses were included might well be
inferred from the original context of the provisions in s 25 of the Judicature Act 1873: it might

Propery

1 Lloyd's Rep 283; Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC{2001] QB
825; [2001] 3 All ER 257 ar [74]; Austino Wentworthuille Pty Ltd v Metroland Australia 71 (2013) 93
ACSR 297; [2013] NSWSC 59 at [411-{62]. The section does not apply to assignmenss of parc only
of a larger debt, which can be made valid equitable assignments: Jones v Humphreys [1902] 1 KB 10 at
13, 14; Forster v Baker [1910] 2 KB 636 at 636-40; Rg Steel Wing Co Ltd [1921] 1 Ch 349 at 354, G &
T Earle (1925) Ltd v Hemsworth RDC (1928) 44 TLR 605; Williams v Atlantic Assurance Co Ltd [1933]
1 KB 81; Walter & Sullivan Led v J Murphy & Sons Ltd [1955] 2 QB 584; [1953] 1 All ER 843; Sandford
v D'V Building & Constructions Co Pty Ld [1963] VR 137 at 139; Deposit Protection Board v Dalia [1994]
2 AC367 at 380; [1994] 1 All ER 539 at 548, On ‘subject to all equities’, see Re Harry Simpson & Co Pey
Ltd and Companies Act 1936 [1964-5] NSWR 603 at 605. Consideration is not needed: Harding v Harding
(1886) 17 QBD 447; Re Westerton; Public Trustee v Gray [1919] 2 Ch 104; Holt v Heatherfield Trust Led
[1942] 2 KB 1 at 5. The function of the nofice requirement is to enable the debtor to know whom to
pay in future: Denny Gasquet and Metcalfe v Conklin [1913] 3 KB 177 at 180; Vian Lynn Developments Ltd
v Pelias Construction Co Lid [1969] 1 QB 607 at 613; [1968] 3 All ER 824 at 826, An assignment which
fails to satisfy s 12 in any of these respects may nonetheless be a valid equitable assignment.

46.  Civil Law (Property) Acr 2006 (ACT) s 205; Law of Property Act 2000 (NT) s 182; Property Law Act 1974
(QId) s5 199, 200; Law of Property Act 1936 (SA) s 15; Conveyancing and Law of Propercy Acr 1884 (Tas)
s 86; Property Law Act 1958 (Vic) s 134; Property Law Acr 1969 (WA) s 20.

47. See [6-515].

48.  Vandepitte v Preferred Accident Insurance Corp of New York [1933] AC 70; Barbados Trust Co Banlk of Zambia
[2007] 1 Lloyd’s Rep 495.

49. Policies of Assurance Act 1867 (UK); Policies of Marine Assurance Act 1860 (UK).

50. Re Westerton; Public Trustee v Gray [1919] 2 Ch 104 ar 133 per Sargant |. See also Marchant v Morton,
Down & Co [1901] 2 KB 829 at 832; Torkington v Magee [1902] 2 KB 417 ac 430, 435; Compania Colombiana
de Seguros v Pacific Steam Navigation Co [1965] 1 QR 101 at 121.
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i igh Court.
This arpument is not available in Australian courts other than the High

51. [1896] AC 250 at 254, 256. ‘
52, -E\/Iancheste‘r Brewery Co v Coombs [1901] 2 Ch 608 at 619. 430-1; Compnia Colombiana de Seguros
e Tt Mgg%{lgoﬂ% }?3142[19654] 1 All ER 216 ac 228, 230-3. See atllso
. ifi igati 1 at 4 2 ’ 4 s
yOP[?CIg{l;rflfi? %ivfi?;:mggt [;]? éiloses?n Action, Pitman, London, 1950, pp 163-8 and cases there cite
54. (1980) 143 CLR 440 ar 447; 28 ALR 179 at 18121—%38 3
55. Hocking v Western Australian Bank (1909) 9 CL a L e S
56. The court referred to O R Marshall, The Asmgm'qent of Choses Ué o an’d o
and the cases there cited: ta the st edirion of this work [605]-[608];
[1919] 1 Ch 38 at 44. i
57. (1980) 143 CLR 440 at 447; 28 ALR 179 at 183: see [6-175]. . caln
gg f’?esgi}?iiggﬁd N Leslie, The Law of Assignment, 2nd ed, Oxford University Press, Oxford, 2013, [16.

(emphasis in original).

i London, 1950, pp 162-8
Pty OnGu.stauson v Haviland
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[6-040] Equity: Doctrines and Remedies

[6-040] Consequences of s 12 applying to equitable cheses in action

Accepting that s 12 applies to equitable choses in action, what follows? Not, surely, the
s 12, in relation to equitable choses, is ‘mandatory’, in the sense that unless all the steps
that it lays down are followed there can be no effective voluntary equitable assignment
of an equitable chose in action. That would be a revolutionary conclusion. It is also ap
unnecessary conclusion. That is because it has long been well established that notice is not
necessary to perfect an equitable assignment of an equitable interest. In its application tq
legal choses in action, the section is, of course, mandatory in that sense. That is becayge
there was previously, and is, no general means at common law of assigning legal choses in
action. The section provides the only mechanism by which such an assignment may be
made. However, equitable interests (including equitable choses in action) could be assigned
apart from the section.® Therefore, to conclude that the section, if ‘mandatory’ in relation
to the legal assignment of legal choses, is equally so in relation to the equitable assignment
of equitable choses, is not a necessary conclusion. That conclusion would also have at leag;
one very surprising consequence. The result of what appears to be the established version
of the principle for which Milroy v Lord® stands is that even if notice is not given there can
be a voluntary assignment of a legal chose in action which is complete in equity before it i
complete at law. It would be odd if s 12 resulted in a principle more stringent in relation to
equitable interests than in relation to legal interests. It would perhaps be even more strange
if it were now the law that Fortescue v Barnett™ had been revived by Federal Commissioner
of Taxation v Everett in the form of Milroy v Lord in its application to equitable interests
assignable under s 12. There is one further comment to be made. A legal chose in action
may not at law, though it may in equity,* be assigned for consideration, except under s 12,
To be consistent must it now be said that equitable choses in action may not be assigned for
consideration except by complying with s 127 There is no answer to what Lord Macnaghten
said in William Brandt’s Sons & Co v Dunlop Rubber Co Ltd:55 ‘Why that which would have
been a good equitable assignment before the statute should now be invalid and inoperative
because it fails to come up to the requirements of the statute, I confess I do not understand.

The statute does not forbid or destroy equitable assignments or impair their efficacy in the
slightest degree’.

[6-045] Section 12 as a non-exclusive mode of assigning equitable choses in action

Thus s 12 provides a way in which equitable choses in action may be assigned (as it provides
a way in which, at law, legal choses in action may be assigned). But it is not the only way
in which this may be done. That conclusion is not inconsistent with the &ice in Federal
Commissioner of Taxation v Everett. Their Honours say that ‘though the interest of a partner
is an equitable interest, it may be assigned undess 12 ...’ (emphasis added). And they cite,
without apparent disapproval, the first edition of this work, where the same conclusion is
reached.® If that conclusion means that s 12 in its application to equitable choses is otiose, so
be it. That is a good deal less inconvenient than what follows from the contrary conclusion.
That conclusion also has the merit that it renders unnecessary the classification of equitable

60. See [6-435], [8-145].

61. See [6-015].

62. (1862) 4 De G F & ] 264; 45 ER 1185: see [6-080]-]6-150].
63. (1834) 3 My & K 36; 40 ER 14. See below at [6-165]-[6-170].
64, See [6-050].

65. [1905] AC 454 at 461; [1904-7] All ER Rep 345 at 350.

66. (1980) 143 CLR 440; 28 ALR 179,

67. (1980) 143 CLR 440 ac 447; 28 ALR 1798 at 182.

68. Sec the 1st edition, [605]-[608).
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ts into those, on the one hand, which are equitable choses in action, and those (if any),
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on the other, which are no

. orobable that ‘assignment’ in s 12 means ‘equitable assignmept’, for that was t};le Lflly
4 szp ésﬁgnment which existed when the precursor to s 1& Wa; 1rﬁro}c}luced into ¢ e[ 51:\1:’1
T an ‘assipnment’ and the rules by which that assignment c:
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i 10foir which the enactment provides so as to overcome the constraints of pl‘OCGdl:.lrE
Conséqumiesuitable assignments.” Hence s 12 does not purport to make assignable that which
:;th:(;% ;Zsignable in equity before the predecessor to s 12 was enacted.

C Equitable Assignment of Legal Property

Equitable assignment of legal property for consideration
[6-050] Effect of payment or execution of consideration: some cases

A purported assignment, for value, of legal property, w.hlch fails z;lt la\ivk,lor zlnz?éztrr;:ignfr;;
value, to assign lega! property, ei}:lfects an eqmtab}ie; Zssa%r;lr:i?l;tv; lflr; hL Ui g(};1 e
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e lgr' ef%ﬁ::?ﬁz g’e:c(r:?;zd“;hzr;rigcip}(es gs “fairly fundamental’.™ Lord O’Hfflgan called
5 ‘nvcgi'ﬁe‘m;{l: 7 The effect of a valid equitable assignment of a legal interest in property
[kflem -r'u VA.:ﬁt or éxecution of the consideration is to constitute the assignor a trustee of tlﬁe
: ter‘};‘:ylfor the benefit of the assignee.” It is not relevant in that case to ask wheﬂlzfzr dt ef
Er)?‘a 1;‘[ (or the purported immediate assignment, treatﬂlzd-as a conti:acF) is onz S}Eeaaq;?g nEc:)e
which specific performance would be ordered. Whether it is or notilgqﬁllty, <131:t1(:tO e dkone e
nas done what is required of the assignee, regards that as done which ough
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The position of the assignee after contract, but before the conside.rati.on is?Eaéd or exicuu;cii
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i ; rantive difficulties.” It is sai
the attacks either fail or pose no subs £ I
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60. For an example of a statutory enactment which, unlike s 12, prohibits all forms of assignment other than
! that stipulared, see Re Fry [1946] Ch 3124 [:1946] 2 AILER 106.’ o G
70. P G Turner, ‘Legal Assignment of Rights of R(E;Il;rgeg z?ﬂdfz‘gsmbgj?: i[allOgSlewe% ‘(1888) A 5 s
' ' Marshall (1862) 10 HLC 191; 11 ER 999; Tuilby v Offic 1 (188t ;
5 ﬁ;ggygoii %?TE%REI) 486); Federal Cmr of Tuxation v Betro Harvison Constructions Pty ded R( 1818)3&?}5%
647 ar 650-1. And see the analysis of McPherson ] in Re Androma Pry Led [1987] 2 Q a
(see corrigenda at [1989] 2 Qd R v).
72. Sookraj v Samaroo (2004)56;11‘\3(7%151{ 40%435 [15].
73. Shaw v Foster (1872) LR 1 at 349. 1 150: Pt o Moy (1548)
r ~anal Co (1843) 4 Y & C Ex 593 at 594; 160 ER 1149 at ; Fu
g ?LII-[ICI).?(;} TCS%J}IftO ?2(;%6[];[{%5,7 ar 9)‘45; ABB Australia Pty Lid v Federal Cmy of Taxation (2007) 162 FCR 189
at [59]-[60].
;?l EZ: [?:;nlrggjcg;lple D Waters, The Constructive Trust, The Athlone-Press, Londor, 196(4![,5l {)}pgi—ulf%i;
; R (fhambers, ‘Thle Importance of Specific Performar\x;(;/e’sin El.Deg‘eF}}glg \E}r:gd]o]ri%isﬁleséo,nsgucgivc
3 . w, Lawhook Co, Sydney, 2005, p 433; wadling, e Vendor- 3
El"roljztmi:% %I:g,eli:; ;r?d I %deiman (eds), Equit])' ivm(:Commerz;:al '%aw;‘L&glf?t))kﬁfgL%yggsy;tlgggz
ing, * icti f the Constructive Trus a ;
pp 475-6, 487-8; W Swadling, ‘The Fiction o e T O e 2010, [5-030]
3 ed). Snell's Equity, 32nd ed, Thomson Reuters ( ega ) - ,
%2%&%?5&4538&]%;2 filsoqgl\?(/or[hington, Proprietary Interests in Commercial Transactions, Clarendon
Press d, 1996, pp 194-8, 207-10. N
e grg h"ﬁ?niii,l gﬁ;?ier;tgﬁding the Constructive Trust Between Vendor and Purchaser’ (2012) 128 LOR 582
develops the ensuing points in much more detail.
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g(l) _([11387) 163 CLR 164 at 191-2; 71 TALfy{ 417(;;92;%.163 B o s s
. Yetl;:]sea tl_Eif:rencc to the possibility that where the purchase money is to be paid by instalme
gt d i;ﬁtal nuiou?.rlr\l?y gram_to the vendor a decree of specific performance and :T llim ¥ muiw,' ko e
82. See genelrally 132}:6 I'U;é . NWFSIS% ?80) Chbrats T
mer v Preston DIl 2
A e . 3:{18 ChD 1 at 10-11 and D W M Warers, The Constructive Trust, The
gi gud.doz ] Thi/ﬁ(IBSS) 1 Giff 395; 65 ER 971.
s 5 gzj’;{ [ {.'99 ‘;]fgrl\[]?[‘g]é?gd Séggafﬁ?jz? per bog Parker of Waddington (emphasis added). See also Bevin
. 11_{409 ey i Jerome v Kelly (Inspector of Taxes) [2004] 2 All ER 835; |2004] 1 WLR
- Howard » Miller [1915] AC 318 at 326
il . per Lord Parker of Waddington; St
i ﬁa[gg]&folr eﬁ\il;igﬁ zg %916, Tanwar Ent‘efpvises Pty Ltd v Cauchi (;OD}?T;I%%E?\T;}?; (Zlglsgngfgi_%L]i
purchaser’s abilit bY his has be§n qualified. The interest has been said to be commensur: ith lt1
Dot ol A{ft{olo tain any equitable relief, such as an injunction: Legione v Hatele C{Tllﬁéléclte 52 CLR
% o ; : ar 29; Ste?'n v McArthur (1988) 165 CLR 489 ar 522-3; 81 ALR % e
; mr of Stamp Duties v Paliflex Pey Led (1999) 47 NSWLR 382 at 300, S
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The trust is unusual, in that it is difficult, if
ry character which the assignor owes to the
fuge in phrases such as ‘trustee sub modo’

consent from 2 government body or official ¥ :
ot impossible, to point to any duties of a fiducia
assigﬁee-BB It is not surprising that judges bave taken re chxigs |
by way of an attempt (not a very productive attempt, perhaps) to describe it.

[6-05 5] Effect of payment or execution of consideration: analysis

cted that the position may be analysed thus.
purchaser ‘trust’ is to protect the interest that the vendor and the

urchaser each have in the performance of the contract. Most aspects of that protection can be
found in some ‘equity’ — some claim, right, privilege or immunity. Some of these equities have
proprietary characteristics. Taken together the equities can be viewed as equitable property.
From the points of view of the vendor and the purchaser respectively, the equitable property
can be seen as distributed hetween vendor and purchaser. All the equities but the purchaser’s
1 for the repayment of payments of so much of the purchase price as has been paid protect
s of the parties in having the contract performed. The purchaser’s lien
s not performed.

It is submi
The function of the vendor-

lie :
the respective interest
protects the purchaser’s interest in the event that the contract i

In Jerome v Kelly (Taspector of Taxes),*® Lord Walker said:

.. bevrong to treat an uncompleted contract for the sale of land as equivalent to an

riovocable declaration of trust (or assignment of beneficial interest) in the land.
hip. Beneficial ownership of the

It would .
immediate,
Neither the scller nor the buyer has unqualified beneficial owners
Jand i= 11 4 sense split berween the seller and buyer on the provisional assumptions that specific
pecinrmance is available and that the contract will in due course be completed, if necessary by the

.. The provisional assumptions may be falsified by events,
under a contractual term or a breach). As the contract
can be viewed as passing to the buyer in stages, as

vt ordering specific performance. .
«uch as rescission of the contract (either
proceeds to completion the equitable interests
title is made and accepted and as the purchase price is paid in full.

This account of the position may be developed further as follows:*!

While the purchaser’s rights ‘depend on’ specific performance, those rights are not a single
m a plural ‘response’, because various distinct equities arise at
cformed. Additional facets accrete to the purchaser’s interest
as the contract matures towards completion, strengthening the protection of the performance
interest. Further, these equities ‘respond’ to plural ‘events’; in particular, not only the set of facts
to which equity responds by decreeing specific performance, but also to various reduced sets of
facts. Many facts to which equity may respond by decreeing (or refusing) specific performance will
be unknowable when equities that anticipate specific performance arise in the purchaser’s favour
at an early stage in the contract’s performance. When defining the sets of facts to which such

response to a single event. They for
different stages as the contract is pe

87. Re Rudge; Curtain v Rudge [1949] NZLR 75, McWilliam v McWilliams Wines Pty Ltd (1964) 114 CLR 656

at 661; Bewin v Smith [1994] 3 NZLR 648 at 660-1.

88. Re Puntoriero; Ex parte Nickpack Pty Led (1991) 104 ALR 523 at 530-1; Chief Cmir of Stamp Duties v ISPT
); Jerome v Kelly (Inspector of Taxes) [2004]

Pty Led (1998) 45 NSWLR 639 ar 654-5 (for a detailed analysis
2 All ER 835; [2004] 1 WLR 1409 at [32].

89. Chang v Registrar of Titles (1976) 137 CLR 177 at 184; 8 ALR 285 at 291; see generally D W M Waters,
143; Howard v Miller [1915] AC 318;

McMahon v Sydney County Council (1940) 40 SR (NSW) 427; Oughered v IRC [1960] AC 206; [1959]
R 98 at 124-5; [1966] ALR 553 at 567 per Kitto ]
the vendor was ‘in progress towards’
trusteeship); Brown v Heffer (1967) 116 CLR 344; [1968] ALR 89; Austin v Sheidon [1974] 2 NSWLR 656;
Legione v Hateley (1983) 152 CLR 406; 46 ALR 1; KLDE Pty Led v Cmr for Stamp Duties (Qld) (1983) 155
CLR 288 at 296-7, 300-1; 56 ALR 337 at 342-3, 346-T; Bahr v Nicolay (No 2) {1988) 164 CLR 604 at 610;
78 ALR 1 at 3; Niord Pty Ltd v Adelaide Petrolewm NL (1990) 54 SASR 87 at 104; Australian Agricultural Ca

The Constructive Trust, The Athlone Press, London, 1964, pp 74—

3 All ER 623; Hague v Hague (No 2) (1965) 114 CL
(the contract had ‘to an extent’ transferred beneficial ownership;

v Oatmont Pty Lid (1992) 8 ACSR 255 at 260. And see [7-150]-(7-195], [20-230].

90. [2004] 2 All ER 835; [2004] 1 WLR 1409 at [321.
91. P G Turner, ‘Understanding the Constructive Trust Between Vendor and Purchaser’ (2012)

at 584 (one footnote omirted). See also D Jensen,
87 at 99-102.
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equities respond, courts ignore unknowable facts. The result is a range of staple tests of specific
enforceability, one each for most of the equities that arise between vendor and purchaser. The

stability of these tests in tumn stabilises the equitable property distributed between vendar and
purchaser under the vendor-purchaser trust.

There are four ‘equities’ or rights which form part of the purchaser’s interest.

First, the purchaser has a right in relation to land, enforceable against third parties an(
transferable to third parties. Thus the purchaser can claim priority over holders of competing
interests by enforcing the vendor’s promise to convey on completion.” And the purchaser can
assign, charge and devise the land. It will pass as land on the purchaser's intestacy.”

The second of the purchaser's ‘equities’ is an equitable right that the vendor exercise due care
to preserve and maintain the land pending completion.™

The third of the purchaser’s ‘e
vendor between the agreed date
the vendor is entitled to rents a
conveyance.” With this might

vendor of any moneys obtained

quities’ is an equitable right to rents and profits received by the
for completion and the actual date of completion.” In contrast,
nd profits between the date of contract and the agreed date for
be coupled the right of the purchaser to an account from the
by a wrongful sale to another purchaser.””

The fourth of the purchaser’s ‘e

quities’ is a lien for repayment of the purchase price in the
event of non-performance.%

In contrast, the vendor has the following rights between contract and completion: to receive
rents before completion, to retain damages recoverable against others for wrongs to the vendor's
land before completion, to receive the purchase money on completion, and, in default, to
enforce a lien for the purchase money.”” The vendor’s lien is an equitable interest.!%

Depending on the course of events,

at earlier stages afrer contract but hefore completion
the limits in the remedies available t

o the purchaser mean thar even if the purchaser can
be described as having ‘beneficial ownership’,'® it is beneficial, or equitable, ownership of a

relatively slight kind. The purchaser can alienate the interest, or seek to assert its priority over
the interest of another purchaser. But the purchaser at that stage has no right to the beneficial

enjoyment of the land itself or its income.'™ The purchaser cannot be said at that stage to have
‘full beneficial ownership’, 1%

The times at which each of these equities arises may differ. The extent to which each n.ay be

enforced may differ. At a particular time some may be enforceable only by negative iniuriction,

92. Jerome v Kelly (Inspector of Tusxes) [2004] 2 All ER 835; J2004] 1 WLR. 1409 at [29]; Perpetual Trustee Co Lid
v Smith (2010) 186 FCR 366; 273 ALR 469 at [41].
93.  Cmvs of Inland Revenue v G Angus & Co (1889) 23 QBD 579 ar 595.

94.  Englewood Properties Lid v Patel [2005] 3 All ER 307; [2005] 1 WLR 1961 ar [54], [58]. See also Lysaght
v Edwards (1876) 2 Ch D 499 at 507; Earl of Egmont v Smith (1877) 6 Ch D 469 at 475-6; Clarke v Ramug
[1891] 2 QB 456; Cumberland Conso

lidated Holdings Ltd v Ireland [1946] KB 264 at 269; Abdullz v Shah [1 959
AC 124 (duty not to create tenancies on unfavourable terms).
95.  Cuddon v Tite (1858) 1 Giff 395; 65 ER 971.
96.  Englewood Properties Lid v Patel [2005] 3 AllER 307; [2005] 1 WLR 1961 at [47]. See also Lysaght v Edwards
(1876) 2 Ch D 499 at 507-8; Re Hamilton-Snowball’s Conveyanee [1959] Ch 308; [1958] 2 All ER 319
(starutory compensation for damage caused by requisition, unless dealt with by the contract).

97. Lake v Bayliss [1974] 2 Al ER 1114; [1974] 1 WLR 1073.

98. Rose v Watson (1864) 10 HLC 672 ar 679, 684; 11 ER 1187 at 1190, 1192. On purchaser’s and vendor’s
liens, see S Worthington, Proprietary Interests in Commercial Jurisdictions, Clarendon Press, Oxford, 1996,
pp 22242,

99. Kern Corp Ltd v Walter Reid Trading Py Led (1987) 163 CLR 164 at 191-2; 71 ALR 417 at 435 quoted above
at [6-050]. See also Shaw v Foster (1872) LR 5 HL 321 at 338 (‘the paramount right of the vendor and
trustee o protect his own interest as vendor of the property’).

100. Perpetual Trustee Co Ltd v Smith (2010) 186 FCR 566; 273 ALR 469 at [78] (conceded).

101, Lysaght v Edwards (1876) 2 Ch D 499 at 506 per Sir George Jessel MR.

102. Jerome v Kelly [2004] 2 All ER 835; [2004] 1 WLR 1409 at [32].

103. Road Australia Pey Lid v Cmr of Stamp Duties [2001] 1 Qd R 327 at [191.
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i hey may be enforceable by a positive remedy like spegﬁc p:erfmmc{ngg.n'fcl)‘%u;
ok L\lh y tract, the purchaser may be able to restrain the cnmgcel o=
b }tl ; Crcl)gor wijth another purchaser, pending argument about, an egeg ald :’
contract ma(%e by ; ?Ve uch questions as whether the contract sued on was in ‘I.Il'l..lt hic};
g the courts View 95 tcl)jeS two purchasers./® That stands in contrast with th§ pos;ltmn Whase
e betweeﬁats;r beinfg ready, willing and able to complete'by- paying L e ptif:(};l iase
arises when the Eljrc‘ of specific performance. The position is a fortiori whe.rlij td(? piubsome
ﬂcei Ob\;a]-g:i?cl! t}tgrgsrchage price, for at that stage the purchaser may be described as‘a
has already

b % » 105
T ici e I’ldOT as a bare trustee .
be BflC lal owner, cllld the Ve

om is ci S ‘interest’ of the purchaser is
i i i circular to say that the ‘i c

is etimes claimed that it is il ' : all S i
e ns arate with the availability of specific performance. It is submitted that th n
commens

ifi ability which a purchaser has to
istineti e of specific enforceabilit ,

s a distinction between the typ ’ e

e lsd?ar to vindicate a right in the period between contract ang ?Q:;Zyorder o 2

show lL.lf.orenforceability which a purchaser has to show in order to o : tai S S

b o that is, a decree of specific performance. The expression ‘sp

conveyance, , ‘ :
Etilnus has two meanings for two different purposes.

' i art ¢ ~haser’s interest
h of the four{‘equities’ summarised above Whl‘:h Ao partfof ihetﬁzici}tlais not illegal
e depenils on demonstrating that there is a contract of sale, LR R
in the land eF}ffl—V_ ill not be illegal in performance, that it is a LODtI‘aC'i (:c Yoo
3 fo‘mau'o'n’ : ﬂci t]}tla‘: the contract is of a type which is capable in due courif o 'Shage]_ ¢
e f specific performance (that is, a sale of land). But when t ‘Ept}lnder o
Ry ’1 ot SP, of those four ‘equities’, it is not necessary to show that' é e ve s
seeking 0 deicflte O}?L UrchLaSE:I has waived the vendor’s obligation to provi el it ?, fasts
1 200U “d_e ke & ‘at -tﬂ'e x and able to perform, that there is no defence to an app 1Cit10?ecree
purchaser is reka‘dy. W;f mgance and that there is no discretionary facto.r precluding tA e d : ne.:
§ o oecic p!e Ormnat rlzlevant at the earlier stage of considering enforcile‘mt,nt omored
Those lan'e.r ma‘tt_g? arz at the earlier stages of assessing what rights the purc a;fer acq i
g fou‘r o e o a?act They are relevant only when a decree of specific P; Orr?afnvour
& C}Tm:%ltn Eﬁots}clzeez(r)lr':ei stéges provisional assumptions willhbe made én dtlzfi g;nt:; ;ZEBZC":GE p
i . : i : establish what is needed tc :
e lfn dui‘é?rﬁiii?i)ﬁiﬁ?éﬁé :ﬂh??n?gi tpol'af:\fent it. The fact th?ﬁ \f};ﬁil ;gglil’c\:t(;zlis:;:;
ific pe o : f
fil)tle;couie applies for a decree of specific p.erform‘anct:},1 it turn}i;;::,: fgur ‘equities’ up to that
fai 5 son, does not affect the existence of t e purc g i
a.d e ders the existence of the four ‘equities thereafter. useless. 5 e
- a'nd i fﬁCt re?isum tions about uncertain future considgauon; like what rr.laiona\l
: mlﬂiﬂziifl?:ﬁzgri ; suit if)or specific performance. The sepﬁe én ﬁ;ﬁ?ﬁbﬁtetgﬂggbhsh
. i : imes it wi e _
assumptions rests in thfh Ciiﬁﬁit?ﬁz \3}1;; St(l)lrz e;:ll:chaser may be seeking to indlcatffo;lnel
o constflelra‘tlons i urchaser may not be ready, willing and able to perfo
of the ‘equities’. For example, a purc | e o selisses may be able t prove
i e contracted d‘aéc fg'rl'compk::gssl (fa‘;nandooi the‘date of the suit. The ‘ptovisi;)nal
readiness, willingness and ability on . el 1 i et TG
o o chose fo s Ll?‘gd Waﬂéer bof Gegilsl ?;1:13;2:1 Morritt C put the point in
Qe et o of Tae) Kol o0 betwoen cor tract and conveyance, he referred to ‘the
different words. Speaking of tbe penod.beméein 2{12 z%; o ot theimpetenats e
e COUS'E{‘F ‘%{;:/ithzut that theoretical intervention the contract
: disposition of any interest in the land apreed

At other

-meed iat

of specific performance’. He continued:
would remain just that; it could not constitute a

- 3] &S63; 2.
104. Hadley v The Londan Bank of Scotland (1865) 3 [)66:3(7J ] & S 63; 46 ER 56
105. Lloyds Bank plc v Carrick [1996] 4 AILER 63[)3&2(] 3
106. [2004] 2 All ER 835; [2004] 1 WLR 1409 at [32}.
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to be sold”.'” And Deane J’s statement that before completion ‘the purchaser has an equitahla
interest in the land which reflects the extent to which equitable remedies are available to
protect his contractual rights% is correct in using the expression ‘equitable remedies’, nop
‘a decree of specific performance’; before the time for completion and the time of a suit for
specific performance, negative injunctions are available to enforce the purchaser’s ‘equities’,
even if a decree of specific performance is not yet capable of being granted.'®

Using the language of trust to describe the relationship between vendor and purchaser in the
interval that separates contract and conveyance is out of favour. But so long as the limited and
specific purposes served by calling a particular aspect of the relationship a ‘trust’ relationship
are remembered, the nomenclature is not incorrect,' though there are certainly disadvantages
as well as advantages in its use. The disadvantages include confusion. The advantages include
highlighting relevant similarities with express trusts. However, when the contract of sale is made,
it can be said that a trust has been created,!!! because, subject to defences, any later purchaser
will be bound by the first purchaser’s interest. When the agreed time for conveyance arises,
the purchaser’s ‘crust’ becomes stronger as the vendor's rights before that day terminate. The
payment of the full purchase price causes the purchaser’s “trust’ to strengthen further, because
it increases the likelihood that a suit for a decree of specific performance will succeed. At each
of these stages the purchaser is a beneficiary under a ‘constructive trust’ for the purposes of
exceptions created to the Statute of Frauds by such docttines as the doctrine of part performance,

[6-060] Consequences of the equitable rule when there is non-compliance with
requirements at law

A purported immediate assignment of a legal right or title may fail for want of compliance
with the requirements of the common law, or statute, as to its effective transfer. The registered
proprietor of an estate in fee simple in land under the Torrens system may, for instance, purport
to convey that estate by deed. The deed will be ineffective at law to convey the estate: that may
be done only in the manner prescribed by the legislation. But if valuable consideration is given,
the conveyance, though ineffective at law, is effective in equity.

[6-065] Consequences of the equitable rule where the property is incapable of
assignment at law

Similarly, a purported immediate assignment of a legal right or title may fail because at cenvruon
law that right or title may not be assigned. The whole of a debt is not assignable at law; a
fortiori, part is not either."? Part of a debt may be assigned in Western Australia, by, statute.'?
A purported assignment, for consideration which is paid or executed, of part ¢f adebt or other
chose in action is, however, effective in equity, The voluntary equitable assicnment of part of
a debt or other chose in action is discussed below.!™ A charge on a fund operates as a partial
equitable assignment — an assignment of part of the debt to the extent of the charge.'

107. McLaughlin v Duffill [2010] Ch 1 at [26].

108. Kern Corp Ltd v Walter Reid Trading Pey Led (1987) 163 CLR 164 at 191; 71 ALR 417 at 435.

109. See Hewett v Coure (1983) 149 CLR 639 at 665; 46 ALR 87 at 106-7.

110. For example, Riverton City Led v Haddad (1986) 40 WIR 236; Jerome (Inspector of Taxes) v Kelly [2004] 2 All
ER 835; [2004] 1 WLR 1409 at [29]-[32].

111. Green v Smith (1738) 1 Atk 572 at 573; 26 ER 360,

112. Re Steel Wing Co Ltd [1921] 1 Ch 349; [1920] All ER Rep 292; Williams v Atlantic Assurance Co [1933] 1 KB
81; [1932] All ER Rep 32; Walter & Sullivan Ltd v ] Murphy & Sons Ltd [1955] 2 QB 584; [1955] 1 All ER
843; Shepherd v Federal Cmr of Taxation (1965) 113 CLR 385; [1966] ALR 969; Re Ward; Ex parte Official
Trustee in Bankruptey v Dabnas Pry Ltd (1984) 3 FCR 112 at 119-22; 55 ALR 395 at 403-6; Melntyre v Gye
(1994) 51 FCR 472 at 479; 122 ALR 289 at 295; Deposit Protection Beard v Dalia [1994] 2 AC 367 ar 380-1;
[1994] 1 A1 ER 539 at 548.

113. See [6-175].

114. See [6-175], [6-180].

115. Durham Bros v Robertson [1898] 1 (OB 765 at 769; [1895-9] Al ER Rep Ext 1683 ar 1685-6; Colonial Mutual

General Insurance Co Lid v ANZ Banking Group (New Zealand) Led [1995] 3 All ER 987 ar 991-2; [1995]
1 WLR 1140 at 1144.
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[6-070] What ‘consideration’ is necessary?

Generally, it can be said that the considerati(?n necessary to support an 3551g1111:ne:il~fg S‘S
.nd is consideration sufficient to support a simple contract. This was not a Wc'“{ g
e common law ohjected to assignments of choses in action as involving md‘lntenancc.
F]glj‘;ity took the view that there was no maintenance if the assignor was, atl the t;pc? oft t};e
i ¢, indebted to the assignee. Thus it was necessary, and it was also su icient, 11o

g _existing debt."® It is no longer either necessary or sufficient. In Glegg v B’romle?, 7
provtz}fliepfehad COﬂgHHCI‘lCEd an action against Lady Bromley for slander. She was at the time
M{iiabtedg%o her husband, Captain Glegg, to the extent of abogt £7000. Mrs Glegg and heé
e band made a deed. The deed recited the indebtedness. It recited a request by .tbe husban
Eursﬁlr&le[ security. It recited her agreement tolfurnish it. And it Wi.meSi’fd t]?;it in %;ltr}izslzﬁz
of that agreement and in consideration of the 1;1debtedness, she aSSl'g{lil tod im i i
- erest sum of money or premises to which she is or may become entitled under or by v i
lrl-‘l{e «d action of Glegg v Bromley or under or by virtue of any verdict compromise or agreement
L }if:?: she may obtain or to which she may become a party in or consequent upor{the saldf
E ion ...". The Court of Appeal held that that was an effective assignment. The existence o
?ﬁ:deb.t. ;x;as not itself sufficient consideratior}. But there was to be i1}f?11;rEied a faorbearance to sue
on the part of the-husband, and that was sufficient. As Parker ] put it:

I think the¢ where a creditor asks for and obtains a security fo‘r an e:-;islting gie-]i;t rhe infelr(cn;,z:

is that, but fer obtaining the security, he would have t?_lk.il‘l'.l action wlh‘lch he fc;]l bearf r,ofltar t;h ;t

the senzin of the security, and | cannot think that th}s mferenqa is r*:but_t‘ef _Vyht. he iafcl.t i

the -eason why he asks for the further security is his demrle to obtain a bem?htl or 1[:!15& af. e

evense of another creditor wha may shortly be in a position to take the subject-matter o

- roposed security in execution.

Equitable assignment: purported assignment of legal property assignab.le at l'aw
but not complying with requirements at law and unsupported by consideration
[6-075] The problem N 1 )

i i i 1d not be surprising if the rule were that
Equity does not assist volunteers. For that reason it wou g if
a([])l:sr;zorfed gift of property assignable at law, which failed at law because it did not fully comg}y
with the legal requirements, failed equally in equity because equity would not 1n‘ce}rlven‘t?f atTht:
suit of the intended assignee (a volunteer) to compel the assignor to complete the gift. The
position is, however, rather more complex.

[6-080] Milroy v Lord |
The leading authority is the judgment of Turner L] in the Court of Appeal in 1(.3ha'1nc}elry.1tn
Milroy v Lord.!*? Turner L] did not deliver the only judgment in that case, ar}?{ .e;:ir ier aut or1h i
was not lacking.® But later authority has consistently treated Turner LJ’s judgment as the
starting point. It would be profitless to take a different course here.

The facts were that Medley executed a deed whereby he purported to transfer to Lord as

trustee for certain persons including the plaintiff, without consideration, 50ffshargs m1 r_hhe
Louisiana Bank. The deed was not an effective transfer at law; that could be effected only by

i e i ' (1932)
116. i ‘Assig f Debts in England from the Twelfth wo thl.. Twentieth Century’ ( .
16 EgeLSQ-L %?7[&:% fésfi%?nﬁfl;{sﬁolloid, ‘Further Thoughts on Equita]_ale Assignments of Legal C}?osiegﬁt‘ﬁ
Action’ (1943) 59 LOR 129 at 130; Norman v Federal Cmyr of Taxation (1963) 109 CLR 9 at 31; [
ALR 131 at 150. AR i
117, [1912] 3 KB 474; [1911-13] A ep . .
118. %1912% 3 KBi?i :Et 491; [1911-13] All ER Rep 1138 ar 1147. See also Holt v Heatherfield Trust Lid [1942]
2KB 1 ar 3; [1942] 1 All ER 404 at 406-7.
L19. (1862) 4 De G F & ] 264; 45 ER 1185.
120. Noonan v Martin (1987) 10 NSWLR 402 at 409-10.
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the execution of a transfer and its registration in the hooks of the bank.
artorney from Medley under which he was empowered to execute a tran
to receive dividends paid on them. He
question arose whether the shares,
It was held that they were. In comi

[1] I take the law of this Court to be well settled, that, in order to render a voluntary settlement
valid and effectual, the settler must have done everything which, according to the nature of the
property comprised in the settlement, was necessary to he done in order
and render the settlement binding upon him. He may of course do this by
property to the persons for whom he intends to provide,
and it will be equally effectual

Lord held a power of
ster of the shares apg
also held the share certificates. On Medley’s death the
notwithstanding those facts, were assets in Medley’s estate,
ng to that conclusion, Turner L] laid down two principles:i2

to transfer the property
actually transferring the
and the provision will then be effectual,
if he transfers the property ro a trustee for the purposes of the
settlement, or declares that he himself holds it in trust for [those] purposes ... but, in order to
render the settlement binding, one or other of these modes must, as [ understand the law of this
Court, be resorted to, for there is no equity in this Court to perfect an imperfect gift.

[2] The cases I think go further to this extent, that if the settlement is intended to be effectuated
by one of the modes to which I have referred, the Court will not give effect to it by applying
another of those modes. If it is intended to take effect by transfer, the Court will not hold the

intended transfer to operate as a declaration of trust, for then every imperfect instrument would
be made effectual by being converted into a perfect trust.

[6-085] The second Milroy v Lord principle

The second of those principles has given rise to little difficulty.'* There was, of course, one
problem inherent in it. If what purports to be an assignment of a legal right is ineffectiv
assign the right at law but (within the first of the principles) effects an assignment in equity
the result is often thought to be that the right is thereafter held by the assignor on trust for the
assignee. Does that mean that the assignment is, after all, ineffective in equity because what is
expressed as a direct assignment takes effect as a trust? The answer, given by the English Court
of Appeal in Re Rose; Rose v Inland Revenue Commissioners,'” is no. Sir Raymond Evershed MR
referred to the two principles laid down by Turner L] in Milroy v Lord and continued:'

Those last few sentences form the
general proposition that if a docum
a transfer, it cannot

€ o

gist of the Crown’s argument and on it is founded the broad,
ent is expressed as, and on the face of it intended to operate as,
in any respect take effect by way of trust — so far | understand the argument

to go. In my judgment, that statement is too broad and involves too great

a simplification of tha
problem; and

is not warranted by authority. | agree that if a man purporting to transfer propert s
executes documents which are not apt to effect that purpose, the court cannot then extrace from
those documents same quite different transaction and say that they were intended tseinly to
operate as a declaration of trust, which ex facie they were not; but if a document is 2oz apd proper
to transfer the property — is in truth the appropriate way in which the property must be trransferred
— then it does not seem to me to follow from the stdtement of Turner L] that, as a result, eicher
during some limited period or otherwise, a trust may not arise, for the purpose of giving effect to
the transfer. The simplest case will, perhaps, provide an illustration. If a man execures a document
transferring all his equitable interest, say, in shares, that document, operating, and intended to
operate, as a transfer, will give rise to and take effect as a trust; for the assignor will then be a
trustee of the legal estate in the shares for the person in whose favour
of his beneficial interest. And, for my part, I do not think that the
authority which compels this court to hold that in this case — where,

he has made an assignment
case of Milroy v Lord is an
in the terms of Turner L]’s

121. (1862) 4 De G F & ] 264 at 274-5; 45 ER 1185 ar 1189-90,

122. Tts application on the facts in T Choitram International SA v Paragani [2000] 1 AILER 696; [2000] 1 WLR 1 was
questioned by M Smith and N Leslie, The Law of Assignment, 2nd ed, Oxford University Press, Oxford, 2013,
[11.76]-[11.77]. The seeming contradiction of it by Rix 1] in Barbados Trust Co v Bank of Zambia [2007]

1 Lloyd's Rep 495 at [77] is best treated as being a dictum made per incuriam: none of the authorities he
cites supports it.

123. [1952] Ch 499; [1952] 1 AILER 1217.

124. [1952] Ch 499 at 510-11; [1952] 1 All ER 1217 at 1222-3. See also Re Rose [1949] Ch 78; [1948] 2 All
ER 971.
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i rty comprised in
. dement, the settlor did everything which, according to the naturef o-fs[}:e prspzrty = tﬁe edin
]U gmetl !mentL was necessary to be dane by him in order to transter ? prop: ytmqtee b
i 1 ’ i istrafi r was a I
e Ssitarily neg;atives the conclusion that, pending registration, the settlor w
necess:
legal interest for the transferee.

i i nan

< not easy, it may be interpolated, to see force in the comment of B;Ysint]h;ncizowas
i il y’ he ‘Court of Appeal treats the share transfers with which ‘

T et tion of trust’. The court was simply explaining that an

- he first Milroy v Lovd principle, does not nev.ertheleiss

tes the assignor trustee for the assignee, by

concerned ‘as a present decl

assipnment, otherwise effective under t )

fa:zlbbecause being effective it necessarily constitu
’

operation of the second Milroy v Lord principle.

[6-090] The first Milroy v Lord principle 1 R S

first of Turner LJ's principles has given rise to greater difficuly. T Tipro ke\rlrc‘l;h according tg
Thbe lassigned to the statement that ‘the settlor must have done everyt ing v:der ;23 e the
et ised i lement, was necessary in o 8 :
the nature of the property Clomprlb? 13' thre i’)e(;:l?lim’ In Anning v Anning," the settlor, being

; render the settlement binding u N ) is personal

pmperwdmeﬁh executed a voluntary deed poll by which he purported to Fransgi Eln ;Fgrazing
g [(Eu his v:rife «d children. That estate included a Crown leia(sa. Eﬂ mtflrgécurities‘ Each,
g rship, banic accounts, jewellery, furniture, implemen_ts. book debs Eil?able interest only,
p?[t}?ese iti,rm' _9xcept the interest in the partnership which was an EQ}T_C}] A
1 tldohav" l[).b 'fn transferred at law; and in the case of each of Lbe lte.ms w]ll assign it in equity.
C?{léctu iy assign at law the question was Wthhecrl ﬂIe deedlfl)lieg{etcﬁui t;]le teft was that laid
(3 L Y e T an: }-]gglns [ al a

1 isember of the court (Griffith CJ, Isaacs ‘ ; e .
EaL ) Ill l%bfner LJ in Milroy v Lord.!?" But each ascribed to that test a different meaning
dowi by lu

fi ] in Anning v Anning

o . by the settlor: that is to say, those
Griffith C] held that ‘necessary’ means necessary to be gl;;ne s

things which the settlor, and only the settlor, could do.

i at. in saying that the settlor must have done
e e El(3 r}rlli\r/i]crir;:r(llte Zic'}ltttlﬁit;cltrtll(:r?nﬁt have done everlything wh icg it was
e‘{EIY"-hmg r‘lecfss?w’ uer to do.12 That is to say, if there is something which must beborje in
g bet{ *Or . pczl‘:]simmen.t at law and which can be done either by the settlor or by some
Ortﬂ: I;]ef;r[r:pt;t:r: [\;111 rjljot be a complete assignment in equity until it has been done.
0 son,

Isaacs ] said:"*°

i ity wi enforce the gift.
If the legal title is assignable at law it must be so assigned or equity will not en :

y 3 Spr i ¥ i h O
H fO] 1Ny Teasen, w IEt11e[ want Uf a deCd bY the asslgnor, Or as eLlE‘lCdu p]CO‘;Cflbﬂd T lf:ht ()d
( 3 o f b i egal o 15 P

th nsier C g
l[aIleel or registrarion, or statutory notice, ¢ trans )] l‘('_‘ 1‘e COT {<t E‘.OW en f:~l
la pfﬂ.‘l’lllts it to bE LOIU[JIE‘tB, fiq\ll[y 1cgardq [hC' glft as bti“ 1T lperfcct and Wlu not Oenl ce 1t [l
SUWC}] a case, the fact lha hf: assignor hab done all [lldt hf: can l [ [Equlfed o dO 15 MOT dppll( dhle

I } 1at £ ay, w eIty y Lo ssigned a aw 18 5 1e1¢ 10 COI d I‘atiO )
15 tO s here P Up 1T a b al lg Cd 1 1t NOL, 1 15 no
el y side T

effectively assigned in equity until title passes at law.

125. (1987) 10 NSWLR 402 at 411.
126. (1907) 4 CLR 1049; 13 ALR ]2?{9.1185 e
%é ggé'Z) : Egnig(%]o%?i’éif{ 1049 a£ 1057: 13 ALR 709 at 712. See O'Regan v Cmyr of Stamp Duties [
- nning v 3
StR Sd 283; Haythorbe v Rae [1972] VR 633. b o
129, (1907) 4 CLR 1049 at 1081-2; 13 ALR 709 atl; 2.
130. (1907) 4 CLR 1049 at 1069; 13 ALR 709 at 717.
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[6-100] Equity: Doctrines and Remedies

[6-100] Illustrations of the three views in practice

The practical effect of the distinction between those three views can be illustrated by the case

of a transfer, by way of gift, of shares in a company. As a general proposition, the transfer wil]
be complete at law when:

(a) the transfer, in the form prescribed by the constitution of the company, has been signed by
the transferor;

(b) the transfer has been delivered, with the share certificates, to the transferee;
(c) the transfer has been signed by the transferee;

(d) the transfer has been delivered, with the share certificates, to the company; and
(e) the company has registered the transfer.

On the view taken by Griffith CJ, the gift of the shares will be complete in equity as soon
as steps (a) and (b) have been taken; Higgins ] would regard it as complete in equity when

steps (a), (b) and {d) have been taken; and Isaacs ] not until each of steps (a), (b), (c), (d) and
(e) have been raken.!™!

Another illustration is the case of a voluntary absolute assignment of a debt. It will be
complete at law when:

(a) the assignment is reduced to writing and is signed by the assignor; and
(b) express notice of the assignment is given to the debtor.

On the view taken by Griffith CJ, the assignment is complete in equity when step (a) has
been taken. Neither Higgins ] nor Isaacs ] would, however, regard the assignment as complete
in equity before step (b) is taken: Higgins ] because step (b) could be taken by the assignor and

Isaacs ] because the assignment, being one which may be effected at law, is incomplete in equity
until it is complete at law.

[6-105] Ambulatory application of Milrey v Lord

One further difficulty to which judicial attention has been directed is this. Milroy v Lord? was,
of course, decided before the Judicature Act 1873 came into force. When it was decided, debts
and other legal choses in action could not be assigned at law though they could, fairly readly,
be assigned in equity."”* Should the first of the principles enunciated by Turner L] be hela ta
apply to legal property which, when Milroy v Lord was decided, could not be assigned ar law put
may now be so assigned? Or should the principle be limited in its operation to legal o operty
which, when Milroy v Lord was decided, could ke assigned at law! Lord Macpachieén in his
speech in William Brandt's Sons & Co v Dunlop Rubber Co Ltd'™ favoured the latter view. 2 But
as Windeyer ] pointed out in Norman v Federal Comfnissioner of Taxation,* Lord Macnaghten's
observations were made with reference to an assignment for value, and, so far as voluntary
assignments are concerned, the weight of more recent authority is to the contrary. In particular,
it can now be confidently asserted that the principles in Milroy v Lord apply to purported
voluntary absolute assignments of debts and other legal choses in action which may be assigned

at law pursuant to s 12 of the Conveyancing Act 1919 (NSW) and corresponding provisions
in other jurisdictions."’

131. Sce generally L Zines, ‘Equitable Assignments: When will Equity Assist a Volunteer? (1965) 38 ALJ 337,

132. (1862) 4 De G F & ] 264: 45 ER 1185.

133. See [6-070] ff.

134. [1905] AC 454; [1904-7] All ER Rep 345, cited in [6-020].

135. Adcock v Jolly (1893) 19 VLR 609.

136. (1963) 109 CLR 9 ar 28; [1964] ALR 131 ar 148.

137. Anning v Anning (1907) 4 CLR 1049; 13 ALR 709; Norman v Federal Cmr of Taxation (1963) 109 CLR 9
at 28; [1964] ALR 131 at 148; Olsson v Dyson (1969) 120 CLR 365; [1969] ALR 443. The last named case
has been attacked on the ground thar s 12 ‘was intended to be facilitative rather than mandatory’: M Smith
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[6-110] Meaning of ‘necessary ‘ N

‘ sary’ is a problem that has not been so easy to solve. In Aus 1
i Tur'neriﬂlrc?\:i;gggb%ezce;iigdsi Ey the majority judgments in Corin v Patton,b® in favo%
¥ que?nortlaken by Griffith CJ in Anning & Anning."® That is probably true also of English law.
g VIEV‘\:’ of A eiﬂheld that a gift of shares in a company was completg after steps (a), (b), (c)
f %Oll‘g but nglt) (e), had been taken (this involves a rejection of the view taken.by Islaa(,? ]J 51
i\nd [(‘ng) v Anning but ,strictly does not choose between the remaining two alternative views).

T 5 1 )

i ini lier
The position established by Corin v Patton is best understood after examining the ear

Australian cases.

% case: the facts
[6-115] Brunker’s ¢ | s | |
The facts of Brunker v Perpetual Trustee Co (Lid)'™ were, briefly, th.atAS(,lklr, tFQGO(r)e%]l\S]tSe{;/ {
rietor of a parcel of land under the provisions of the Rea_l Property Act ) N
pm}zuted on the day before his death, a voluntary transfer to his .housekeeper of an Lba Bt
f}iee land ;n remainder expectant upon his death. The land Eas subj c;ct t?[ r} mottfgzsﬁf ;omrtgage,
i i inder interest should be transferred free of the e,
s it was intended that the remain : ' "
bméiiulars of it were not entered in the memorandum of prior encm.lmbrances‘. The‘ mc:i(t)gnai :
paIS however, not/Gischarged and the bank remained, at ag rélaterlal fimcs, in possevjho 2 4
L e igni e ar handed it to a law stationer,
i o S Aftle ; lscigmng tth ?angfeeltrs erl\}c':s the housekeeper. After Sellar’s death,
it aciing, it w ; or Sellar, :
ared it acsing, it was held, as agen o : sbeciongin.
E}:zptransfc* cuine into the possession of the housekeeper. She dchveéed it ;O }Ixer S[)lmlrtr?];:ancm
I i : rior encu
iciters irise i f the banl’s mortgage in the memorandum of p
solicitrrs it serted particulars o the mrandum o B
1 5 istration, but the certificate of title wa p ‘ :
gigyed the e o 1o s s o d lodeed a caveat against the registration
D gisi ener: anwhile Sellar’s executor had lodged a 2 :
Qe O i ines in which he sought, and obtained,
" dealings i and. He initiated proceedings in whic , and :
or dealings affecting the land. : edings e e
i g oid, restraining its registration,
order declaring the transfer to be void, : stratio . v
T; and extending the caveat. An appeal against that order was dismissed by the High Cou
(Rich, Dixon and McTiernan JJ; Latham CJ dissenting).

[6-120] Dixon J’s preliminary position | . .
The leading majority judgment is that of Dixon 1, m"ith which l13\441(:}1} ag{)eeg; "1;_?32 ]ICJ:L] g:;li; - sg
been cited as if it were authority for the view of Milroy v Lord"** taken yf {1‘1 dl ol im cning
v Anning.!"® But fairly clearly it is not. Dixon ] held that a trlan}i{eree 0.1 };fm 0:?1@1« rikie Bt
Property Act 1900 obtains no estate in the land, legal or equitable, until his

and N Leslie, The Law of Assignment, 2nd ed, Oxford Universit'y' Press, Oxford, 2013, [11.129]. Buts 12 is
mandatorly foran assignment the validity of which depends on it: see [6-040].
; R.1. B
Bg Ellggng ﬁl}%L%LﬁJt?gg:tgléé'LB ALR 709 at 712. In Queensland it was already so concluded, so far as choses
i acti ed, by statute: Property Law Act 1974 s 200. ’
140 g:::(ﬁzof?ozzé EZELCS[E?LC,[].%;Z? éh 499;11952] 1 Allfli lil)?.gee also Mgscﬁi{v{%gﬁgf%g g?ﬂ{zﬁfy&ég&
- ; ‘@R logy Ltd v Sun Alliance and London Assurance Lo b : e v Zel
[l;zlgi(ﬁrzo.%ncfcRTOtCE:rTﬁ (I)jgm?lbmok [2011] 1 BCLC 638 at [4?] (where Briggs ] doubted thar the ‘existing
rule’ served ‘any clearly identifiable or rational policy objective’).

ﬁ% 115;5: fi?ffl;'l?l.tlaop?[]);oaches, criticised in the 4th edition of this work at [6-110], see Pennington v Waine [2002] 4

AlLER 215; [2002] 1 WLR 2075. The decision is criticised by M Smith _'And N Les‘lii% Tﬁe%ﬁg} gjr‘l?{;tgﬁrr_t}a:;,
2nd ed O)i'ford University Press, Oxford, 2013, [11 .105]7[11.!2}]. It is defenc%fz) 236-} (%,;rmn s Role'
‘Re Rose Revisited: The Shomn Lamb’s Equity: Pennington v Waine [2002] LMCLQ 296; i
of the Trust Mechanism in the Rule in Re Rose’ [2003] Conw 364.

143. (1937) 57 CLR 555; [193?}*?&1;{13?3%

144. 5 264; ) o

1fg %gfjgn‘}a_?;e(jez?gmr of Taxation (1963) 109 CLR 9 at 28-9; [1964J ALR 131 awt‘ldrB, T?-lo‘quj}lgp\:fﬁ

e Cmr of Taxation (1969) 123 CLR 206; see generally L Zines, Equltable Aasa%n{nff‘\ s.d, e

Equity Assist a Volunteer? (1965) 38 ALJ 337; N Seddon, ‘Imperfect Gifts of Torrens Title Lan

ALJ 13; and [6-140], [6-145].
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ustrations

Two unanswered questions

D Real, not Hypothetical, Question
Real questions
When present
Futurity
Relared points
Real answers
Federal judicial power

E Sufficient Interest
Sources of rules
General
Federal jurisdiction
Standing at general law
Public laws
Extension of the vule in Boyee's case
Standing by concession
Private rights
Relationship with standing
Strangers to contracts
Suggested principles
Other situations
Rights of complaint conferred by statute
Examples
England: generalisation of standing
The tendency of modern decisions
F Contradictor
The requirement
When satisfied
Discretion
G The Decree
General
Formal marters
Correct statement of law

Statements of fact supported by evidence or agreed facts

Clarity and precision
The substance of a declararion

Using form to achieve what is disallowed in substance

Example 1: peril avoided
Example 2: penl encountered

Other aspects of form and substance
Relief upon terms
Dispositive effect of substance
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[19-225]
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[19-240)
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[19-260]
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[19-270]
[19-275]
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[19-005]

Declarations

H Ouster of Statutory Jurisdiction [19-290]
How ouster achieved [19-290]
Legislation [19-290]
Ouster by distinction between public and private? [19-295]

1 Discretion [19-300]
Significant aspects [19-300]
Declaration would be inutile [19-300]
Declaration would be inconclusive [19-305]
Alternative remedy [19-310]
Traditional equitable defences [19-315]
[19-320]

Criminal law

A Introduction

[19-0051 " The power of the court to give declaratory judgments is among the most important
of all Cura! remedies. There was always an historical difference between general declarations
maoe by the court in the course of litigation between private parties and declarations made
Jw the court in litigation between the Crown and a private party. The former are declarations

diction; the jurisdiction in which the latter are made

made in the so-called ‘original’ juris
is called the ‘supervisory’ jurisdiction. It is clear that at all times the Court of Chancery in

England had the power to grant declaratory relief in its original jurisdiction as ancillary to
the granting of some principal relief. Thus the court could in an appropriate case declare that
the plaintiff was a cestii que irust of a fund of money and then grant an injunction against the
defendant trustees to restrain them from committing a threatened breach of trust. Equally, a
court could first declare that a contract existed and then order specific relief. In the supervisory
jurisdiction, equity could hold the Crown, its officers and public authorities to account, subject
to the historically extensive immunities enj oyed by those entities and persons. The distinction
between declaratory relief in the original and supervisory jurisdictions continues to exist.
To put the point at its lowest, the considerations relevant to whether declaratory relief should
be granted or refused are somewhat different where the litigants are private parties and where
the litigants include the Crown. In Australia, perhaps more than in England, the ‘standing’
requirement imposed on a plaintiff differs according to whether the original or the supervisory
jurisdiction is invoked. But the original jurisdiction of equity has been widened by statute so as
to become a general declaratory jurisdiction: a jurisdiction available to parties whether or not
the Crown is involved. And because the original jurisdiction of equity has been widened to the
extent it has, the resulting statutory jurisdiction is used daily by litigants — again, whether the

Crown is involved or not.

It is possible therefore to speak of declaratory r
declaratory relief is claimed. This chapter see

modern declaratory remedy; to identify any limits on the juris
and to consider certain matters relevant to the court’s discretion whether to make or refuse

declaratory relief. The topic is one of the most important among remedies, since declaratory
relief can be relatively quickly obtained; it may therefore be obtained at less cost; and, most
importantly, it has the advantage of being available in circumstances in which no other relief

would be available.

elief in terms that apply, prima facie, wherever
ks to explain the origins and nature of the
diction to make declarations;
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[19-010 i
| Equity: Doctrines and Remedies

- B Nature and Development
Original jurisdiction
[19-010] Ancient equitable jurisdiction

hen discussing the ancient inherited jurisdiction of the

declaratory relief, Bankes L] said:! Court of Chancery to grane merely

I cannot dULl]?t th?.l had = by ¥ g » € Mmere
[hﬁ (,-UU t of Chal 1y of e h jut it e‘([)edle[lt 0 mak
ce LhO!: dd b O
dedatatmy ]Udgllle[l[S t}lE}’ WOU]d the lal d dnd exercised the T }glh to d() .
claime 50

As a statement that the Court of Ch

e i g it ol ! ancery was able to grant declaratory relj ‘

e {gndnl; E;ﬁ;:gzag;iief t]i) en.force the rights so declared, his Lords‘{li;’lslzia‘:;iwut .
o o apdines cx‘m; - ?5‘ .JkCIt?d no autlldority in support of his statement, There e
o O; ifpc Oiro nil ed’ declarations.? However, these decisions were eietlire
ol st S8 I g ;gt 8 1§w an extremely narrow jurisdiction; so narrow that <
1850 the e have been Con\n;n ‘if some of the leading judges of the equity courts. Bef B
decrees and it constantly dezlinedstznrtnglir?ﬁiilmles ; . inadbility o H}ake e dECiaratg;;
11}(3? tti}:tl i?ee tl;zd no ]urisdictipn to entertain the com;Tsz&t yole s .

ant in possession had wrongfull

land of at least equal value. He said:* !

tenant-in-tail in remaj
. i mainder
exercised his power of exchanging land for

]}]E Pld l‘Iltl‘ﬁJb qu‘llty t Ieliei In respect of this CXCh nge WIH be i Ulld Lo res OIVC IESeH nto E] a
hl h fOl’ h arg 161’?(, Wl“ \l ; € h eCl . 1€ lllO (ZEO 5 country, n €
m (o] a f [1 jurisp 11 h niry, na 1

whic the argurnr ac Ct )] fuls 1 de O 1 dimely,

a want of a jurzsdlct on Ce a (iE.L. are s befc € a pa ereste S
Lo ascertain Hd =
£ f P ¥ t d d actuallg

If the Subject matter O{ e ceedi cre I able 1 Yht tit
) 81 Pro: dl gS Wi V q g
i ! - an egﬂl (aS Dpposed e Uit‘ bl Tl i € or
itle ¢ ) - l )uld ha i bﬁ‘en POSSlble before S] O] 1 Rolt ’S £ '&Cf 3 UIIIESS E 8’ l g 0]
h I d]udl ated upon at Ia . E €n lf the SUl ject mzlt’ l
title nterest hac ISt l)ee[] a C W v er were e

Scortish case of :
of Earl of Mansfield v St 8
» Steward,? a case in which
sought a decl 19,8 €3 which the appellant as : L\
5 aratory order as to the sufficiency of the title whiclfphis vendolsusmha}?er Of,‘%a
ought to o1

upon hi ;i i v
pon him, Lord Brougham LC — perennially agitating for reform’® — gaid:10 -ﬂ

My Lords, I ca ions in thi
Mk Eng)lish ?;‘;);gc:}s:}:{z %Eil;v}?t‘m-r-m in this case without once more eXpressing my great vay
o ettt L o jur 1spruden.ce, and of those who enjoy under it the s’c;CLll‘ity,
o e e s i nlspces which they Rave from that most beneficial and mos!tl
S intol(jj ceff 1111g, called a declaratory action. Here you must wait till a
ourt; here you must wait till possibly your evidence is gone; here
;

Guaranty Trus
2. Duffeldv E’g’ﬁ;ff?g{ %reF;BYI?rIﬁ 2 I;;;n;zyEg 90509[1191511 2 KE 536 at 568; [1914-15] All ER Rep 24 at 37
Taylor's ¢ ; ‘ ! i laylor v A-G (1 i . E
aylors case, and a view different from that advanced here, se(e g} gniiar?djc}r? , ‘ngiitligi iFOBan?lYSis -
' n Declararory

Relief’, in K Dharmananda and A
A Papa ] specti
e T, o et n apamatheos (eds), Perspectives on Declaratory Relief, Federation Press

o
25 R n { 1 are 344 at 385; 67 ER 680 at 697.
i

I(\/l[{iﬁfc)riigell‘%%q | at 621-2; 41 ER 1082 at 1083 (emphasis in original).
Advinl S sy, e Decl

. E leCH[Slle v Ste) ( T e
10 arl o ld, St ard 1846) ] BE“ 139 at 160 1. Se also Chmgh'vkawhr € (1841) 1DeG & Sr 164

OO NoN s

aration in Australian and United States Federal Courts’ (2004) 12 AJ
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Declarations

ever, in ninety-nine cases out of a hundred of obtaining the great benefit
of this proceeding. In Scotland you have that benefit; and a more remarkable instance of its
beneficial tendency does not exist in my recollection than the present litigation. How would Lord
Mansfield have been situated in the case we now have, and how would the vendor of the estate
have been situated if they must have waited «ill perhaps after two or three generations there was
a new heir in possession, an heir substitute, and the question was raised? [r is most comfortable,
it 15 most gratifying to that noble person, as well as to the other contending parties, that they

have had access to the decision of the Court below, and of your Lordships in the last resort, the

highesr judicial authority, and that he now takes a title which is just as good as if he had an Act of

Parliament deciding in his favour, and as secure in the expenditure of his money, and the other

parties as secure in taking it

you have no means what

[19-015] English reforms
situation in mind that the parliament at Westminster enacted the Chancery

It was with this
e Special Case Act’ and ‘Sir George Turner's Act’. Section 1

Act 1850,"" also known as ‘thy
provided:
Whereas proceedings in the High Court of Chancery in England are attended with great delay
and expense, which it is expedient to diminish be it therefore enacted ... that it shall be lawful
for Persons interesced or claiming to be interested in any Question cognizable in the said Court
a5 to the Contruction of any Act of Parliament, Will, Deed, or other Instrument in Writing, or
any Artitle Clause, Matter or Thing therein contained, or as to the Title or BEvidence of Title

to ang Real or Personal Estate contracted to be sold or otherwise dealt with, or as to the parties
to 0 he Form of any Deed or Instrument for carrying any such Contract into effect, or as to
atv-other Matter falling within the original Jurisdicrion of the said Court as a Court of Equity,
oz made subject to the Jurisdiction or Authority of the said Court as a Court by any Statute not
being one of the Statutes relating to Bankrupts, and including among such Persons all Lunatics,
Married Women and Infants, in the Manner and under the Restrictions hereinafter contained, to
concur in stating such Question in the Form of a Special Case for the Opinion of the said Court,

and it shall also be lawful for all Execurors, Administrators, and Trustees to concur in such Case.

This provision armed the court with some power to grant merely declaratory relief. However,
the power was severely limited. First, the power was confined to the various matters enumerated
in s 1. Secondly, the power required the concurrence of both parties to state a case to the court
for the granting of declaratory relief. Thirdly, even if both parties concurred in the stating of
the case, the court had discretion to refuse a declaration and to remit the case so stated to a
common law court.
[19-020] Not surprisingly,
of declaratory relief in the Chancery Procedure Act 185

No suit in the said Court shall be open to Objection on the Ground that a merely declaratory
Decree or Order is sought thereby, and it shall be lawful for the Court to make binding Declarations
of Right without granting consequential Relief.

The 1852 Act did not suffer any of the defects which impaired the utility of the 1850
Chancery Act. But like that enactment, the 1852 Act was also interpreted restrictively.
In Rooke v Lord Kensington,'® Sir William Page Wood VC held that the 1852 Act conferred no
authority on the Court of Chancery to declare a plaintiff’s rights unless the plaintiff claimed
principal equitable relief or principal equitable relief could have been granted if claimed.™

[19-025] The next significant change occurred at the commencement of the Judicature Act
and Judicature Rules."” Together these invested the Supreme Court of Judicature with plenary

the Act was not found adequate. Parliament returned to the topic
2.12 Section 50 of that Act provided:

11. 13 & 14 Vict ¢ 35.

12. 15 & 16 Vict ¢ 86.

13. (1856) 2 K &] 753; 69 ER 986.

14. Rooke v Lord Kensington (1856) 2 K & J 753 at 760-2; 69 ER 986 at 989-90.
15. The Legitimacy Declaration Act 1858 (21 & 22 Victe 93) slightly extended

the Court of Chancery but does nor call for discussion here.
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[19-025 i
1 Equity: Doctrines and Remedies

declarator -
1850 and YSI;(EV‘;‘:A;{};;E?EW{E}?HS ha s worded to depart from the interpretations gi
Rules of the Supreme G - That wordmg survived into later rules of court. Order I%lveln it
ourt, which remained in force until 26 April 1999,' provid Ei  oftig
] Jvidaed:

\I acti ] er cee sna e Open €c 1 On the
INo action or ot PIo nglh € Op to Db tion o h
U_dg 1ent or orde 1s sought [11!. eby ar 1 € court make st
1 d h O y
; : 3 a b
Or not any u)llsequcntlal rehei 1S Or C()Uld be daimed

gmuné that a merely declaratory
ding declarations of right whether

[19-030] Current English rules

Later provisi
ons have been made i i
' in yet wider terms. Th i
B! N o s. The current rule in En :
- iash alned?nj;‘itlons of nght’. It provides: ‘The court may make bindigrllan(;1 d]band_nns
R et Cslz_ec;ztzr brcmefdy ;}q claimed’.' A significant difference betWeerg1 EZC i%riilltIC)ns
i a further rule 7ering ¢ i 7 e
Rl 968 (LK y empowering courts subjec ivi
- 3 . . s ject to the Civ
e e ) 0 grant an ‘interim declaration’.'® It will be necess: o
1 declarations later in this chapter.? R fachim to el

Reforms in New South Wales
[19-035] From 1880 until 1901

Until 1880, the equi
, quitable powers of the Supr b

it e B ! preme Court of New South Wales i

positionoogrta}f:ér:)‘iih fdéiflratory ‘rehef. In this respect the positigrli w:svﬁ‘: o

e LB U gf rhecgﬁzrrsl/ in Fijnglar:id be%re 1850. In 1880, legislation :\;ffl;] ir?jcilgc{]:

. ‘ ; o ancery Procedure Act 1852 i /

immaterial changes.”® Under the 1880 Act and its 190] sicc(e[sjsi(r) lllnitro\ﬂvljse \griqlilthdwales e
: vided:

icf_]s:iit s(l%all be open to objection on the ground that a merely decl
e Court may make binding declarations of right without gr

Since the Court of d fi i
1852 legislation appliiﬁ?s Tzr%t}:gld eds matal v e
placed a similarly restrictive interp
in J C Williamson Ltd v Durno erL
to make a declaration as to wheth,
consent to a proposed assignment

aratory decree is sought therehy
anting consequential relief,

da 2 rpretation upon precisely similar
raeI;lgt,i ;; was tll'iarcll\l]y sugprising that the Australia¥1 courts
on the New South Wales i

e ales section. For example

. I&Ilaer\;eyjl held that the equity court was without poiw:r’

e ligseogd }lzad or had not unreasonably withheld his
consent to a pror , : y his tenant, it being i ssible '

a 3;1;11:(1[?%, ;e(lilef‘q‘).n such a declaration. Similarly, in Walsh o Ale];clc%ng:ﬁ? ?STI:-)IL T oo

ecision of Rooke v Lord Kensington,™ subject only to the glosgaté}llc;tjt}ippmv'(d

e2quity

urt L.OLlld grant me]ely e I ¥ q ol

CO d Clarator rellef if consequent la[ re f,f COU](] be l)l allled 7 tllE[
NS

court even it not in the eqlllis court ltﬁelf. ° K

Statutory reforms of this position occurred in three stages
[19-040] From 1901 until 1924

Apalt from t}le gene l d T I T €8 ll ] cd mn €
ra ecld[ato V Jowe b out h CC rlle 1mn 1880 j[OIIl l 901
al S d N W S
ﬂ e Sllpleme C()Urt of NEW \.SO lth CC alﬂs lldd ]U lsdlctl( to m de [ t‘:)I& orders in D
T L clke Clara Id S 11 § eClilC

S (_)f case. p y[: Yy
p Al pPplic T 1O clar n t Cc S
types se a ll atLo; f de la ato relier in IJESE S E:(:lfl types ()i case was I)Y wa

Of O fg atiny mim 8 .
rigin su ons ] v 1 W e 1 VoL
g and aff d&\ 1t (el prD 1810 ﬂllo Ed d Cld{ati() s to bC mdde mn {a

16. The Civil Procedure Rules

%; 81V1% Iljroceélure Rules iég%l(%li)(gfo) é—gmmﬂﬂced iy
. Civil Procedure Rules A1

15, See [1_9;140]419-1%%:].1998 s

20. Equity Act 1880 (NSW) 5 50.

21. Equity Act 1901 (NSW) s 10.

22, (1915) 15 SR (NSW) 442.

23. (1913) 16 CLR 293.

24. (1856) 2K & ] 753; 69 ER 986

25. Equity Act 1901 (NSW) Sch 4.
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[19-055]

Declarations

the next of kin of deceased persons, any cestui que trust, ot

of creditors, devisees, legatees,
h person. The declaration could be made with

any person deriving an interest under some suc
regard to (a) any question affecting the rights or interests of the person claiming to be creditor,

devisee, legatee, next of kin, heir at law, or cestui que trust; (b) the ascertainment of any class
of creditors, legatees, devisees, next of kin, or others; (c) the approval of any sale, purchase,
compromise, or other transaction; and in other situations. These provisions were frequently
used and highly beneficial. They readily enabled disputes to be determined in form by the
answering of questions, but in effect by granting declaratory relief. Relief was thus awarded in
disputes over legal rights, equitable rights, and both legal and equitable rights. And the relief
was awarded mainly on the basis of documents. One limitation was that the jurisdiction came
to be limited to cases involving no dispute of fact. But whereas relief under the general power
1o make declarations was only awarded where consequential relief was claimed or could be
granted, in the cases listed above that limitation did not apply.

[19-045] From 1924 until 1965
The general power to make declarations was amended in 1924 to read thus:?

the ground that a merely declaratory decree is sought

No suit shall be open to objection on
declarations of tight whether any consequential relief

thereby, and the Gourt may make binding
is or could be<!auned or not.

ve the objective of conferring plenary declaratory power on the
in finding new limitations on its powers. In the year after
nded, Harvey CJ in Eq said of the reworked section:”’

uit in Equity’, a well-known form of procedure, viz a suit

However, this did not achie
Supreme Coart, for the court persisted
the geneial declaratory power was ame

e subject matter of this section is a s
for equitable relief or relating to equitable rights and titles.
(19-050] Another reason behind this narrow construction seems to have been that to
grant declaratory relief in respect of purely legal rights, titles or interests would be contrary

to the essential concept of having law and equity administered by different tribunals. In

New Souch Wales at the rime, that concept was matched by the reality that the Supreme Court
g the amended s 10, if it were possible for

sat separately at common law and in equity. Regardin,
the court sitting in equity to declare thata defendant was in breach of contract or wrongfully in

possession of land, then the Supreme Court sitting in equity would thereby prevent a judge and
jury from deciding those matters at common law, which was what the Common Law Procedure
Act 1899 (NSW) required. On the view taken by Harvey CJ in Eq — which prevailed in both
the Supreme Court of New South Wales and the High Court of Australia™ — there was power
in the equity side of the Supreme Court to grant merely declaratory relief in any suit relating to
purely equitable rights and titles whether or not consequential relief was or could be claimed.
But with regard to legal rights or titles, declaratory relief was only available if consequential
celief was or could be claimed. The logical force of the underlying arguments is undeniable.
However, those arguments supported a construction of the power to make declarations which
undoubtedly caused major commercial inconvenience. Among other things, that construction
ensured that complex commercial disputes were put before juries unlikely to be well versed in

the activities of commerce.
[19-055] Surprisingly, it was not until 1965 that the New South Wales parliament took the

fer plenary declaratory jurisdiction on its Supreme Court.

next step in its long battle to con
The then existing form of s 10 of the Equity Act 1901 (NSW) was omitted and replaced” by a

considerably more detailed provision which began:

26. Equity Act 1901 (NSW) s 10, as amended by the Administration of Justice Act 1924 (NSW) s 18.
27. Tooth & Co Lid v Coombes (1925) 42 WN (NSW) 93 at 94.
28, See David Jones Ltd v Leventhal (1927) 40 CLR 357; Langman v Handover (1929) 43 CLR 334; Harvey

v Walker (1945) 46 SR (NSW) 180.
79. By the Law Reform (Miscellaneous Provisions) Act 1965 (NSW).
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[19-055]

Equity: Doctrines and Remedies

to indi i
Cla;::]lz]e blgdlig ﬁeclaratlons of right whether o
ed, and whether or not the suit ;
< : e suit in which th
ora ates i :
suit which relates to equitable rights or titles

dre r'iot any (;onsequential relief is or could be
claration is sought is a suit for equitahle relief

No sur 1 d ¥ TY
Ell b ope (0] Ob] Crion o hﬁ‘. grou \d h'] a erel d 1 ato d
S [& € It I ecla ecree

A second subsection provided th i
el that, without limiting subs
i powei:?ilj;fgs aﬁla%r‘lfz‘ other th.mgs, ‘the nature% qualitgflgllnctih:xtceoriltrt fw EE -
s imere,s ! é ity or Idutles of any persons in respect of any 1'6(:11 o
T o e e 1;3, 21 \;wirs,. r1ght§ and I.iabilities or duties of any persons a_r'o'r o |
kel gal relations, including any partnership agreement: ik
s any contract of some other class: any Act, reguy lationr:l: f 1‘11V agl’gemtnt
: ule; and so op,

law side ;
of the Supreme C :
e . owe
P Court in commercial causes, albeit a more limiti:d p e E?e Commor
OwWer.

issought therehy,

estates,

[19-060] Construction of the 1965 provision

After : islati i
Fnt 33(&}11 v;all:f;i}femv; {hl}itory, it could scarcely be doubted
' nded the equir Vil juri
To eouemn Wales ‘he equity court’s declaratory jurisdicrio imi
PR s W;;sssf the f}ud[ma.ry things appeared otherwise. Hourfle\tfc;rb illarlgely p——
St a0 difﬁcugton' adorded its full breadth. In Sutherland Shire Cow; "ile la,ng“age e
s e el )lf Iin Scl‘armg Ithe validity of a rate, notwithstandin Clt ﬁ: 53{6_”‘113}_{;(_875,31
e dedh;:ed t;ofoﬁlong,tl}:w Honloulr stressed the general utility gf dc::cell;/:aliablhtg'og
I A : oW the overly limiting reasoni i Holding
s S oW - soning of Myers ] in Salmar Hold
i e L7 o00n thereafter, the Court of Appeal® i
o R e gﬁiz il;l;;f:;g:éajsi and N}n terms endorsed thepgiews 2?{‘;1:;35}]1: d‘gemsmrjl
< o ekiers. Mason JA, with wh i veed, hold i
1rt’s jurisdiction to grant declaratory relief was larg‘glyolillﬁfliffég J:Z?l agrefd’:}ellg iy
» the only inhibiting

that the legislature of

ld h 3 q ¥y
S Ju Crion. e
] sdic C h N SO [ T g
its 1S tion e jurl (I tion of e ew !h O(IEI es e court to grant dEC[aIBtIUIlS

after 1965 was in .

. no material res ‘
Judicature systemn, pect different from that of the English courts under thei
eir

Forster v Jododex Australia Pty Ltd
[19-065]  Significance of the case

In the establishment
s of the declaratory jurisdicti
bl e : y jurisdiction that exists in A. i che i
g appea? ﬁg ntlhi] S:gg Court of Australia in Forster v ]ododzx X;?t-?cllf tl(jjda‘: }}‘T e
it et o ey Noutl'Sl Wales on the meaning of the 1965 provieﬁ Ehy .
. . ew South Wales. Nonetheless, the decision of tlilc:sl-lll?li =
igh Court

Ehat no au hori y g P
COUld b(‘) ran d i
C : € l)ecause 1t had in eX‘ vali ora cence
" istence a al[d €X] i i
f :’ Tect, thElt :CIltlEIlt on OUId have preCIUded the granting Of a]_lthofity I(I MIO] orster l(;
enter tlle [ele vant HIICI. Stleet J llpheld the Company‘s C(}ntention he ) S
. i correctness Of hin

H our d Ial’ y .
atio
a 1 d H gh 8 P U ]
Q! UL'S dec 1 was a 1 me ll ] e 1 (:( It ]}le recautions ()f hESltaIIl udges

30. Commercial Causes A
ct 1903 (NS i
Sct 1965 (NSW). See H 1 Glas(s anyf){ B Mesghes G he Law Reform (
ew South Wales’ (1966) 40 AlJ 232 4
31 [1970] 1 NSWR 356, '
% él??O)f{llziX/N (NSW) 234,
- satmar Holdings Pey L ; i

% et CEAR 43&1.&1 v Hornsby Shire Council [1971] 1 NSWLR 192,

Sl eform (Miscellaneous Provisions
gher, “Summary Determination of Commereial Disputes iri
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were effec
jurisdiction to make the dec
determine the questi

[19-070] Width of jurisdiction
The balance of the reasoning of the High Court on the proper cons
Wales statute applies to equivalent provisions elsewhere in Australia. Forster v
has been described as ‘the root authority in Australia in rel
relief pursuant to powers which are analogue
The High Court in Forster's case unanimousl
the Supreme Court of New South Wales by the enactment in question
than the power of a court under a ]
whom the other members of the court agree

[19-075]

Declarations

tively dismissed. All the judges sitting in the High Court held that Street ] had
Jaration, notwithstanding the power of the mining warden to
ion in issue and notwithstanding the specialised nature of the dispute.

truction of the New South
Jododex Pty Ltd
ation to the granting of [declaratory]
s of the original' 1875 provisions in England.”
v held that the declaratory power conferred on
36 was no more limited
udicature system to grant declarations.”” Gibbs J, with
d, said the jurisdiction to make a declaration is

horities which said that the jurisdiction is ‘almost

‘a very wide one’.”® He noted” English aut
was ‘neither possible nor desirable

unlimited” or words to similar effect.* Gibbs ] held that it
to fetter the broad discretion given by [the New South Wales statute] by laying down rules as
to the manner of its exercise’.# That view has been applied to the legislation relating to other
courts.#? Howevet, Gibbs ] admitted that ‘before the discretion is exercised in favour of making

a declaration’, the following rules should in general be satisfied:*

theoretical question; the person raising it must have a real

The queéstion must be a real and not a
someone presently

interes: to raise it; he must be able to secure a proper contradictor, that is to say,
exiscive who has a true interest to oppose the declaration sought.

[ ater, in Ainsworth v Criminal Justice Commission,* the width of the remedy was again

eriphasised. But the court also stated what must be the case, namely that the awarding of

s‘is confined by the considerations which mark out the boundaries of judicial power’.*

declaration

[19-075] Current Australian provisions
The Supreme Court Act 1970, which commenced in 1972, introduced the Judicature system

into New South Wales. Section 75 of that Act provides:

No proceedings shall be open to objection on the ground that a merely declaratory judgment
ding declarations of right whether any

or order is sought thereby and the Court may make bin
consequential ruling is or could be claimed or not.

35.  Australian Competition and Consumer Commission v MSY Technology Pry Ltd (2012) 201 FCR 378 at [13].
See also Aussie Airlines Pty Ltd v Australian Airlines Lid (1996) 68 FCR 406 at 414; Edwards v Santos Ltd
(2011) 242 CLR 421; 275 ALR 489 at [37].

36. Equity Act 1901 (NSW) s 10.

37. Forster v Jadodex Australia Pty Ld (1972) 127 CLR 421 at 435,

Pty Ltd v Hornsby Shire Council [1971] 1 NSWLR 192 at 202.

38, Forster v Jododex Australia Pey Led (1972) 127 CLR 421 at 435,

39, Forster v Jododex Australia Pey Ltd (1972) 127 CLR 421 at 435.

1 Dock Labour Board

40, Hanson v Radcliffe Urban District Council [1922] 2 Ch 490 at 507; Barnard v Nationa
Ja v Egbuna [1964] 1 WLR 219 at 225.

[1953] 2 QOB 18 ar 41; [1953] 1 AILER 1113 at 1119; Ibenewel

41.  Russian Commercial and Industrial Bank o British Bank for Foreign Trade Ltd [1921] 2 AC 438 ar 448, adopted
by Gibbs ] in Forster v Jododex Australia Pry Led (1972) 127 CLR 421 ar 437-8. See also Commonwealth
v Sterling Nicholas Duty Free Py Ltd (1972) 126 CLR 297 at 305.

42. TFor example, Ainsworth v Coriminal Justice Commission (1992) 175 CLR 564; 106 ALR 11.

43, Forster v Jododex Australia Py Lid (1972) 127 CLR 421 at 437.

44, Russian Commercial and Industrial Bank v British Bank for Foreign Trade Led [1921] 2 AC 438 at 448, adopted
by Gibbs ] in Forster v Jododex Australia Pty Lid (1972) 127 CLR 421 at 437-8. See also Commonavealth
v Sterling Nicholas Duty Free Pty Ltd (1972) 126 CLR 297 at 305.

45, (1992) 175 CLR 564; 106 ALR 11.
46, Amsworth v Criminal Justice Commission (1992) 175 CLR 564 at 582; 106 ALR 11 at 22. See also L Sarna,

The Law of Declaratory Judgments, 3rd ed, Thomson Carswell, Toronto, 2007, pp 15-17. Cf Hanson v Radcliffe
Ushan District Council [1922] 2 Ch 490 ar 507; [1922] AILER Rep 160 at 162.

approving remarks made in Salmar Holdings
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[19-075] E

quity: Doctrines and Remedies
This section in effect re-enacts s 10 of the Equity Act 1901, as it stood from 19

24 to 1965
with the crucial change of ‘suit’ to ‘proceedings’. Most other Australian courts have the benefit

of materially identical provisions.”” Except for the power of English courts to gra
declarations’, the provisions for the making

under the Civil Procedure Rules 1998 (UK) a
the application of those provi

nt ‘interim
of declarations appear to be of the same width
nd the various Australian provisions. Whethe,
sions differs berween Australia and England is a separate point.

Supetvisory jurisdiction
[19-080] Peculiar development

Declaratory relief in disputes between the Crown and a subj

Originally, a subject could either sue the Crown in any court by petition of right brought
(with the Crown’s fiat) against the Attorney-General or, alternatively, by bill brought (without
obtaining the Crown’s fiat) against the Attorney-General in the Court of Exchequer Chamber.
Seemingly, in either cage declaratory relief would be obtained; and merely declaratory rel
at that, whether or not principal relief was or could be sought. Indeed, declaratory relief wag
about the only relief available to a subject against the Crown as the courts were unahle to make
coercive orders against the Crown, After falling into abeyance for some time, this head of
declaratory jurisdiction was triumphantly resurrected in the United Kingdom by the Court of
Appeal in Dyson v Attorney-General,® a decision repeatedly followed in England,® specifically
approved by the Privy Council 5 and enthusiastically embraced by the courts of Australia 5
An attempt was made in Tito ¢ Waddell (No 2)
the Crown under the principles of Dy

ief

¥ to limit the scope of declaratory relief against
son’s case. In Tito’s case it was conceded by the Crown
that the jurisdiction was not confined to declarations that some document or action was
invalid, but extended to other cases, such as making declarations that property vested in the
Crown was subject to some trust or mortgage in favour of the plaintiff; and that a declaration
was properly made in, for example, Hodge v Autorney-General,™ to the effect that the plaintiffs,

as equitable mortgagees, were entitled to retain possession of mortgaged property until the

, redeemed the mortgage. However, the Crown
ction to declare that the Crown owed a plaintiff a sum of
the point are slender: Pool v Attorney-General % 5 badly
reported case, tended in favour of the jurisdiction, while Rowlatt J's decision in Bombay. ari!
Persia Steam Navigation Co Ltd v MacLay’ tended against it; and Sir Robert Megarry VC in
Tito's case found it unnecessary to decide the point. But there

contended that there was no jurisdi
money. The autharities directly on

Seems no reason in principle

47. Federal Court of Australia Acr 1976 (Cth) s 21; Court Procedures Rules 2006 {ACT) reg 2900; Supreme
Court Act (NT) s 18; Supreme Court Act 1935 (SA) s 31, Supreme Court Rules 2000 (Tas) reg 103;
Supreme Court Act 1986 (Vie) s 36; Supreme Court Act 1935 (WA) s 25(6). The High Court has no
explicit power to award declararions, but has the general powers conferred by the Judiciary Acr 1903 (Cth)

31; see also s 79, In Queensland, the Supreme Court ‘may hear an application for a declaratory order
only and may make 2 declaratory order without granting any relief as a result of making the order’: Cjvil
Proceedings Act 2011 (Qld) s 10.

48. See Dickinson v Perrignon [1973] 1 NSWLR 72 ar 83; Makin v Gallagher [1974] 2 NSWLR 559 at 583;

cf Parramatta City Council o Sandell [1973] 1 NSWLR. 151 at 173; Mutton v Ku-ringgai Municipal Council
[1973) 1 NSWLR 233 ar 252,

49. [1911] 1 KB 410; [1908-10] AIL ER Rep Ext 1097.

50. See, for example, Simmonds v Newport Abercan Black Vein Steam Coal Co [192111KB 616; Hanson ¢ Radcliffe
Urban District Couneil [1 922] 2 Ch 490; [1922] AILER Rep 160.

51, Esquimalt and Nanaimo Railway Co v Wikson [1920] AC 358 ar 365-8.

52. See, for example, A-G (Vic) v Commonwealth (1945) 71 CLR 23%; Crouch o C
A precursor to Dyson v A-G i A-G (NSW) v Brewery Employees Union of N

53. [1977] Ch 106; [1977]1 3 ALLER 129.

54. (1839) 3Y & CEx 342; 160 ER 734.

55, (1708) Park 272; 145 ER 717,

56. [1920] 3 KB 402.

ommonwealth (1948) 77 CLR 339.
SW (1908) 6 CLR 469.
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[19-095]

Declarations

i 5 imitation is
limitation should be thought to exist. The b§51s for thfe aﬁ%ﬁisg.;d]i;n'gi thap I
why such a limitation inst the Crown declaring the existence of a de L R RIS
s mﬂke‘ﬁn e aga‘mst the Crown. It is not. In any event, in Aus.trﬁ 1_a],3t i m{tg:,have
S 318?“_“ actions against the Commonwealth, whose rig tf \é:s awn =Rt
e i aPPhY . { the subject.” ‘Crown’ for this purpose means [1 3 o i
be?n e?u}ilpa;ate?nwsl;hr_{la(r}s?o(r) exan;ple, an English court will not make a declaration
right of the torum, 3

- g 5
obligations of the Crown in the right of Canada.

Illustrations of width: original jurisdiction

e e il o i ariety of situations in which
[ ility and scope of the remedy there is no doubt. T;‘E{ vanfetgngnsples T Dy pch
o T1:he s be made is numerically limitless. A brief list o
declarations may e is um
illustrate the width of the jurisdiction. i o i o P s i s
ions made th: Rl
status, declarations can be I: g thanas, s the

s matt?g:s o fmtdtuthe plaintiff is still a member of a club, E?UK;,S T

o 1 e 1,8 or is not;™ or that resolutions purpor:tef yp x
ional organisation,™ 2 : o

piﬁﬁeriixs’alid‘ﬁi o? chat a person pretending to be such a member
al : N

19-090] ~Repperty law o ¢ to in order to determine
: g ty law, declaratory relief is frequently resorted to limitations.® the
In the fiela of property law, decl: -ty the validity of limita .

n the fig f title to land® or, indeed, of personal Property, b declaratishsateparcdlasly
P\ ? ill™ and vendor and purchaser questions;’ and suc
meaning of a wi )

«p to abore lengthy and expensive litigation.

72
19-095] Commerce t been concluded.
[ declarations can be made that a contract has orfl:ﬁz n;;ties Tt st
In comrr_lefce"_ be made ascertaining the rights and obligations o P sences of a breach.®
Decmratl}?m Cd[il h of contract has occurred,™ or what are the conseq

declare that a breac

iati 2 Al
< e irs; Ex rel Indian Association of Alberta [1982]
57. Judiciary Act 1903 (Ctl : et e ral
& y Foreign and Common
58. R w Secretary of State for

ER 118.

[ NSWSC 916 at [14]. . e 173,
?)(9) ﬁoif%gl-i?,];il]ies Imperial Club Led [1920] 2 KB 523; [1920] Al ER Rep
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[t is now accepted that superior courts have inherent power to grant declaratory relief. It is a
discretionary power which ‘[i]t is neither possible nor desirable to fetter ... by laying down rules
as to the manner of its exercise’.” However, it is confined by the considerations which mark cut
the boundaries of judicial power. Hence, declaratory relief must be directed to the determination
of legal controversies and not to answering abstract or hypothetical questions.” The person
seeking relief must have ‘a real interest™ and relief will not be granted if the question ‘is purely
hypothetical’, if relief is ‘claimed in relation to circumstances that [have] not occurred and
might never happen™ or if ‘the Court’s declaration will produce no foreseeable consequences for
the parties’.
The first sentence in that paragraph,® if true, would mean that special legislation or rules
of court are not needed to empower superior courts to make declaratory orders. As there was
special legislation empowering the court from which Ainsworth's case reached the High Court to
make declarations,” and as the High Court itself enjoyed the same power,” this suggestion was
unnecessary to the High Court’s decision. Other observations may also be made. First, in saying
that ‘[i]c is now accepted’ that superior courts have inherent power to grant declaratory relief,
their Honours evidently accepted that proposition themselves. However, it is unclear whether
they meant to include others in the group said to accept the point in question. In the decisions
cited by their Honours, both in the quoted passage and elsewhere in their reasons, no other
court accepted that superior courts have inherent power to make declarations. Secondly, it may
be that their Honours would have been willing to change the law by accepting that superior
courts ought o be considered to have inherent power to make declarations, even though that
had noi'been the previously accepted view.”” On one view, a corresponding change to the law
occzten in Cardile v LED Builders Pry Ltd,* where the High Court of Australia held that power
te thake Mareva orders stems from the inherent jurisdiction of courts of equity (including in
2 Tddicature system) to protect the efficacy of the court’s own procedures. In particular, it was
said that Mareva orders serve to protect the efficacy of the courts’ procedures for executing
their own judgments. The reasoning given in support of that decision in the Cardile case has
(with respect, correctly) been treated by Australian courts as convincing. Correspondingly
detailed reasoning was not offered in the Ainsworth case. It is therefore unclear whether the firsc
sentence in the passage quoted from Ainsworth’s case expressed a willingness to change the law.
Whatever the intended meaning of the first sentence in the passage above, it is arguable that
it does not meet the conditions of a seriously considered dictum which courts below the High

Court ought to follow.

None of this is to say that it would not be permissible for the High Court of Australia to
change the law so as to make a power to award declarations an inherent power of superior
courts.” However, at present it is doubtful that it is the law of Australia. The merits of making

90. Forster v Jododex Pry Ltd (1972) 127 CLR 421 at 437.

91. See Re Judiciary and Navigation Acts (1921) 29 CLR 257.

92. Russian Commercial and Industrial Bank v British Bank for Foreign Trade Ltd [1921] 2 AC 438 ar 448; Forster
v Jododex Pty Led (1972) 127 CLR 421 at 437.

93, University of New Sauth Wales v Moorhouse (1975) 133 CLR 1 at 10; 6 ALR 193 ar 198.

The sentence has often been quoted or paraphrased with approval or without criticism: for example, Rozenes

94.
v Beljajev [1995] 1 VR 533 at 569; Australian Competition and Consumer Commission v Oceana Commercial Led
[2004] FCAFC 174 at [148]; Taylor v O’ Beirne [2010] QCA 188 at [25]; Momeilovic v R (2011) 245 CLR 1;
280 ALR 221 at [179); QBE Insurance (Aust) Lid o Lois Nominees Pty Ltd [2012] WASCA 186 at [90];
Centrebet Pty Ltd v Baasland [2013] NTSC 59 at [112]; Plenty v A-G [2013] SASC 35 at [13]).

95. Rulesof the Supreme Court Rules (Qld) O 4 ¢ 11. These rules ceased to have effect upon the commencement

of the Uniform Civil Procedure Rules 1999 (Qld).

96. Judiciary Act 1903 (Cih) s 79.
97. See M Aronson and M Groves, Judicial Review of Administrative Action, 5th ed, Lawbook Co, Sydney, 2013,

[15.20); Australian Competition and Consumer Commission v MSY Technology Py Lid (2012) 201 FCR 378
at [9]. ‘

98. (1999) 198 CLR 380; 162 ALR 294 ar [26]-[44].
99. See R French, ‘Declarations: Homer Simpson’s Remedy — Is There Anything They Cannot Dol in

K Dharmananda and A Papamatheas (eds), Perspectives on Declaratory Relief, Federation Press, Sydney,
2009, pp 41-4.
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Federal Court had incorrectly concluded that there was no matter; that the plaintiffs had no
standing; that their application for relief was merely for an advisory opinien; and that the court
accordingly had no jurisdiction to make declaratory orders. That heing a jurisdictional error,
a writ of certiorari issued to the Federal Court. Another example is Bass v Permanent Trustee
Co Ltd.' The plurality in that case said that a dispute which is ‘hypothetical or academic’
in being divorced from the facts of a case ‘is ... not suitable for judicial resolution by way of
declaration or otherwise’.!® If the presence or absence of a real or substantial question went
merely to discretion, a case could remain suitable for judicial resolution by declaration if it
concemed a dispute divorced from the facts. Bass v Permanent Trustee Co Ltd therefore tells
against the view that Gibbs J's ‘rules’ go to discretion rather than jurisdiction. Gaudron J’s
opinion that the unavailability of declaratory relief where the declaration would produce no
foreseeable consequences for the parties is ‘not simply a matter of discretion®” accords with

these authorities.!®

[19-130] England: the same or a different position?

How these principles would be viewed in England is difficult to assess. There can appear to
be large differences in the way that Australian and English courts respectively view the role
of jurisdiction 2ad discretion in connection with declararory relief. It is beyond the scope of
this work to-measure those differences. However, brief mention can be made of one area in
which the difference may seem greater than it is. Like the courts of Australia, the courts of
England have had to address whether declaratory relief may be ordered where the declaration
would b as to the future rights and liabilities of the plaintiff and defendant, rather than as to
thete existing liabilities and rights. Whereas the Australian courts have had the language of
Justiciable controversy and judicial power' at their disposal to explain why the futurity of the
relevant rights does not necessarily deprive the court of jurisdiction, those terms and concepts
are less prominent in English law. Instead the English courts have reached often similar results
by explaining that a concession to the normal ban on giving advisory opinions in declarations
allows declarations of as yet future rights to be made.!® That is not a concession to advisory
opinions of the type eschewed by Re Judiciary and Navigation Acts.''! Rather, the concession
is to what Lord Steyn in R (Rusbridger) v Attorney-General''? called ‘[a] genuine dispure about
the subject matter’.'"” His Lordship considered that such a dispute was necessary to support
declaratory orders. In deciding whether there was jurisdiction to make declarations in respect
of allegedly criminal conduct, Lord Steyn said there would have been if the Attorney-General
had threatened to prosecute but the absence of such a threat did not necessarily mean there
was no jurisdiction. Other criteria were relevant also. The upshot is that Lord Steyn’s search
for a ‘real dispute’ and the so-called concession (discussed in other cases) to the normal ban
on advisory opinions is less different from the search an Australian court might make for a
justiciable controversy (in state or federal law) sufficient to establish jurisdiction to grant

declaratory orders than a superficial assessment suggests.!*

105. (1999) 198 CLR 334; 161 ALR 399.
106. Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334; 161 ALR 399 at [48]. Cf R (Pretty) v DPP [2002] 1

AC 800; [2002] 1 AIL ER 1 at [116] (*the court would have a discretion which it would normally exercise to
refuse to rule upon hypothetical facts’) (emphasis added).

107. Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000) 200 CLR 591;
169 ALR 616 at [52].

108. See also Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 582; 106 ALR 11 at 22 (a case not
concerned with federal law).

109. And, in federal jurisdiction, ‘matter’.

110. For example, Re S (Hospital Patient: Court’s Jurisdiction) [1996] Fam 1 at 18; [1995] 3 Al ER 290 at 301.

111. (1921) 29 CLR 257. For criticism of the doctrine in that case, including with respect to declarations, see
L Zines, ‘Advisory Opinions and Declaratory Judgments at the Suit of Governments’ (2011) 22 Bond LR 156.

112. [2004] 1 AC 357; [2003] 3 ALLER 784,

113. R (Rusbridger) v A-G [2004] 1 AC 357; [2003] 3 All ER 784 at [22].

114. See also L Sarna, The Law of Declaratory Judgments, 3rd ed, Thomson Carswell, Toronto, 2007, pp 15-17.
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has been stated as doctrine by primary judges,'?? the Full Federal Court'” and in the judgments
of several judges in the High Court of Australia.'** As was explained in Kinsella v Gold Coast
City Council,’®® the impediment is not to the grant of a declaration prior to the conclusion of
the entire proceeding, but to declarations of a provisional nature made before a court is in a
position finally to determine the matters contained in the declaration.'?® Thus, a declaration
that a representative litigant is entitled to recover against certain defendants in negligence but
only on behalf of those group members who prove they have suffered damage is not a final order
as to the group members; it is in effect an interim declaration.'”?

[19-145] IMHustrations
On these principles, the decision in Macleod v Minister Administering Lands Resumption
Act 1957'% appears to be wrong. Section 69(2)(b) of the Supreme Court Civil Procedure
Act 1932 (Tas) relevantly provided thar in any action against any officer or agent of the
government of Tasmania, the Supreme Court may give judgment or make an order declaring
that any officer or agent of the government of Tasmania should abstain from doing or performing
any act. The court held that this empowered the Supreme Court to make an interim declaration
that an officer of the Tasmanian government should abstain from doing some act until the
determination &f an action. The judge reasoned that:'®
Such a dlcli fation would amount to no more than an expression of judicial opinion that the
status gvo sught not to be interfered with until the rights of the parties have been determined.
It ehtits to a declaration that the relevant officer should abstain from doing an act whilst the
Zctior. in which the lawfulness of such act is sought o be determined, remains undecided.

Dpinions of that type are at odds with the principles collected and analysed in Kinsella v Gold

Coast City Council.1*°

A different procedure from that in Macleod’s case was followed in Australian Competition and
Consumer Commission v Cement Australia Pty Ltd.?! There the court made orders under the
heading ‘interim declarations’ and invited the parties to make submissions as to the precise
terms of the final orders. The further submissions prompted the court to clarify that the

‘interim’ declarations:*?

... sought to communicate some explanatory context to the outcome of the proceedings
without attempting to comprehensively frame the ultimate declarations to be made in the precise
terms in which they ought to be made after thoughtful and careful analysis of the lengthy reasons

[of the court] by the parties.

122. Bond v Sulan (1990) 26 FCR 580 at 591; 98 ALR 121 at 132; NSW Group Pty Ltd v Mokas [2006] NSWSC
976 ar [14]-[16]; Telstra Corp Led v Queensland (2013) 217 FCR 181; 306 ALR 470 at [30]-[34]; Kinsella

v Gold Coast City Council [2014] QSC 65 at [61]-[78] (the fullest analysis to date).
p (1991) 32 FCR 1 at 15; 104 ALR 575 at 588; Ho

123. Magman International Pry Lid v Westpac Banking Co
v Grigor (2006) 151 FCR 236; 231 ALR 639 at [54]. The more tentative remarks in AED Oil Led v Puffin

FPSO Lid (2010) 27 VR 22 at [22]-[24] are to be read subject to the other authorities cited here.

124. Graham Barclay Oysters Pey Ltd v Ryan (2002) 211 CLR 540; 194 ALR 337 at [128]; Dovuro Pry Led v Wilkins
(2003) 215 CLR 317; 201 ALR 139 ar [143)-[144]. The contrary statement of doetrine in I C F Spry,
The Principles of Equitable Remedies, 9th ed, Lawbook Co, Sydney, 2014, p 469 is unaccompanied by citations

of the Australian authorities.

125. [2014] QSC 65.
126. Kinsella v Gold Coast City Council [2014] QSC 65 at [66].
127. Graham Barclay Oysters Pey Led v Ryan (2002) 211 CLR 540; 194 ALR 337 at [128].

128. [1991] Tas R 106.
129. Macleod v Minister Administering Lands Resumption Act 1957 [1991] Tas R 106 at 113.

130. [2014] QSC 65.

131. [2013] FCA 909; [2014] FCA 148.
132. Australian Competition and Consumer Commission v Cement Australia Pey Ltd [2014] FCA 148 at [5] (emphasis

in original ).
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133, Australian Competition and C
C ission v
feten G Dty na Consumer Commission v Cement Australia Pey Lid [2014] FCA 148 at [10]-]11]

134. Civil Procedure Rules 1998 (UK) r 25.1 (1)(b).

135. See Lord Woolf and W
[3’107]7[3'1”]. ] Woolf, The Declaratory Judgment, 4th ed, Sweer & Maxwell, London, 2011

136. Cf Bond v Sudan (1990) 26 ECR 5
F at 591
137. (1999) 198 CLR 334; {61 A(ngsjgg.dt PLSSALR 121t 132

{;g g;:i;;cl;f::;;nem&msree Cz}VLLd (1999) 198 CLR 334,161 ALR 399 ar [48]
i ~teveaores Operations No 2 v Maritime Union qu;xstralfa( bl j
No 3) (1998) 195 CLR 1. 153 AL
i 153 ALR 643 ar [35].
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But the analysis may be unnecessary given the present antipathy towards interim declarations
in Australia, and their apparent inutility to date in England.

D Real, not Hypothetical, Question

Real questions

[19-155] When present

A real question for answer by a declaration is present if there is a particular degree of connection
between the law and the facts. A legal dispute is a dispute over the legal significance of certain
facts. A difference of opinion between two persons over whether a contract between them has
this meaning or that meaning will be a hypothetical, not a real, question if in the circumstances
the meaning of their contract has no practical significance for them, and if circumstances in
which the meaning would have practical significance are unforeseeable.

[19-160] Futurity
Often the futuritv of a situation is what makes questions about the legal significance of that
situation hypothetical questions, not real ones. One way of testing whether there is a real,
not merely hypothetical, question is to ask whether it is foreseeable that the declaration
will produce ‘consequences for the parties. This test, which is favoured in Australia,'*® may
be con‘rasted with the original equitable jurisdiction to award declaratory relief. Before the
star{rory reforms in England described earlier,'" declarations were only available where a
siaintiff had an existing equity to relief in the Court of Chancery. Bare negative declarations,
and bare positive declarations as to future states of affairs, were not available. The power to
make declarations as to future states of affairs has thus expanded under the statutory powers
modelled on the powers conferred by the Judicature Act and Rules. Can the existence of a
real question where a plaintiff secks a declaration as to a future state of affairs he tested in the
same manner as a court tests whether a plaintiff has a right to a quia timet injunction? That
has been done in at least one case.? While on a general level there are similarities between
the questions relevant to the grant and refusal of both types of relief, the tests for each type of
relief are different. A declaration may be made in respect of events all of which occurred in the
past; a quia timet injunction relates entirely to conduct that the plaintiff apprehends will occur
in the future. Further, where a declaration is claimed as to the future, the concern is whether
the declaration if granted will produce foreseeable consequences for the parties; in the case
of quia timet injunctions, the fact that the plaintiff seeks the injunction entitles the court to
assume that the injunction if granted will have such foreseeable consequences. The differences
in the tests for the award of the two remedies reflect the different purposes of each. Where a
declaration is claimed as to the future, it relates to a future state of affairs, not to the defendant’s
apprehended conduct as such. A quia timet injunction is emphatically to do with the defendant’s

apprehended conduct, rather than a state of affairs as such.

Related points
[19-165] Real answers

Assuming a real question exists for adjudication, a declaration to resolve the dispute must
also be real. Answers in a declaration which are not based on agreed or found facts are purely

140. For example, Gardner v Dairy Industry Authority (NSW) (1977) 52 ALJR 180 ar 188, 189; 18 ALR 55 at 69,
71; Truth Abour Motorways Pry Ltd v Macquarie Infrastructure Investment Management Ltd (2000) 200 CLR
591; 169 ALR 616 at [52].

141. See above [19-015]-[19-025].
142. See CIP Property (AIPT) Led v Transport for London [2012] EWHC 259 (Ch) at [23] (‘the principles

regarding the grant of a declaration and the principles relating to the grant of guia timet injuncrions ... are,
as might be expected, broadly similar’).
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143. Bass v Permanent Trustee Co Ltd (1999
(2001) 116 FCR 100 at [20], [37], [43]
144. See [19-240]-[19-285].

) 198 CLR 334; 161 ALR 399 at [49). See also Elliott v Seymour
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__ ‘are subsumed within the constitutional requirement of a “matter””."* The subsuming
metaphor, it is submitted, is not intended to mean that the notion of ‘matter’ is larger than
the notions of sufficient or real interest in the sense that, where the plaintiff lacks a sufficient
or real interest, there may nevertheless be a matter. Rather, the subsuming seems intended to
mean that instead of asking whether the plaintiff has a sufficient or real interest, the correct
question is whether there is a matter between the parties. There can be a matter without
there being correlative rights and liabilities between a plaintiff and the defendant.'* Since a
sufficient or real interest will amount to a matter where the other requirements of Ch Il are
fulfilled, and since those othet requirements of constitutional law are outside the province of
this book, it is not proposed to say anything further about them.

[19-185] Standing at general law

Standing at general law is a fallacy if it is thought to involve (i) a notion and a requirement
derived wholly from the judge-made law (i) which applies uniformly to all sorts of disputes.'®’
To take standing to enforce public Acts alone, it is doubtful that the judge-made law in point,
even in Australia alone, conforms to a unitary test. Broadening the focus, whether any of the
judicial formulations of standing to enforce public Acts in fact applies depends on questions
of statutory constiuction.® A public Act may confer ‘private’ rights on individuals, in which
case formulatitng of the standing requirement for the enforcement of public Acts which do
not confer-sech rights will not be in point. For present purposes, that class of case may be
assimilated o the cases of private rights considered below.'® Alternatively, a public Act may
confer-on a person or a class of persons a right to enforce the Act divorced from any right the
enforeement of which has the purpose of benefiting the plaintiff. For present purposes, these
Ciatations fall within a different group of cases considered below.!™

Public laws
[19-190] Extension of the rule in Boyce’s case

The most difficult area of the law of standing, including standing in relation to declaratory
relief, concerns public laws and public rights. In this area the requirement that the plaintiff
have a sufficient connection with the subject matter of the dispute crystallised into the rule
that a plaintiff’s locus standi to obtain declaratory relief without joining the Attorney-General
as a plaintiff is governed by the same rule as governs proceedings for injunctive relief. That is
the rule in Boyce v Paddington Borough Council:*! a plaintiff must show either that (a) some
private right of the plaintiff’s is interfered with in addition to interference wich the public
right, or alternatively that (b) in respect of the plaintiff’s public right, the plaintiff suffers
special damage from the defendant’s interference.'¥ Points of principle immediately arise. It is
submitted that there is no logically compelling reason to fetter the law of declarations with the
rule in Boyce v Paddington Borough Council. Why cannot the courts proceed on the principle

145. Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pry Led (1998) 194 CLR
247;155 ALR 614 at [37]. See also Croome v Tasmania (1997) 191 CLR 119 ar 132-3; 142 ALR 397 ar 406;
Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Led (2000) 200 CLR 591;
llSE[J ALR 616 at [42]-[50], [101]1-[109], [1 77}-[L79]; Pape v Cmyr of Taxation (2009) 238 CLR 1;257 ALR 1
at [50]-[51], [152].

146. Truth About Motorways Pry Lid v Macquarie Infrastructure Investment Management Led (2000) 200 CLR 591;
169 ALR 616 at [161-[17], [20], [44]-[45], [76]-[77), (1201, [122], [124], [159], [183]-{185], [211], [214].

147. Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pry Lid (1998) 194 CLR
247: 155 ALR 614 at [33]-{41]. See M Aronson and M Groves, Judicial Review of Administrative Action,
5th ed, Lawbook Co, Sydney, 2013, [11.40].

148. Allan v Transurban City Link (2001) 208 CLR 167; 183 ALR 380 ac [16]; Brown v Executors of the Estate of
HM Queen Elizabeth the Queen Mother [2008] 1 WLR 2327 at [35]-[38].

149. See [19-200]-[19-215].

150. See [19-220].

151. [1903] 1 Ch 109; [1900-3] All ER Rep Ext 1240.

152. See [21-175].
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Private rights
[19-200] Relationship with standing
In Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pty Led,'"!
Gaudron, Gummow and Kirby ] said that ‘[iln private law there is, in general, no separation
of standing from the elements in a cause of action’.'® That accommodates the fact that,
other things being equal, a plaintiff who seeks declaratory relief will satisfy the requirement
of a sufficient or real interest by showing that the plaintiff has a cause of action against the
defendant. It is unclear to what extent, if at all, standing to seek a declaration of existing or
potential private rights is separate from the elements of a cause of action. Standing and the
clements of a cause of action are clearly separate in particular ways. If a plaintiff is party to a
contract with the defendant the plaintiff has no cause of action for breach of contract until
the defendant commits a breach. However, the fact that the defendant has committed no
breach does not as such mean that the plaintiff has no standing to obtain a declaration that
the defendant will breach the contract if the defendant performs certain acts. Circularity of
reasoning can easily oceur, for in the latter case it can be said that the plaintiff succeeds because
the plaintiff has a good cause of action for a declaration. Strictly, the question regarding standing
to seek a declarazion of private rights, actual or potential, and the elements of a cause of action
in respect of pilvare rights is: to what extent, if at all, is standing to seek a declaration in respect
of actual or L otential private rights separate from the elements of any actual or potential causes

of action teenforce those actual or potential rights?

[19-205] Strangers to contracts
s ¢hat question there is no clear answer. In the law of contracts, the question arises where
A seeks a declaration as to the rights and liabilities arising under a contract between B and C.
In exceptional cases where A by statute or under the general law has a right to enforce the
contract between B and C, A will have standing to seek — or a sufficient or real interest to seek
__a declaration as to the actual and potential rights and liabilities that the contract creates.
In Meadows Indemnity Co Ltd v Insurance Corporation of Ireland ple,'®® May L] said a plaintiff
who claimed a declaration in respect of a contract to which it was not a party had interests
that were not ‘vitally affected” so as to give standing as the authorities were said to require.
His Lordship said:'*
[ accept the general submission that was made to us that a person who is not a party to a contract
has no locus, save perhaps in exceptional circumstances, to obtain a declaration in respect of the
rights of other parties to that particular contract.

In an obiter dictum in Feetum v Levy,'® Jonathan Parker L] said that English law had
‘moved on’% from the view on which May L]’s observations were based. This news has been
enthusiastically received by writers in the field.!*" It evidently led the Court of Appeal in
Office of Fair Trading v Foxtons Ltd'®® to treat the following as an exhaustive statement of the
preconditions to a grant of declaratory relief:'®

161. (1998) 194 CLR 247; 155 ALR 614.
162. Bateman's Bay Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pry Lid (1998) 194 CLR

247; 155 ALR 614 ar [43]. See also Truth About Motorways Pry Ltd v Macquarie Infrastructure Investment
Management Ltd (2000) 200 CLR 591; 169 ALR 616 at [92].

163. [1989] 2 Lloyd’s Rep 289.

164. Meadows Indemnity Co Led v Insurance Corp of Ireland ple [1989] 2 Lloyd’s Rep 289 at 309.

165. [2006] Ch 585.

166. Feetum v Levy [2006] Ch 585 at [82].

167. Lord Woolf and ] Woolf, The Declaratory Judgment, 4th ed, Sweet & Maxwell, London, 2011,
esp [3-26]-3-27].

168. [2009] 3 All ER 697; [2010] 1 WLR 663.
169. Financial Services Authority v Rourke [2002] CP Rep 14 at 18; [2001] EWHC 704 (Ch), quored and applied

in Office of Fair Trading v Foxtons Ltd |2009] 3 ALLER 697; [2010] 1 WLR 663 at [57}-[61].
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