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CHAPTER 3

PREPARATION OF THE CASE

: effect that preparation
has on the outcome of litigation was memorably summed-up by that

famous solicitor-advocate, Sir David Napley, when he said-

[3-2] We will, therefore, deal with the subject of preparation at some

length. Some of what follows will apply onlytothe barrister, whom we will

refer to as counsel; some applies only to-the solivitor-advocate. We trust
that it will be clear from the context to-'whom the comments apply.

I. THE RoLES OF SOLICITOR AND COUNSEL
IN THE ADVOCACY PROCESS

3-3]1 In the context of litigation in Hong Kong, the inter-relationship
of solicitor and counsel is-symbiotic: one could not function without
the services of the other. On the one hand, counsel may usually appear
only when instructed by a solicitor; on the other hand., in many cases, the
solicitor is abje only to fulfil the client’s goals by instructing counsel. Let

us look at some of the rules and conventions which govern their inter-
relationship.

L1  Clients may not approach counsel directly

3-4] The first step in the complex legal machinery of the trial will be
the Meeting between the solicitor and client. It is, of course, a fundamental

o : : ’ . 2
Ul of ethicg that a lay client may not instruct a barrister directly.* Only

1, et Tub

Sir Dayid Napley, The Technique of Persuasion (4th edn, Sweet & Maxwell (London)

27



[3-5] lelilere are two general situati solic;
counsel; first, where a solicitor conside - 'CHOr o

: IS that litieation i 1, =
and he has no right of audience in the appm;glgmo" S lkely

: Lo b at
be instructed. Secondly, a solicitor should call in czu?sr;l&hmmda
- ; eI S

Ons in which 5

technical point of law or, in an appropriate case, to settle the pladas

[3-6]. There will be other situations in which a solicitor might he
to brief counsel. For trials in courts in which solicitors have 21
audience, they might nevertheless prefer to brief counsel. Not ot
counsel bring with them greater forensic expertise, but, whe #
counsel is briefed, this course of action might be cheaper for e ¥
If the case is likely to require considerable research, it might*”
appropriate to brief counsel to carry out this task; it wil alsobt |
to brief counsel to settle pleadings and prepare skeleton 2% '
case in which the issues involved are likely to be s o

. , W %
is also good practice to call for counsel’s oplll:lofm DA N
S es % >

given their advice to the client but the client wishes O£ c joel®
OrS RO

and &g ™ ¢

L.
Y 4

solicitors would absolve themselves Irof Aniosman.
Court of Appeal in Davy-Chiesma”,)?iD%Vy’% PR
[1984] 1 All ER 321 (CA) has,however, he
in many circumstances protected from per °\

3 Paragraph 5.17(a) & (b), 5.18 ()-(C) "HA.
the respective terms and conditions whﬂ%dyo Th
members of a recognised direct 2 §5
statutory bodies as set out in Annex 4 0%

Instructions from members Of O e
Direct Access Rules as set out under An‘:;y counse!

4 Asto the solicitor’s duty to ensure that O Re A
field of expertise required i briefed 20:6 atp M e qust :’jﬂ‘ﬁ

> In Heywood v Wellers (1976] | Q° e]'s advic® ”
will not be liable if he acted On Cou‘:shc faithfu“Y ’
properly instructed counsel, and tha

Preparation of the Case

: t be exonerated if they

. rienced counsel, they would no - :

z;\ l:fym:;;lc:“? ft::p;:iews expressed by counsel without exercising their
in

own independent judgment.®

(3.7) Instructing solicitors should b.ear in mind, however, that counsel
chould be briefed only after the client has been consulted and has
-onsented to counsel being briefed,” since such is likely to involve
considerably increased fees.” The solicitor’s duties do not end once
counsel is briefed, of course. They have a continuing duty to keep
counsel informed of all pertinent information coming to their attention

whether as a result of subsequent discovery, exchange of experts’ reports
or otherwise.’

13 The point of time g’f’t"ﬁlﬁch a solicitor
should brief counsel”

[3‘8 All ' A, ."
] 0o often ACivil matters, counsel IS instructed afte th
r the

: seeking
an melegam and

Pleadings have been Hrs

0 amend the staferman and seryed. Counse]”

ent of
\.._‘: 4
6 r .7:1 A

| serye s first task lies
clg{;n?..gr' defence which is G




unnecessarily costly step in the proceed;
if solicitors feel there is a sound cha::l:gs' It wi

call in counsel and they delay op this
actions, counsel should be instructeq as
counsel’s assistance will be required either ¢
the evidence. In criminal litigation, coun argue the
soon as it has become clear that their serv:

counsel’s diary is marked, the less likel
on the day of trial.!°

1.4 The division of work betw
solicitor and counsel

[3-9! In cases wl.le.re counsel is briefed. it is clearly essential that e
and Instructing solicitor work closely and harmoniously togetheriaes
to achieve the goals of the client. There are no precise rules as losi:
tasks in the litigation process up to the hearing are performed by
and which are performed by instructing solicitor. It is for them o
Counsel will, however, assume general control of the case; indzi*
brief must be such that they are left free to conduct the trial indt!f
they think best,! subject, of course, to counsel’s duty alwaystoh=
to the best interests of their client.'?

: Bl
[3-10] Counsel’s implied authority was clearly CX.PIW by T
in Strauss v Francis (1866) LR 1 QB 379 at p 381:

. selw?
[Counsel] has ventured to suggest that the retainer of co#
simply implies the exercise of his power of
counsel have far higher attributes, .na:nely.
discretion on emergencies arising 1n th¢ on 0 ,
is guided in his selection of counsel b)'.g“s cr:ep ;:a:brief on th]’ :;e
discretion. Few counsel, I hope, woul ‘; His client. Collise™ %
terms that he is simply the mouthPi"'.Ce‘;use withobl
being ordinarily retained to 'cond‘fm T Cthed whenh“f’pa‘sw’
apparent authority with whieh _he. is C othe px8rCISe 2
the cause is to do everything which, lrlciiénti“ the cond"
may think best for the interests of his

€en instructing

s

10 As to the right of counsel tO T
unavailable for the trial, se€ Chapter |
aras [4-19]-[4-32]. ) a 7
1] garagx!aph 6].2[(c), Bar Code Pfov’d.es -tth:i(s ordina’y o ; p;o""’ons 4
instructions which limit or seek 1 hmlmat, su
12 Paragraph 10.37, Bar Code pr?wdesh manner as
barrister should conduct cases in SU¢
most to the advantage of his client.

W

, le, upon counsel to decide which
[3-11] Discretl?;‘ rZSt;i]a{o;vizz?:;pto adg:ce and they will decide on the
wilnesses {0 ¢ - a& adonted. A wise counsel, however, will consult the
'prma! m:éiiscitt(;r and thz cli;:nt, as a team effort is more likely to produce
:::;:Snf:f results.”* Further, counsel are wgll a@vised %o explain to their
Jient the tactics they intend to adopt, especially if they intend to leave out
some aspect of the evidence which the client might reasonably feel should be
introduced at the trial. Remember that it is counsel’s duty to visit the client
after conviction, if such be the outcome," and an unpleasant accusation at
tis meeting to the effect that counsel should have acted differently should be
avoided if at all possible, by counsel getting the client to agree to the tactics
peforphgnd. Indeed, there is now quite\a-Substantial body of jurisprudence
dentifying the occasions on which.a conviction may be set aside on appeal

on the ground of counse]’s mishandling of the defence 16

1987; R v Yu Fung-

Wit Chung [1990)
902; R, Ensor

S incom
led ¢ : Petence
s ﬂagrantly INCOmMpetent
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—
ight be necessary.?’ A good example
nvolving a child

| is appearing 1n a Case€ 1
for counsel to meet the child in a relaxed

«vironment before rial so as to judge for themselves the intelligence
of cooperativeness of the child. A meeting of this

and likely degree
handled, would be likely to render the child more

nature, delicately
menable to testifying subsequently in the rather forbidding arena of

the court or .by videg-link. There are specific guidelines in the Bar
Code governing the rights of counsel for the prosecution to interview

1ent and
, Witnesgy prosecution witnesses.”!

e counse

of evidence tak
. ™ L en.m 2.
THE SOLICITOR’S RETAINER

the client and witness

note 1s that counsel shoeusl.dvz:,ll:ven may they do so? The firt i

presence of the instructin yays interview the client, but ol

case of criminal litigati g solicitor. There is a special provisios*

Elentin et Igation, howe.ver, allowing counsel to inferi

his approval hnce. of instructing solicitor, if the solicitor iS¢
or the circumstances render this action tobcnwﬁ .

’
L ‘ :

con
of t;:‘;ﬂe(:; ?Ounse] should always interview expe S
echnical complexity of their likely testimony-Fi.

Kon : .
g, counsel may, on occasions, interview other, witngsss"

17 Paragraph 2(3) of Part II of the First Schedul¢
: ¢ before d

1s also fequired when two or more €O :
Instructing solicitors should however; before instit i ufeﬁ“i J
5 whether COBMST oo A u«.d;» |

matters, give consideration to the guestiorn forews p
on a party/party taxation. If not'the client shogd b"l(DCLR sl
example is Lui Kam-heung v 4ESpeckmeté. Nt s fees 1 g
4 that counse’ > o5, ©

ster I'Ule x ; tcn'og l ; [

45 (0J) in which the taxing ma , '
application to strike out for failure 1@ s wer messaf)’ of W ; |
allowed. Oliver DR said at p 55 ‘1]t is OEilher.nf fmd no Such.o,,mﬂ’.g.'

to be employed unless a complication should ex’slong in mig"fs CC‘":’»' "
been brought to my attention in this case- For 0 and lf:ﬂ"& '
the dividing line between what is solicitor
has been blurred with the result that bills af ©
necessitate items being disallowed.’ st
18  Paragraph 10.11, Bar Code provides that a b

reason for departing from the generd n-lle{he matter
the person authorised to instruct them in

19 Paragraph 10.20 & 10.21, Bar Code:




(i) to carry out the client’s instry
the retainer relates by al] pr,

(ii) to consult with the client op

not fall within the express or

and

to keep the client informeq to sy

reasonably necessary,?s s

Ctiong
dng ¢ \
per means. hemﬂlq‘h
O ]

[3-17] The retainer 1s oi:' particular importapee 0 the cnt: .
of his authority to act being challenged in the prOCeeds.Ohcnlorim_.

2.2 Duration of the retainer

[3-18] In Hong Kong, the “entire contract’ principle applies . |
has been explamed in Underwood, Son and Piper . Lﬂm u?ﬁ%
306 in which the court made it clear that, when solicitor g 911‘.",
conduct an action, they make an ‘entire contract’ in that they lmm;:
complete all the work for which the retainer has been given A .
action is not completed until judgment has been given or 3 ¢
reached and formally recorded. As Goff LJ said in Gamlem Cher:|

(UK) Ltd v Rochem Ltd [1980] 1 WLR 614 at p 624:

The engagement between a solicitor and client is simply a connai
services in return for remuneration. In the case at leasl o( argziqn A
respect of an uncomplicated action, such a contracl is ordmanl)::
that is to say, the solicitor is, apart from agreement to the contrary, %

to do what is necessary to institute the litigation and bring it 102 coas” ’

before he becomes entitled to payment of his fees.” .
i is_thaty e =
[3-19] The effect of the entire contract rule iS that,

. K0
o . tyifae themst!
agreement to the contrary, solicitors cannot JiSCHET |

25  ibid, Principle 5.17. be held:

26 A solicitor who acts without authorty ma)"al ple:1%8 ] The
party’s costs: Babury Ltd v London nausn LhiL althou M“m" |
(1989) NLJ 1596. In this case, Steyn J ml.e(.tb yad ™ o
rule, it was usual that a solicitor who 5
the opposing party wasted COSIS S dM
situation arose in Mercury (London) i [‘j’éase 07 o) * g
Shipping and Trading Ltd (] 990? C,Omm i :
had been instructed by the majori
directors’ resolution. The solicitors ¥ >

27  There are two exceptions to the entir® cre
agree that the rule will not apply t0 (€T pferted Ly
of the litigious business is such st or siluatio” : cy M 1

is inapplicable. An illustration 0% A .
[1936] 2 All ER 745, where the institut! rela'"cd (0

.8 W
part of the overall work that the solicitor

tainer
1

34

in a civil action may be either

nci f good
. duct; as a general principle OF
lied BP0 Id always be reduced to writing at

ent.?? A written retainer is necessary where the

: om ;
P nto an agreement (O represent the client for a

nter 1 Wy : :
ol mbered, however, that this special fee

0 1t should be reme . : .
11 only be enforced by the court if itfis in all respects fair and reasonable.
will 0 ‘

: ent for a solicitor conducting civil litigation to speglfy
,[3. :,:i]ﬁnlgt titzl:: ilr)nntll?e retainef.or in another document signed by Fhe client
any unusual expenses which are likely to be incurred by the client. The
eason for this is that solieitors will net be allowed on a solicitor and own
lient taxation costs Of an unusual nature, unless they can persuade the taxing
master that they éxpressly informed, the client before the costs were incurred
that they might notbe recoverable.on a party and party taxation;* otherwise,
the Master willassume that they have been unreasonably incurred.

solicitor Wis
. ’
‘speClal fee'.

13-22] The position is_different, however, in respect of retainers for
criminal litigation. In an aftempt to stifle touting and the improper receipt of
;imtnoduc.tlon money’ by clerks, the Law Society has required that, where a
ann; :;tts nn]r; ::gxn;ﬁa;s: :;2 : ::::Z?\t," the.ﬁrm must, as soon as practicable
the client, (1) the Instructions given: (l::)g tllr: SU'UCt{ODS, i b}' lettel: 't'o

- € services to be provided; (iii)

28 f:; the Judgment of Goddard J in Warmi
Principle 3.22, Solicitors’ Guide

% Astothef
orm of th ' :
19611 HKLR 331 1 go e DI

Kerr ) .sa.id in Shing Hai-doing v Shing Ho-yung
ata sc?hmtor must have a power of attorney under

30
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!3-23] A further obligation has beep ;
In c1:1m1nal cases in the High C :
appointments* and a form has b::
Schedule to the Criminal Procedure il
Tl:ne court will treat the accused as u(n§: B
failed to comply with the requirements oli’rfhsslllltz?; s

here u,em;

2.4 Cases in which a solici
solicitor is obli
a retainer 1s obliged to de

[3-24] Unlike a barrister, a solicitor is generally free to deci: 4

a.ccep.t instructions from any particular client.* There are, hoeia
situations where the solicitor is ethically obliged to decline ariz

wo.ul.d be the case, for example, where the instructions woulds*
solicitor in illegality or a breach of the solicitor’s professiond ¢

33 Rule 5D, Solicitors’ Practice Rules.
34  Rule 2, Criminal Procedure (Representation

35 This was the case in R v Yeung Man Hung

adjournment was granted), ng H N\

1990, the Court of Appeal accepted an unde.rlakl. f“"“m‘
counsel, that he would file ired Notncc‘l‘f’f =~

36 Principle 5.01, Solicitors’ Guide. A sol_ie!ﬁf{!’._.r '
instructions based u ce, COlOUfi.e‘hmc 1
political beliefs of the prospec ‘

Guide. |
. ’ ‘Ao wO S VR
37  Principle 5.02 GuideIn the ¥ pen

will find himself unable

They may, for examp
professional obligations;
to his client’s best intercs.ts. -
the client that unless the instV™ 5 ogg) Gaze

. 0 :

ntation) Rules (CQ %

NS FOR THE INTERVIEW

3. PREPARATIO

31 The office environment

S.‘,zf]fﬁcg n);:)ur anf:irm vn:s tg‘ retain clignts,,:.it..i.s.i!nport.ant that your office 1s

m ity o oo Yormospcn

| .  friendly way and, if you are not immediately
:::gmgtc;w the clientto a seat, The waiting area should be large enough

. several qlnents?andén interesting magazine to read mig(;::ghe:O

: p




rvice.\In' 1971, they

-
-

hatenjoyed by the masters in England

-~

ey now have power to transact alf stich business and exercise all the
wority and jurisdiction of a judge’n chambers*except:

(a) matters relating ‘to ‘criminal prqéeedings, other than matters
relating to conditions of admission to bail and an application
under Order~70" (obtaining evidence for requesting court)

i relating tocriminal proceedings:?
) | L, B




epublic.Where any chambers hearing is not to be
ing must be listed as ‘In chambers (not open

vz orpoceedingsof the Family Court. Since 2015, these provisions

2 b fownd under paragraphs 4 to 12 ' :
M'nmmlandPamily Proceedings - £ ke Direction 15.1 vy =

o heand and QG e
prlnc:?pl.e IS subject to any legislative exception (l: ;mdf
permitting the hearing to be conducted in‘grivate in chanbes
usual practice for all chambers proceédings to be confuel#”
but this practice had.béen-the subject of severe critest™* }
Working Party, chaired by Nazareth JA (as he then wash =
that most chambers hearings should be open

implem

Directions issued in 2005.

7 ibid, Order 32 rule 11(1)(da).

8 ibid, Order 32 rule 11(1)().

9 ibid, Order 37 rule 1.

10  ibid, Order 14 rule 6(2).

11  ibid, Order 36 rule 1. ale 1.
12  ibid, Order 48 rule 1 and Order 49B

13  ibid, Order 49 rule 3(3). : dings be
14 Practice Direction No 14.2 Proce®
15
16




| n;gt day to solicitors Or their clerks by

Je.cobmter at the registry.

» e \

3.1.1 Ex parte applications without a heary

[6-12] Most ex parte applications are dealt with sityy o . & ) () , :
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