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Competition and Consumer Act 2010
s77
(CCAp

SECTION 77 COMMENTARY > |
Outhne ............. s & .“.““.NM.‘“\'M\W\\«IMQM“\Qo0uﬂsh [T T .
S‘&ﬂdard 0' pm’ ........................ N L LAt u\‘.uon':hwy.-'-‘“““““..h““’““.”".““". LR [ ;
D‘mery ............................... L, “'“'.,““&.”&\QM\“"N‘“\\o\tnﬁ@.\hfbusnnﬁu.. AL Al
SerOﬂ 155 DO“COS ......... LR LR nu»“\hb‘ﬁ\“ﬁi‘ottwb\i“ﬂ‘bﬁv‘ahnMl\onnnununl S TP T
Witness Statements ............. esssnsas Seohed .nuu\.un\00“0:055;"“‘.\"!'“'&' l‘th“'” A‘“..A'“"“".“"" ................... [éc :'\'
nme "mh ............................................ were bo.ns‘nnn«\\n:ﬁ'\ ‘,“‘aﬁ."{‘ m'&"\":‘i}"""" Baadb il LTS "‘:i.

T AR - [CcApg
ICCA 77 20] Ollt"l'\e . ‘ Sy .i '"‘nf)_]ulq '"“r'“r) l |

Section 77 empowers the ACCC to bnng oceed mgS’fortpegunratyx penalties. Section 77
proceedings may be brought at any time within six years after the contravention occurs. The
created by s 76 and the time bar contained in s 77 presuppomn;he existence of that cause of aclion:
PT Garuda Indonesia Lid |2016] FCAFC 42; (2016) 330“-‘\1-R 230.

’\',x ’ ‘/“. . A u {t'..'

Section 77(2) is a limitation provision, not a condition p ,'.t.'-@"‘hc‘ACCC bringing
subsection empowers the ACCC to institute “[l] oceeding ‘ subsccnon ()" f
penalty under s 76. It follows that a proceedlns ate .
Read in the context of ss 76(1) and 77(2), the term
civil penalties. It does not refer to the ova'all origin '
be impossible for the ACCC to mstltute a pmceedlﬂl s
non-penalty claim because such a clmm wOuld'ftm uts .
Consequently, a proceeding will not be beyondA' C C powe ﬁt‘l‘mm to include a claim that i e

and pleadmg If it were othe

Vr

appeal: ACCC v PT Garuda Indonesia Ltd [2016] C ,&,;\ % ,c (2016) 330 ALR 230.

See also [CCA82.180). 3 '“‘*‘5*’:;“
[CCA.77.40] Standard of proof :":2, i o P

The relevant standard of proof is the cwii “ﬁ' "r- m "" * cnmma] standard. Jis, Means

ACCC must establish the contravention on the balaneoo pr r"' ﬂ'“ ther than bc)ﬁ(&
The Heating Centre Pty Lid v Trade Practices Co 2 v*"‘“”'?}{f’ "65 ALR 429; @
6) 6

15‘ (1986

.'-.

40-674, Pincus J said (The Heating Centre Plyl.:d‘v : M tices Commissio

153; (1986) ATPR 40-674 at FCR l60).mm j\: -,: s ‘3"‘“.'. '{.r.‘ (
Whatever may be the reason for 'tlie'” n, the @e Act dca*ﬂ
proceedings under s 76 as civil: see s :78" d ths7 equally %fﬂ

proceedings for a penalty in mpectoisﬁ
Parlhlament must be taken to have mtenda‘il.

applicable to each category. It is, of

ln

x‘J -4\. ‘

alleged™ Briginshaw v Bngmshaw (l (‘ 4{’ ﬂ‘f’ﬂ&'
(194()) 63 CLR 691.

' B "::' ul ]r t\ ‘ll

an "f"

proof required: Briginshaw v Brigins n:""”z'nf ',r
also Trade Practices Commission W '33/‘:)" Enterprises ,,/.¢, ).(1979) 26 ALR 60Y; (19
40-126; Peter Williamson Pty Lid ) r/. ap itol Motors Ltd (198 ",'.fqi' R 613; (1982) A ATPR 40-22
(FLR). 4 p ‘

[CCA.77.60] Discovery <8

; Ih £
In the absence of an express statulory provisi

documents or provision of inf ” ‘m‘
Refrigerated Express Lines (A/Adg} Pry Lid v Austre
Pyneboard Pty Lid v Trade Pracii ! «/C-'f",-,,,,_-,

ALJR 236; (1983) ATPR 40-34] u <; (O

—

O‘t

.
L9
C‘.
. O
- -. ;
’
' ’
- l.

ould ;f\“’ to ‘order discovery,
3n ft om pccumar) pcﬂdl"‘*s are
feat & Livestock Corp (1979) 42 FLR
j,mw 3) 152 CLR 328; 45 ALRES

‘.

.Y \i’W! sgmmuuon and Consy nerk

LI

s notices
; (.,3 guce [0 & person after j h
I /A (}‘ 2.2) [1980] FCA 120 (19%

s sta 'J-U-:

Just prove 'i e (afw establishing the pen, alty
______ f Trade Practices C OMmMission
”h .{ 41-342 at 42 485 (ATPR): F nviron

477 ms ALR 392; 68 ALIR 127

(’) .'\
u\c(‘f ! ';
:{“.’

r\\lsc '-» .
clmm for a civil penalty with Y o

.:. (1) (not belng a claim for a '.‘*‘..-

S

6 year limit: ACCC v Air New Zealand Ltd [2014] "é"‘(‘ \z;F (2014) 319 ALR 388 (Perram 1) g ,':

: |‘.
o,

ﬂhlb ! N _

%5 ALR - '::‘r;

@ chiminal proucd%\ In 8¢ :.,'?'-

ply. ivepstandards oF py
| 4 necessary fact
be proved on the balance of probab ities.. t*T?'n f co n. f“j ' at the gravity of them
3 \' 3 ALR 334; Heltois

- s i s 1n 1ssue and the wco e
pcna]ucs whu.h can be imposed as a.‘ >s1 r,s«f ,.":, ;';;"'. graver «ﬁlégatlon the greater the St
| CLR 336; | “‘5’ R 334 at 347, 353, 362 (CIRI

P .l \ l’ Enforcement and

:’ ’ £
o\

-~

» .

e )

;Y:.('r. ? +allh

’ 'i‘ .
4
:Hu )

4

...

o

,.,..ﬁ n&s for buach of the

x{:tl 6".

> 4 Cd
'y

.7, O
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| 7.’ f,‘f'.-’.'.
- '0|

cluc r:‘ ﬁl’,pea]]

\ pecuniary pena
b

pay
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M Sch 2 item 3
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(vl

e

V A ) Pt)’ Ltd v Australian
”w ¢ i(unreported Federal C

ed , | ;yL:d (unreported, Federal Court. 11
gL' .ALR 601; 77 FCR 217; (1997) ATPR

on \nsmn that applies from the d
L” o gv P T Garuda Indonesia 1.td [2016] FCAFC 42: (2016) 244 FCR

.) D wselt & Edelman 1)) applied in ACCC v BlueSe ope Steel Lid {No
!y«j‘( Olll't said in the latter decision:

uire \3\ ,adcntlﬁcauon of all the facts th
MIS m ‘tO which s 76(1) applies and for which a penalty may be imposed.

fw” ] FCA 1029 (O'Bryan J) the court observed. but did not decide,
ms “’a 3 inappllcablc In_instances involving attempts 10 contravene. or

remedies

restrictiv

) e,i 5are not indemnified | | .
}’corpomtc related to the first body. must not nmkmnitff £
Y o .-.,‘3.\ ,?a payment and whether directly or through an interposet
Dilties hcurred as an officer of the first body:

¥
gresnstmg proceedings in which the person is found to

ute of procecdmos is the outcome of the proceedings N ..,

'p Ity under section 76 for a uwum\'cnnon

010, s 3 axi Sch S we §

thcﬂwl from 18 Jul 2014 Act 103 of

s7T7TA

a8 insmutcd

0) 44 FLR 183 pmcc“"“&‘ against that

<32 ALR 328; (1980)

and should N

1 be able 1o ¢
¥ “7,)( o le omw' d”

¢ Works Pty Lid ( 1994)
rity v Caltex

ment Protection Autho
g /I al i}’ ((LR’
il mdual respondcnts in Cases hmug

, Lfr\’ ng their evidence: ACCC v Fre
Yes’ a1 Amcar Printing Papers

ht by the ACCC for pcmlueu ©

Building Services Pty Lid [2003]
roup Lid [1999] FCA 672 (1999) 163

Meat & Livestock Corp (1979) 42 FLR 204~

a4, Drummond J, QG 143 of

December 1992). ACCC v J
41-392

wurt of Australi

¢ trade practices provisions can be

ale on which the relevant cause of

at the ACCC was required to prove




On of the cartel provisions. Cflmm

§practlcee Provisions of the Act. ¢
§H ,)a, eriminal and civil penalty Provi

of 4.,,‘9)’1 ons are concerned, criminal pr
“whic h cri mmal proceedings attach

are not able to pe

availabl
1$10n% dpply see $ 79 ¢ nstead.

ceedingsy
are in the ACY -

ginamo’

may be brought for relevant

(CCA.77A.20] Outline - See ACL P1 4-1.

- s 'y
This provision prohibits corporations indemn dylils A\‘;%E‘cifua}}a el:;g(‘:‘s)ycc: against llabll ity ‘g LR
penalties and costs incurred by them in contravenhffﬁ 0 )Thﬁt 17 & no lc’“cnd 1o INdem ¥ 1 45AF ° T
under corporate directors and officers msuranoe | Igs*s"iﬁfcou orders include ; Prohibig, on'¢ 5 ‘ B SR O o

involved secking such indemnification: see, for examvle ‘V b.lueSCOpe Steel [
IO‘Q J IR ‘{“1& “LvJ it

v Lot i |

{ (Af() () .};]‘\

>

BT MR
\ e e e i R eartaln 4O »luﬁ{* tsvoid

(1) [Unlawful ir €S 1
Section 77A dnesrndt

-

. - ' .
. ‘."l"_‘- 21 ! . ‘ ‘. '.' s
- - A S B h ) e — - 9 . % o A ' »
’ .. . , . ' ) e n '.' o
.‘ N L ] ‘ oo i ar, A o A .
=L Y e o ) ‘ ' *<¢T 232 O11aOn ! p - v} - N "y o )
. N - -‘ - - > B s a2 s B : - "-
\ indemnify a person acainst a liability is voi dgorttravene;
B e SN N ' - D .~ " : ' - ‘ . .
L '. » R -
L]
' . ‘
» - . c)‘

0 ptravencd that provision and is punishable:

S 77B insnt Act lBldl‘ 006. i{f‘ 2 l-» | «
77C ';""’;i'_ ’7A to a person other than a bt \ 1sion l‘.u_;,'-'; - C: loﬂcncc prmlSIon and
. 4-.- '!' - A | . : Qs K7 - .-' ". & | ' ,
¢ operation of Part 2.4 of the Criminal Code mothcr than a body COny b
, A | as BRI ety M Kot ceedmg 10 years or a fine not exceeding 2,000 penalty units.
o | (AR '-. . ‘:‘. HEN, N e R A S SR N RGN ;'~-,"'. ..l .‘." ‘. ;
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vention ct % .
Relevantly for cantel offences e ¢ fine mstead Of orm addmpn TO a lcrm Of IMprig 19, s ,m ,r)I ave been committed by the other person '
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fg! ¢ legisl Code, provides; &3/19 <)
G

conclusion can be reached by a consideration of the pro ns and the subject
G@QJR 247 ; Wi -

then it ought not 1o be construed as extending to anynpenalﬁtegory
0 "! empts to commit an offence is guilty of the offence of attempting o

In Beciwith v The Oueen [1976] HCA 55; (1976) 135 C ‘ CLI :?32632 ALR 3

r'd & 'r SR ¢ '

el *f).gj and is punishable as if the offence attempted had been commutted.
?

The rule formerly accepied, that statutes creating oﬂ'ences 2
'h."iu

importance in modern times. In determining the méqm ,

construction must be applied, but if thc languagc of e, St

on ,(o D¢ gmlt), the person’s conduct must be more than merely preparatory
v {pf the offence. The question whether conduct is more than merely

T ,Qommzswon of the offence is one of fact.
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