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Chapter One

Introduction

The Emergence of Conflict Management

In 1999, Coca-Cola Enterprises found itself in a difficult situation.
The costs of employment conflict were already escalating when it
lost a large class-action lawsuit brought by its Aftican American
employees. In response, Coca-Cola began a serics of pilot programs
designed to resolve employment disputes within the company
rather than wait to settle them through-ihe courts or administra-
tive agencies. These programs were the beginning of a strategic
move toward a different approacht¢ the management of conflict.

Through a gradual but suseiied effort, the company created the
Diversity Council, which then endorsed the development of a con-
flict management systersior Coca-Cola. A team created to design
that system, under the l=adership of Melanie Lewis, corporate man-
ager of conflict management, ultimately chose to develop and imple-
ment what they described as an integrated, comprehensive, and
strategic apvroach to conflict management. This system used an
ombudsperson office, mediation, and arbitration; training in the use
of the system; and a strong set of internal support structures. By 2002,
Coca-Cola had put into place a system designed to revolutionize the
way it handled employee conflict and employee disputes.!

PECO Energy came to the conflict management fold in a more
graduated fashion. Long the most visible nonunion electric utility
in the United States, it faced an International Brotherhood of
Electrical Workers organizing campaign in the mid-1990s.
Although the employees did not choose representation in the sub-
sequent election, that experience revealed the employees’ conflicts
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and their unmet needs. Thus, PECO tried to improve conflict res-
olution within the organization.?

That the expression of unmet employee needs came through a
union organizing campaign was not acceptable to the company’s
leadership. PECO had put a peer review program for employment
disputes in place in 1993, and it had worked well, but senior man-
agers believed not well enough. They felt that opportunities for
early resolution of conflicts and disputes were being lost. In 1996,
they began to evaluate alternatives and additions to their peer
review process. Ultimately, through benchmarking, internal focus
groups, and other data gathering, PECO chose to institute a full-
blown alternative dispute resolution (ADR) system, including the
use of mediation and arbitration.

Schering-Plough had a completely different sxcerience. A sig-
nificant loss from damages in a sexual harassment case in the mid-
1990s caused the pharmaceutical company’s executives to wonder
if that case might have been prevented| or the damage minimized,
through a more effective conflict #ésoiution system. They assem-
bled a team to consider whether tixe’' company should move toward
an ADR system of some kind:

Following an extensivebenchmarking effort and a data-based
simulation of potential.custs and benefits that might accrue from
such a program change, company leaders rejected the adoption of
any part of an Ak system. Two significant factors in that decision
were the speculative nature of the system’s supposed benefits and
resistance from line management. Thus, Schering-Plough chose to
continue the procedures already in place for the resolution of
employee conflicts and disputes with the corporation.’

These three cases—Coca-Cola Enterprises, PECO, and Schering-
Plough—are similar not for the outcome they produced when they
examined dispute resolution in their companies but for what they
considered. Each of the companies was dissatisfied with the cur-
rent means by which employee disputes were resolved, each
engaged in a comprehensive analysis of the situation, and each
reached a conclusion—all three different. But each of them was
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considering a question newly significant to U.S. corporations in the
1990s: Is the system in use to manage and resolve disputes with
employees adequately serving our needs?

These three cases are broadly representative of an important
trend in organizations: a substantial dissatisfaction with conven-
tional approaches to dispute resolution and an attempt to stem that
dissatisfaction by replacing old approaches with newly minted dis-
pute resolution systems. The trend of dissatisfaction with current
systems, the adoption of new systems, and the impact of this shift
in dispute resolution are the major concerns of this book.

Having investigated ADR and conflict management systems for
the past six years, we are convinced that there is a’s2a of change in
U.S. organizations that reflects an emergence of systems of conflict
management and a new paradigm for organizations. This change is
diffuse in origin, young enough to be thaucht of as largely experi-
mental, and without adequate evidence 1o evaluate its impact fully.
Yet the vast majority of private cofporations and a large number of
public and nonprofit organizations are midstream in a change
process in which they are recvzaluating their approach to conflict.

Why has this occurred? What precipitating incidents cause orga-
nizations to seek to chinge their dispute resolution systems? What do
organizations expect to gain from changing? Are there detectable dif-
ferences in the acproaches that different organizations are using to
implement-these changes? Why do some organizations—Schering-
Plough, for example—reject this change in approach? And, finally,
what does this systemic change mean for organizations, employees,
and public institutions? These questions drive our inquiry, and our
goal in this book is to provide answers to them.

INCLINATION TO CHANGE

Organizations do not set in motion a process of wholesale shift to
new systems unless there is substantial dissatisfaction with the old.
That is the case with dispute resolution. A number of trends have
converged to produce motivation for change.
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Dissatisfaction with Conventional Approaches
to Dispute Resolution

The traditional approaches of organizations to disputes have been
largely reactive, reflecting compliance with systems imposed on the
organizations by outside institutions. Disputes with consumers, gov-
ernmental agencies, and other organizations have generally been
resolved in the courts and other public forums established for that
purpose. The dissatisfaction with these public forums, which has
been growing for some time, reached a crisis point in the past ten
years.* Litigation is seen as time-consuming, often going to ludi-
crous lengths, and costly. It is also often viewed as prodicing results
unacceptable to either party to the dispute. Orgenizations view
compliance with court-ordered settlements with barely concealed
hostility, and at a minimum, judicial and adwninistrative agency
decisions are seen as less than perfect. Iii sum, the courts and
administrative agencies set up to resolve disputes are viewed with
antipathy, if not hostility, by nearly.aii ¢xcept members of the legal
profession, which is an integral past of the system.

A second trend in U.S. caiporate life has been the long-term
decline in the labor movement and thus in the use of collective bar-
gaining and its attendarit processes to resolve employee complaints.
Collective bargaining as an institution reached its high-water mark
covering about athiia of the U.S. private sector in the 1950s.” Since
that time, the labor movement has been on a steady decline to its
current point, with less than 10 percent now represented by unions.

Collective bargaining provided explicit channels for the reso-
lution of employee-employer disputes. Strikes were the means by
which collective interest disputes were resolved, and, while never
viewed as positive, they were effective for that purpose. Collective
bargaining nearly always established elaborate grievance systems,
usually culminating in a binding arbitration procedure for the final
resolution of disputes over rights.

U.S. corporations never embraced collective bargaining and
tried to limit its influence by fighting the existence of unions
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wherever they emerged. Some corporate leaders held the naive
view that when unions did not exist, conflict would disappear.
More sophisticated corporations recognized that workplaces pro-
duce conflict and that if unions and collective bargaining were not
the vehicle for dispute resolution, another means would have to be
substituted. Elaborate human resource systems designed to surface
and channel employee dissatisfaction generally did not produce an
effective substitute for this important function of unionism. Minor
conflicts with employees often did not surface at all, and those that
did came through unwanted, expensive litigation under the ever-
growing system of individual legal rights in the workplace. Thus,
employers in the 1990s found themselves facirig. the Hobson’s
choice of unions they did not want or alternative but ineffective
means of dealing with employee conflict.

A third source of dissatisfaction came from the changes made
by organizations to deal with the incréased competition from glob-
alization and deregulation in the latter part of the twentieth cen-
tury. Especially at a time wheri ¢rganizations were being forced to
reinvent themselves, organizational effectiveness was critically
dependent on a committed, well-trained, well-organized workforce.
Efficient workforces ‘oifered a potential competitive advantage.
Conflicts that remairied unresolved or did not surface in a produc-
tive fashion severely compromised organizational effectiveness and
the quality< the good or service produced.

Although conflict was seen as a natural outgrowth of contem-
porary organizational life, turnover of employees due to conflicts
was viewed as an unproductive waste of talent and organizational
resources. The fact was that a smooth-functioning organization
demanded a smooth-functioning system of dispute resolution. Yet
many businesses found themselves without such a system even
after they had made the other organizational adjustments neces-
sary for survival.

The total effect of these forces of dissatisfaction was a powerful
motivation for organizational change. Faced with the realization
that conflict is inevitable, and without effective means of dealing
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with that conflict, one business after another attempted to create a
new system of dispute resolution. Many went well beyond that into
anew realm of conflict management.

Litigation, Dispute, and Conflict Management

Up to this point, we have used the terms dispute management and
conflict management interchangeably, without a concrete distinction
between them. However, although we do not wish to dwell on this
topic, it is important to reflect on the differences between the two.
Lawyers sometimes say that they engage in ADR routinely by try-
ing to negotiate rather than litigate in appropriate cases. T'his hap-
pens after filing, however, and rarely involves trying to resolve
disputes before they become litigation, much less trying to prevent
contflicts from even becoming disputes

[t is our belief that conflict management is much more com-
prehensive than dispute management. /Ar the root of this conclu-
sion is a distinction between confiiCis-and disputes. Conflicts can
be seen as nearly any organizational friction that produces a mis-
match in expectations of the proper course of action for an
employee or a group of emivioyees. Conflicts do not always lead to
disputes; sometimes they are ignored, sometimes suppressed, and
sometimes deemed tnimportant enough to be left alone. Disputes
are a subset of th=coriflicts that require resolution, activated by the
filing of a grievance, a lawsuit against an organization, or even a
simple written complaint.

Accepting this distinction between conflicts and disputes
allows the argument naturally to progress to a divergence in the
attempt to manage them. The management of disputes, which rep-
resent only the tip of the iceberg of conflict, is a significantly less
complex problem. To manage disputes successfully, the organiza-
tion need only maneuver the dispute into a forum most to its
advantage to attain lower costs (transactional and outcome), a
quicker speed of resolution, or simply a higher probability of a bet-
ter outcome. Such activities would be seen as effective management
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of disputes. Thus, much of what we see of dispute management
looks like forum shopping.

Organizations that desire to manage conflict must go well
beyond this smaller set of processes and into more facets of organi-
zational life, encompassing a much wider range of questions, the
involvement of more parts of the organization, and a more complex
system. The goals of a conflict management system are broader and
more numerous. Conflict management systems attempt to channel
conflict in productive directions, for example, not just to manage
its resolution. They spread the responsibility for conflict and its res-
olution to the lowest levels of the organization. Thus, they require
training to be widespread. They seek to transform.(ire organization,
not just a set of processes. These and other distinctions and require-
ments of a conflict management system wiil be explored fully in
this book. It is sufficient at this point.te 2y that because of their
complexity and the potential rewards faey offer an organization,
conflict management systems are.a tnuch more fruitful arena for
inquiry and exploration. This distinction among dispute and con-
flict management systems, arid litigation, is graphically depicted in
Figure 1.1. These three systems differ in terms of the depth of their

Figure 1.1. The Conflict Pyramid
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involvement in the organization, the people responsible for the
management of the system, and the functions involved in the cre-
ation and maintenance of the system. Dispute management is
always more complex than litigation management, and conflict
management more complicated than both. We will elaborate on
these distinctions later in the book.

Conflict Management Systems

We believe that the study of conflict management systems requires a
comparison of multiple features. Systems differ on many important
dimensions, each containing the potential to lead to 1inique out-
comes. There are variations in the process of the design of a system—
for example: Who is involved? How is the systencreated? How is
the system implemented? These design features are not trivial
because, as we will show, the values implicit in the design process
are often reflected eventually in the s7siem itself. Next, conflict
management systems vary in the'way they are structured: Who
controls the system? Is the system centralized or decentralized?
What are the goals of the system? Who is responsible?

Systems also vary in_tfie procedures they employ for conflict
resolution. We have investigated systems that include ombudsper-
sons, peer review patiels, facilitated discussions, mediation, arbitra-
tion, and multiple variations on these basic procedures. The choice
of procedures can reflect on the values underlying the system itself.
Some conflict management systems place value on participation in
the conflict resolution process, some on having any disputes that
occur be resolved as quickly as possible, and some value simply sur-
facing conflict. The solutions created to reach these fundamental
goals will be reflected in the procedures used within the system.

We believe it is also important to identify and analyze the par-
ticipants in the conflict management system. One simple distinction
is the amount that the system relies on outsiders—neutrals and con-
sultants, for example—to feed and maintain it. But it is important to
go beyond the use of outsiders and into the organization itself. The
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extent to which line managers are involved and responsible for
resolving conflict is an important distinction between systems.

Finally, since (as one of our colleagues has repeatedly told us)
we are what we measure, it is important to analyze what is judged
by an organization to be critically important by looking at the fea-
tures of the system they choose to measure and evaluate. Therefore,
this is another important feature of a well-functioning system and
one on which we will make comparisons.

THE CONCEPT OF A CONFLICT
MANAGEMENT SYSTEM

In our development of the concept of a conflict management sys-
tem, we have intentionally concentrated on'Gecision making at the
management level for two principal reascns. First, although consid-
erable research on the operation of varicus ADR procedures exists,
very little has been done on the farmation of organizational strate-
gies.® It appears obvious to us that understanding the growth and dif-
fusion of ADR policies throuanout business in the United States,
and the barriers to that difiusion, requires a clear delineation of how
top managers make décisions on the management of disputes. Sec-
ond, a survey of the use of ADR by the Fortune 1000, conducted by
two of us in 1927, revealed that some corporations were moving
beyond the st of individual ADR policies to the adoption of a sys-
tem to deal with their organization’s conflict management. We were
especially interested in understanding the transition to a systems
approach undertaken by that vanguard of U.S. organizations. We
therefore have been conducting on-site interviews at a number of
U.S. enterprises and collecting publicly available information on
the use of ADR by other businesses and large corporations.

There is no general agreement on the precise definition of a
conflict management system, even among experts.” Clearly, though,
an authentic system is not merely a practice, a procedure, or a pol-
icy. It is something more encompassing, which may incorporate
all three—practice, procedure, and policy. Our understanding of
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systems is rooted in the classic works on the system concept.® We
prefer the definition contained in a report prepared for the Society
for Professionals in Dispute Resolution (SPIDR) by an ad hoc com-
mittee and published under the title, Designing Integrated Conflict
Management Systems: Guidelines for Practitioners and Decision Makers
in Organizations, by the Institute on Conflict Resolution at Cornell.
David Lipsky was a member of that ad hoc committee.’ It should be
noted that in 2001, SPIDR, the Academy of Family Mediators, and
CRENet (Conflict Resolution Education Network) merged to
become the Association for Conflict Resolution (ACR). We will
use ACR when referring to this report.

The ACR committee elaborated on the five essential charac-
teristics of an integrated conflict management systeiisin its report,
which we quote at length with the permission of ACR (we sum-
marize these characteristics in Exhibit 1.1):

1. Scope

An effective integrated conflict management system provides
options for preventing, identifving, and resolving all types of prob-
lems, including those disputes that do not fall into a category pro-
tected by statute, contract, or specific policy (such as interpersonal
disputes). Its purview-includes “non-hierarchical” disputes between
employees or b=tween managers. Such an integrated system is avail-
able to all persons in the workplace—workers, managers, profes-
sionals, groups, teams involved in disputes, and those close by
(“bystanders”) who are affected.

This broad scope is important for several reasons. First, it allows
employees and managers to raise concerns without framing them as
violations of legal rights. This encourages employees and managers
to raise concerns early and in a manner that is more likely to be
conducive to problem solving. Second, a broad scope encourages
employees and managers to address conflict between peers and
problems that are not associated with a known individual. These

conflicts can become destructive of organizational goals when there
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Exhibit 1.1. The Five Characteristics of an
Integrated Conflict Management System

e Scope: A system should have the broadest feasible scope, providing
options for all people in the workplace, including employees, supervisors,
professionals, and managers, to have all types of problems considered.

e Culture: A system should welcome dissent (or tolerate disagreement)
and encourage resolution of conflict at the lowest possible level through
direct negotiation.

e Multiple access points: Users of a system should be able to identify and
have access to the person, department, or entity most capable (in terms
of authority, knowledge, and experience) of advising the individual about
the conflict management system and managing the problem in question.

e Multiple options: A system should allow users the choice‘of more than one
option for resolving a problem or dispute; more specifically, a system should
contain both rights-based and interest-based options for addressing conflict.

e Support structures: A system requires support scructures that are capable
of coordinating and managing the multiple @acccss points and multiple
options; the structure should integrate effective conflict management into
the organization’s daily operations.

is no avenue for their constructive resolution. Third, while inte-
grated conflict management systems are often introduced because
of intra-workplace concerns, very frequently organizations expand
the use of fhese systems to external complaints, as a means for
receiving, nieventing, and resolving concerns of customers, clients,

and menibers of the public.

2. Culture

To manage conflict effectively, an organization must accept conflict
as inevitable. Many organizations discourage the constructive man-
agement of conflict by sending the message that those who raise
concerns are themselves the problem. Effective integrated conflict
management systems communicate the propriety of raising con-
cerns and encourage employees and managers to address these con-

cerns as early as possible and at the lowest possible level. An
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integrated conflict management system provides an environment in
which people can voice a concern or dispute without fear of retali-
ation. Employees, supervisors, and leaders are all trained to address
conflict constructively, are supported in their efforts to do so, and
are held accountable for results. Persons who are access points for
the system may also serve as coaches for the disputants, helping
them to resolve their dispute without proceeding to other options
within the system. For example, Polaroid Corporation’s policy stresses
a commitment to create an environment that recognizes disputes as
a natural cultural process and communicates to employees that they
can expect to air their issues with full assurance of “safe harbor” and

without adverse repercussions.

3. Multiple Access Points

An integrated conflict management systen:ailows employees to
enter the system through many access r'oints, such as supervisors,
union stewards, workplace leaders, sn.sloyee assistance practition-
ers, human resources officers, ethics officers, conflict management
coordinators, ombudspersons, tiiternal legal counsel, health care
providers, religious counséicrs, and equal employment opportunity
personnel. Employe=s aie not bounced from one department to
another. The avsiiability of multiple access points significantly
reduces barriers to-entering the system and encourages employees to

address probleins early and constructively.

4. Multiple Options

An integrated conflict management system gives employees the
opportunity to choose a problem-solving approach to conflict reso-
lution, to seek determination and enforcement of rights, or to do
both. Employees have the opportunity in appropriate cases to move
between rights-based grievance procedures and interest-based
processes; within existing statutory and contractual restraints, they

are not required to choose prematurely between the two. For exam-
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ple, an employee who files a grievance may also be able to pursue
mediation if all disputants agree. Effective systems minimize red

tape so that employees may access multiple options and resources.

Why Are Multiple Options Necessary?

Rights-based processes, such as grievance procedures, arbitration,
adjudication, and appellate processes, provide the opportunity to
seek a determination of whether legal or contractual rights have
been violated. These rights may arise from employer policy, indi-
vidual or collective bargaining contracts, statute, or common law.
Rights-based processes are essential to an effective iticegrated con-

flict management system because:

¢ They provide the opportunity to seek recress for unfair treatment
or violations of statutory rights, suchas che right to work free of

discrimination, harassment, or unsaie working conditions.

e A small percentage of dispticat ts in any organization very
strongly prefer a rights-base«1 approach.

e For some issues, a rigits-based approach is more appropriate.

Interest-based options, such as direct negotiation and media-
tion, use prottem-solving techniques to address the perceived needs
of the canmiplainant or other parties. Interest-based options are essen-

tial to an effective integrated conflict management system because:

® They are flexible, enabling disputants to maintain more con-
trol over the process and the outcome, which results in greater

satisfaction.

® They can be used at the lowest level and when the conflict first
surfaces, resulting in faster, more cost-effective solutions, often

with less damage to workplace relationships.

® They can boost morale by providing the potential for healing

and strengthening workplace relationships between employees,
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and for helping bystanders whose morale or working conditions

may have been damaged by the dispute.

They allow for creative solutions not available through rights-

based processes.

e Disputants may be more satisfied with the result and the process,

which leads to more voluntary compliance with the settlement.

They can be used by disputants who are unwilling to use rights-

based processes.

They provide redress for issues that do not fit into a “grievable”
or actionable category. Traditional grievance procedures require
an employee to label a concern as a violation of some right.
Some employees turn to rights-based processes for lack of
another option, when their issue is not actionable-under a statute
or grievance mechanism. In such cases, a quick and direct interest-
based process may be the ideal mechanismdc:h to bring a “non-

actionable” dispute to the surface and G esolve it.

They reduce the burden on the 1igii's-pased processes by
deflecting many disputes to a more appropriate process. This
allows rights-based systems to iunction more effectively for

those who seek resolution through them.

They provide ways far employees to come forward with informa-
tion about proklerns such as safety hazards, drug and alcohol use,
threats tomational security, conflict of interest, waste, fraud,
theft, harassment, potential violence, or even equipment repair
needs, without fear that they will be swept, against their will,

into an investigation or adversarial process.

They provide a mechanism for employees who simply wish to
suggest a change of policy, procedure, or structure in the organi-
zation, to recommend re-orientation of a team project, or to
start an orderly process for dealing with a policy, group, or

department that is seen to be a problem.

® They foster skills that enhance teamwork and other effective work-

place interactions, and reinforce positive organizational values.
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® They help reduce turf battles, accommodate the many different
philosophies that operate in an organizational setting, and pro-

mote respect for diversity.

Ciritically, multiple options provide avenues for bringing to the
surface underground issues that destroy morale and reduce produc-
tivity. Some employees will not come forward with a problem
because they fear they will be thought disloyal, will be considered
a complainer, will become involved in a confrontation, will lose
their privacy and dignity, or will face reprisal. Others will not use
rights-based processes because of the psychological—and, poten-
tially, economic—costs of seeking redress. Others dodiot trust those
in the supervisory chain of command. The way pzi:ons address con-
flict is affected by ethnic and cultural backgrouitid; educational level,
gender dynamics, and individual temperament. Multiple options
provide the greatest opportunity to.resaive concerns early and eas-
ily, before they escalate into more desiiuctive, time-consuming, and

costly disputes.

5. Support Structures

To develop an eff=ctive integrated system, an organization must pro-
vide necessary ‘systemic support and structures that coordinate
access to.raisiple options and promote competence in dealing with
conflict thiroughout the organization. These structures nurture sys-
temic change. They make interest-based language and behavior an
everyday practice and change the way employees deal with both dis-
sent and conflict. By integrating these structures and options, the
organization moves toward “conflict competency.”"

To successfully implement an integrated conflict management
system, an organization must develop support throughout its infra-
structure. People at all levels of the organization must believe and
communicate the same message: that conflict can and should be
actively managed through one of the many channels of the inte-

grated conflict management system.
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Designers of systems need to pay particular attention to ques-
tions of fairness, an issue we address in detail in Chapter Five. Here,
it is sufficient to say that the ACR committee, after considerable
debate, reached agreement on eight essential elements of a fair con-
flict management system:

1. To the extent possible, participation in a system should be
voluntary.

2. The privacy and confidentiality of the processes should be
protected to the fullest extent allowed by law.

3. Neutrals (mediators, arbitrators, ombudspersons, and so forth)
should be truly neutral and impartial.

4. Neutrals should be adequately trained and gualified.

5. The legitimacy of a system will be enhanc«d'to the extent
that it is “characterized by diversity in jits] core of neutrals,
including mediators and arbitrators

6. A system should have policies that specifically prohibit any
form of reprisal or retaliation.

7. A system must be consistant with an organization’s existing
contracts, including ¢ollective bargaining agreements.

8. A system must not undermine the statutory or constitutional
rights of the disputants.

Our own research has shown that some organizations that
claim to have conflict management systems could not meet all the
criteria prescribed by the ACR committee. In fact, in U.S. organi-
zations today, a system as prescribed by ACR is more the ideal than
the reality. Our studies of organizations that we believe have sys-
tems, even though they may fall short of the ideal recommended by
ACR, reveal several other characteristics these organizations share:

A proactive approach. The organization’s approach to conflict
management is proactive rather than reactive. The organi-
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zation has moved from waiting for disputes to occur to pre-
venting (if possible) or anticipating them before they arise."

Shared responsibility. The responsibility for conflict (or litiga-
tion) management is not confined to the counsel’s office or
an outside law firm, but is shared by all levels of management.

Delegation of authority. The authority for preventing and
resolving conflict is delegated to the lowest feasible level
of the organization.

Accountability. Managers are held accountable for the success-
ful prevention or resolution of conflict; the reward and per-
formance review systems in the organization reflect this
managerial duty.

Ongoing training. Education and training.in relevant conflict
management skills are an ongoing activity of the organization.

Feedback loop. Managers use the experience they have gained
in preventing or resolving con'‘iict to improve the policies
and performance of the vtpanization.

WHY STUDRY CONFLICT MANAGEMENT
IN THE WORKPLACE?

This book is about new systems of managing workplace conflict.
Obviously, organizations also face other types of conflict: conflicts
with their customers, conflicts with other organizations, and per-
haps conflicts with regulators. Although all these sources of con-
flict are worthy of study, we focus primarily on the workplace, for
four reasons.

First, the management of conflict with consumers and other
businesses is more often than not done by a simple, mundane
approach. Organizations try to manage predictably occurring dis-
putes. Many credit card firms and other organizations providing ser-
vices to consumers expect a certain number of disputes with their
own customers to arise. These organizations wish primarily to
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resolve these disputes in as cheap and quick a fashion as possible.
AT&T, for example, adopted a well-publicized arbitration scheme
for the resolution of disputes with its long-distance telephone cus-
tomers. Although this particular scheme has been successfully chal-
lenged in the courts," it is reflective of a larger attempt to remove
customer disputes from the court system and put them into forums
more easily managed by the corporation.

Second, business conflict management is more opaque and
the study of it more problematic than the examination of the
workplace. Both the process and the results of private conflict
management are shielded from public scrutiny. The same is true in
business-to-business conflict. Indeed, one strong motivztion for the
use of arbitration in business-to-business disputes is that the evi-
dence, the process, and the outcome are not.iatters of public
record, as would be the case in most disputes.n 'the court system.
Thus, gathering data on business-to-business disputes is difficult, if
not impossible, in most situations. This Firid of conflict also seems to
be most subject to instrumental motvations. Organizations seek
to manage business-to-business disprices once they arise, not conflicts
that can be productively channeled. For these reasons, we chose
not to study business confiict management.

Third, our own background, experiences, and expertise are in
the workplace. In addition, our case studies have revealed that two,
or even more, priilosophies and approaches to conflict can exist
across dispute areas even within a single organization. That makes
the topic rich and interesting. An organization might be com-
pletely dissatisfied with existing systems of dispute resolution for
employment matters, for example, and at the same time be com-
pletely satisfied with the courts as a forum for resolving all of its
business-to-business disputes. Such an organization could be proac-
tive in employment matters, seeking to surface conflicts before they
become full-blown disputes, and completely reactive to other kinds
of conflict, preferring to resolve them only when forced. We have
found few, if any, corporations that have a consistent strategic
approach to the management of different types of disputes.
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Finally, we focus on the workplace and systems of employ-
ment conflict management because that area is the most contro-
versial and potentially the most beneficial to business. Several
significant Supreme Court decisions made in the past decade relate
to employment conflict management systems.” These decisions
allowed employers to require employees to sign “predispute waivers,”
which are discussed thoroughly in Chapter Seven. Although these
legal challenges have focused primarily on predispute waivers of
statutory rights in favor of arbitration forums, the attendant con-
troversy has caused wide-ranging discussion and examination of
these systems.

Ciritics have charged that employee rights ancaccess to justice
are being compromised in the name of business.efficiency. Advo-
cates adamantly argue that organizations witt; effectively function-
ing systems of conflict management will gxin significant advantages
over their competitors as they minimize the costs of unnecessary,
expensive disputes with their own‘etnployees, without diminishing
the rights of those employees: risw can these competing claims of
sacrificed justice and organizational expediency be reconciled? We
believe that this is an-tmportant and significant question for
employers, employees;and the public.

The employraent milieu also offers a significant opportunity for
study. This is 4 time, as we will show in this book, of vast change
and even et ati acceleration of change in organizations. There is
widespread experimentation in the development and implementa-
tion of conflict management systems. At this point, enough knowl-
edge about these systems and case studies exists to begin to evaluate
this change. Many organizations have sufficient experience to be
able to reach conclusions about the effect of these changes. Thus,
we have an opportunity to compare practices across organizations
and integrate those comparisons into some conclusions.

This is particularly true as we study and report on the motivation
of organizations to change their approach to employment conflict
management and on how the systems are designed and imple-
mented. There are not sufficient data for the effective evaluation of

e



0lChapter.Lipsky 3/3/03 5:51 PM Page 22 $

22 EMERGING SYSTEMS FOR MANAGING WORKPLACE CONFLICT

the long-term functioning of these systems and their indirect effect
on other organizational goals. Corporations are still searching for
best practices; there is no accepted model of the best way to go. Our
examination of system development at this time can contribute to
that search for the dominant model.

OUR METHODOLOGY AND DATA

In this book, we combine the data we have gathered over the past
five years from four separate but interrelated research efforts. We
also rely on the wide-ranging published literature on conflict man-
agement, dispute resolution, and the evaluation of dispute resolu-
tion systems and their components.

In the spring of 1997, Lipsky and Seeber surveyed the general
counsel or chief litigators of the Fortune 1000 on topics related to
ADR. We were interested in whether the wend toward ADR and
away from the courts was as widespreac as we thought by observa-
tion. This survey and one other'* izinain the only widespread
empirical data on ADR usage by U.S. corporations. The detailed
results of our survey have been nublished elsewhere."

The empirical results from that survey were the springboard
that led to this book. Tn asking questions in that survey related to
the overall corporace strategic approach to dispute resolution, we
uncovered significant differences based on corporate size, industry,
and competitive pressures. Other significant differences in corpo-
rate behavior were based on such individual characteristics as the
history of the company and the preferences of those responsible for
determining the company’s strategic direction. The results were
informative, but we found ourselves with as many new questions as
ones we had answered.

Although we do not rely heavily on that data in this book (we
do report some of the findings in Chapter Three), that survey
served as the jumping-off point for the hypotheses about organiza-
tional behavior that we present here. The data on individual cor-
porations piqued our interest in learning more about some of the

e



0lChapter.Lipsky 3/3/03 5:51 PM Page 23 $

INTRODUCTION 23

companies, so two of us, Lipsky and Seeber (assisted in large part by
Lavinia Hall), chose approximately forty companies for further
examination. Coincidentally, at about the same time, Fincher
began to survey and conduct case studies of workplace dispute and
conflict management in a large sample of organizations. It became
apparent that Lipsky and Seeber, on the one hand, and Fincher, on
the other, were studying the same organizational phenomena using
virtually the same methodology, and so we decided to join forces to
write this book. In combination, the organizations we studied num-
ber more than fifty. They cover a broad spectrum of industries and
represent a cross section of approaches and philosophies to ADR
and conflict management.

These firms do not represent a random sample of the Fortune
1000 research and are not all from that grotip, ‘I he sample consists
not only of large private sector corporatics but also of several pub-
lic sector and nonprofit organizaticts. We provide examples of
organizations that range across a spzctrum, from those that have
fully developed conflict maridg-inent systems to those that rely
completely on litigation to resolve their disputes. All of the orga-
nizations we have studi=d. nowever, are large by almost any stan-
dard, and accordingly their experience with conflict management
systems does not necessarily represent that of medium-size and
small employers.

We alse chose our sample of cases on pragmatic grounds. Each of
these organizations has a very public posture toward conflict man-
agement in that they have gathered and shared information—
through conferences or other presentations or publications—and
each was either willing to talk to us about their experience or had
published enough information to allow us to report on those efforts.
In Appendix A, we list all the organizations that are mentioned in
the book at which we conducted interviews. For each of the firms
personally accessed, we attempted to schedule interviews with cor-
porate chief executive officers, chief financial officers, general coun-
sel, human resource executives, and managers at some of their
specific sites. We were seldom able to interview all of these corporate
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officials, however. Usually we did succeed in conducting intensive
interviews with top human resource executives and general coun-
sel or other lawyers in the counsel’s office. Occasionally, we were
able to interview other managers in the corporation. These inter-
views were conducted throughout the period 1999 through 2001.
We also gathered substantial material on those companies and oth-
ers from publicly available conventional sources. All this has
allowed us to build a rich understanding of the strategic approach
to conflict management, as well the implementation strategies and
processes, for approximately fifty large organizations.

A third body of data on which we rely is one of the very few
comprehensive surveys of the neutral profession. In 1995, .two of us,
Lipsky and Seeber, were permitted to survey the active membership
of the National Academy of Arbitrators (NAAY, the premier pro-
fessional society of labor-management arbitracors: Although that
survey had multiple purposes, a significant pertion of the data col-
lection focused on the switch within the profession from union-
management arbitration to employmieit arbitration and mediation.
We collected demographic, caseload, and attitudinal information
on over six hundred neutrals:-his information allows us another
important lens through which to view the development of conflict
management systems. "

We also rely on e use of research, case studies, and secondary
material gatherea atid published by many other academics and pro-
fessionals in the field of conflict and dispute resolution. In the end,
we have built a detailed understanding of the experiences of well
over fifty large organizations and cite throughout the book from
that knowledge.

Although the data we have are rich and extensive, the usual
limitations of the case study approach are applicable here. We do
not have statistically reliable measures of many of the subjects on
which we comment. Widespread survey data are just not available,
and there are important difficulties in gathering such information.
Of no small significance is a general reluctance by large organiza-
tions to put the effort into data gathering on system experience.

e



0lChapter.Lipsky 3/3/03 5:51 PM Page 25 $

INTRODUCTION 25

The organizations that do collect a lot of information on their sys-
tem have a natural reluctance to share it. Nonetheless, in spite of
the data limitations, we can comfortably claim this book to be the
most comprehensive effort in this arena to date.

THE DESIGN AND OUTLINE OF THE BOOK

We seek to accomplish two objectives in this book and to appeal to
two audiences. Our first goal is to explain the rise of conflict man-
agement systems in the United States. To that end, we have built
an organizational model in the tradition of the social sciences that
seeks to explain corporate motivation and differeficés among cor-
porations. We hope this model will allow ciners to do further
research to explain why this rise has occurted and why organiza-
tions choose different paths.

We then turn to our second goal, which is to give readers an
understanding of how organizatioris build conflict management sys-
tems. Here, we rely heavily on@synthesis of our knowledge of cor-
porate practice. In the end, itis our hope that this book will be of
use to scholars and teacheis of conflict management and dispute
resolution, as well as te'the community of professionals who make
these systems work.

The book.iscrganized toward the fulfillment of these goals. In
Part One, wve devote three chapters to the understanding of why
conflict management has become such an important subject in orga-
nizations. Chapter Two examines the traditional means by which
conflicts and disputes were handled in the workplace. This is done
in the context of the contemporary debate over the social contract.
We present the principal methods of conflict resolution and the root
causes that have undercut their contemporary usefulness. Our goal
here is to explain the dissatisfaction with the old and to set the stage
for the creation of the new. In Chapter Three, we present evidence
on the creation and use of alternatives to the traditional means of
dispute resolution. We make the argument that ADR is primarily a
stop on the way to the creation of more complete and integrated
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conflict management approaches that followed closely on the
heels of the ADR movement. We argue that ADR is more properly
aligned with dispute management than with conflict management.
Chapter Four, which closes Part One, discusses the creation of what
we believe to be an important component of an emerging social
contract in the workplace, the management of conflict. We focus
here not only on external environmental forces for change but also
on the process of change within the organization—the dynamics of
strategic choice.

Part Two focuses primarily on the second goal we have set for
ourselves. In these four chapters, we use our case studies of organi-
zations to explain how conflict management systems éare created
and implemented. We look at what we consider te-be the impor-
tant design questions and options that confront.itie decision mak-
ers within organizations. Chapter Five focuses.en the fundamental
design questions and principles. It starts wiih the question of who
designs the system, examines the uses o the systems in terms of
people and conflict eligibility for partizipation, and concludes with
the specifics of the internal fearuras of dispute resolution that are
incorporated in the conflict management system.

In Chapter Six, we present a discussion of the critical factors
that have influenced'sysiem design to this point in its develop-
ment. Certainly, thie legal environment for arbitration has been
evolving over the past decade, and we present the major points in
a series of court decisions that influence design choices and outline
the principles the system creators should consider. In addition, we
look at other external features not affected by the legal environ-
ment, but that provide significant choices in system design. We dis-
cuss the sources for and qualifications of neutrals, a significant set
of information for designers in organizations that choose to use
external mediators or arbitrators.

Chapter Seven considers the second principal stage of the cre-
ation of a system: the start-up and implementation phase. In this
chapter, we look at how organizations have handled everything
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from pilot programs to training to communication of systems
change. In Chapter Eight, we describe the final design phase in the
creation of conflict management systems. We not only look at the
questions of what to measure and how to measure it, but we also
present some of the early evidence on the performance of conflict
management systems gathered by large organizations and indepen-
dent researchers.

In Part Three, we return to more universal questions about
the future of conflict management systems. Any talk about
change in organizations must confront the flavor-of-the-day prob-
lem. If one looks back just ten years, and certainly twenty years,
at the significant trends affecting management;, iz is easy to find
examples of trends that were expected to affect every organization
and the way in which they conducted theit business. The litera-
ture is full of examples of such universalites that in retrospect were
simply wrong or were discovered not o solve a problem as effec-
tively as predicted.

In Chapter Nine, we attem;it to deal with these questions as
they apply to our topics. We 12cognize that despite the evidence we
have marshaled, conflict inanagement systems may be another
passing fad. We recogiiize that there are very real barriers to the
universal adopti¢n of this strategic approach to the management of
conflict. We have identified six key factors and questions that we
believe precictwhether conflict management systems will be a blip
in the history of organizational management or a feature common
to all successful organizations in the future. Chapter Ten, which
ends the book, discusses what we believe to be the critical issues
and dilemmas affecting this field of study and practice. In addition,
we have provided two appendixes that we believe will assist some
readers. Appendix A is a list of all the organizations to which we
refer in this book. Appendix B lists many of the most common
ADR terms and definitions. This glossary is not intended to be com-
plete. There are many other glossaries available on the Internet and
through the publications of significant neutral organizations.
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