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Financial Markets, Investor
Confidence, and Corporate
Governance

INTRODUCTION

he U.S. financial markets are characterized hy a widespread ownership structure

where about 100 million Americans, directiy.or indirectly, through retirement
plans, mutual funds, or active trading, part'cipate in the capital markets. This type
of ownership structure can be influenced »y a typical agency problem of separation
of the decision control assigned to manaecment and the ownership control retained
by a wide range of shareholders.! The integrity and efficiency of financial markets
depend on the quality and reliability of financial information disseminated to the
markets by public companies as well as investor confidence in such information.
Congressman William Lacy Clay (D-MO) states:

Over a hundred nsllion Americans have investments in our markets. The
confidence \af these investors is paramount to the continued viability of
the markets. This confidence is buoyed by the accuracy, reliability, and
transparency of our financial reporting.”

The primary role of all corporate governance participants as defined in this book
centers around the fundamental theme of protecting investors, creating long-term
shareholder value, restoring investor confidence, and supporting strong and efficient
capital markets. Corporate governance measures (e.g., independent directors, com-
petent and ethical executives, effective internal controls, credible external audits)
can play an important role in minimizing the agency problem and ensuring that
management’s interests are aligned with those of shareholders. The pervasiveness
of financial scandals and the related loss of billions of dollars of shareholder value
have received extensive media coverage and attention from regulators and standard
setters. This chapter discusses the importance of financial markets and the free
market system, investor confidence, public trust, and effective corporate governance.
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SIGNIFICANCE OF FINANCIAL MARKETS

About half of all households in the United States are now participating in the
securities markets through private investing in public company shares, mutual
funds, and public and private pension funds. Regarding the U.S. capital markets,
the U.S. Treasury secretary, Henry M. Paulson, states that as the lifeblood of the
nation’s economy, the capital markets function as a conduit connecting

those who need capital with those who invest or lend capital. They play
a vital role in helping entrepreneurs implement new ideas and businesses
expand operations, create jobs. They give our citizens the confidence
to invest, earn higher return on their savings, and reduce the costs of
borrowing for student loans, morigages, and consumer credit. Our capital
markets are the deepest, most efficient, and most transparent in the world
... competitive capital markets will pave the way for contirunea economic
growth that benefits all Americans.

The U.S. financial markets are an important sectoi o' the nation’s economy.
Consider these facts:

1. The U.S. financial services industry’s gross domestic product (GDP) in 2006
exceeded $1 trillion, accounting for 8.1 percent of the U.S. GDP.

2. The securities industry accounted feriziore than $175 billion, about 17 percent
of the total for financial markets.

3. The financial services sector employed about 6 million workers in the United
States in 2005, accounting fos S vercent of the total private sector employment.*

As employers continue 1c shift the responsibility for funding retirement to
individual workers, the national trend of increasing inflows into mutual funds is
only expected to grow and employees will need to become more knowledgeable
about investing.

The financia! niarkets play an important role in society by:

® Efficiently allocating a scarce resource of capital.

® Enabling public companies to raise capital for establishing or expanding their
businesses.

® Providing a financial marketplace for individual investors to invest money in an
attempt to fund their retirement goals or try to save enough for their children’s
education.’

The free enterprise system in the United States is developed and promoted to
create jobs and wealth, enable growth, foster innovation, reward initiatives and

risks, and effectively use resources. It has been transformed from

a system in which our businesses were generally owned and controlled by
small groups of people—and often managed by those same people—to
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a system in which our businesses are owned by public investors, each
of whom share a stake in the prosperity of new business opportunities
and innovations. The U.S. has achieved this widespread participation by
maintaining high quality disclosure standards and enforcement policies
that protect the interests of public investors.®

The liquidity, integrity, safety, efficiency, transparency, and dynamics of capital
markets are vital to the nation’s economic welfare, since the markets act as signaling
mechanisms for capital allocation. The capital markets have been vibrant because
investors have confidence in them and are able to obtain, analyze, and price
securities based on the information provided about public companies and the
economy. Information is the lifeblood of the capital markets. Without information,
stocks would be mispriced, capital markets would be inefficient, scarce resources
(capital) would be inefficiently used and allocated, and economic growth would not
be possible.

Capital markets provide public companies the opporturiitizs to raise capital
to establish or expand their businesses as well as finance'their investments and
other public projects while enabling investors to put their capital to work.” Their
efficiency, liquidity, and integrity depend on their “ability to obtain, digest, and
price securities derived from information about <Gmpanies and the economy.”$
Lynn Turner, a former chief accountant at the Securicies and Exchange Commission
(SEC), in testifying before the Senate Banking Coramittee, states, ““[T]he ability of the
U.S. capital markets to attract capital depends on investors having confidence in the
integrity and transparency of the markecic: Confidence is earned over time through
honest and fair markets that provide investors with the material information they
need to make informed decisions.””” Fiowever, as three former chief accountants of
the SEC have said: “In our canita! markets a single catastrophic reporting failure
is a disaster in which losse¢ to investors and the public can be, and often are,
overwhelming, wiping out decades of hard work, planning, and saving.””'?

PUBLIC TRUST AND INVESTOR CONFIDENCE

Public trust and investor confidence in the nation’s economy and its capital markets
are the key drivers of economic growth, prosperity, and financial stability. Investors
are confident when stock prices are high, the news about future stock performance
is optimistic, and financial information is perceived to be reliable. The wave of
financial scandals in the late 1990s and the early 2000s coupled with the economic
downturn had a substantial negative impact on investor confidence. Corporate
and accounting scandals are still a major concern among investors. In May 2006,
more than 71 percent of investors felt that accounting issues negatively affected the
capital markets (down from 91 percent in 2002).'" Corporate governance reforms,
including the Sarbanes-Oxley Act of 2002 (SOX), SEC-related rules, listing standards
of national stock exchanges, and best practices, have been established to rebuild
public trust and investor confidence in corporate America. Investors would like to
see changes in the corporate governance structure that not only require compliance
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with these reforms but also address managerial incentives and pressures, vigilance
and independence of boards of directors, quality and independence of auditors,
objectivity of financial analysts, and shareholder democracy in director elections.
Public trust and investor confidence in public financial information is a complex
issue that “cannot be legislated . .. the investment community is requiring individual
companies, one by one, to earn back market trust.””!?

High-quality financial information contributes to investor willingness to invest
in the capital markets, facilitates investment activities of public companies at a
justifiable cost of capital, enables efficient capital markets and proper allocation
of capital, contributes to business growth and expansion, and eventually supports
economic growth and stability for the nation. Four factors can contribute to efficient,
fair, and full disclosures and to the flow of high-quality information to the capital
markets.

1. Public companies have strong incentives to disseminate higi.-quality financial
information about their financial position and results of opcrations to enable
them to raise capital at the lowest possible cost.

2. Federal securities laws, including the Securities Act /ot 1933 and the Securities
Exchange Act of 1934, require fair and full disclesures of financial information,
and they enforce an efficient flow of informaiion to the capital markets by
penalizing companies for furnishing mislead ng-information.

3. Legislators have intervened through SQX to ensure public trust and investor
confidence in financial information.an« the capital markets.

4. The capital markets have utilized iz¢zhanisms and technological advances to
enable market participants to efficiently receive and use information in their
investment activities and trading decisions.

The efficient functioning of the capital markets is based on the premise that
all market participants ccmuply with a set of laws, rules, regulations, standards, and
best practices known. 4s corporate governance. Investors must have confidence that
corporate governasice imeasures are effectively enforced and that public financial
information disclosed by corporations is reliable. One factor that has contributed
to the gradual decline of public confidence in corporate America is the public’s
heightened awareness of the importance of corporate accountability and responsi-
bility as it relates to financial reporting. This can be explained in several ways. First,
many institutional investors have relied less on companies to provide them with
transparent, reliable, and useful information in making sound investment and voting
decisions and are now relying more on themselves to make their own decisions.
Corporations should focus on this trend and become trustworthy and valuable by
providing high-quality financial information.

Second, investors are more inclined to look to individuals, such as directors
and officers, and trust them rather than “faceless” corporations. A survey reveals
that “Americans are consistently more favorable towards people than towards
the institutions they represent.”!3 For example, Americans place more confidence
in members of the military (soldiers) than the military, a police officer than the
police, the president than the presidency, and executives in major corporations than
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major corporations themselves. This fact suggests that a company’s directors and
officers, rather than the company itself, are more instrumental in influencing investor
confidence and public trust. This trust can be badly damaged when executives of
high-profile companies (e.g., Enron, WorldCom, Global Crossing, and Tyco among
others) are convicted of crimes that harm investors.

Third, “Americans express the most confidence in people and institutions which
are sworn to protect the public.”'* This finding suggests that professionals— public
accountants, doctors, attorneys, financial stock brokers, and executives—are
expected to be more trustworthy than laypeople. Unfortunately, the recent wave of
corporate and accounting scandals, indictments, and convictions of executives has
adversely affected corporate culture and the attitude of future corporate leaders.
A survey shows that: (1) only 2 percent of surveyed investors reported that they
believe highly in the trustworthiness of the chief executive of large companies; (2)
only 9 percent said they had full trust in financial services in 2005 compared with
14 percent in 2004; and (3) over 90 percent believed that big ceinpanies have too
much influence on the government.!® Despite the low confidence that investors,
both sophisticated and average, had in the ethics and corpoiat: governance of U.S.
companies, this confidence is even lower for non-U.S. corapaiies.'®

In its recommendations to improve corporate governance and public trust in
corporate America, the Committee for Economic Development (CED) states:

We are unmwavering advocates for the jre¢ market system, but we are
just as firm in our belief that busir-sses’and their leaders must earn the
public’s trust. Perceptions that firns jlout rules, behave unetbically, and
use deceptive business processes weaken confidence in, and support for,
the free enterprise system. ..\ We acknowledge at the outset that no laws
or policies will ever be su;ficient to end all corporate misbehavior (or, for
that matter, misbebavicran any segment of public life). We are confident,
however, that truly 1adependent and inquisitive boards of directors will
provide the best safeguard against corporate wrongdoing.'”

The heads of the six largest global audit networks—PricewaterhouseCoopers,
KPMG, Ernst & Young, Deloitte & Touche, Grant Thornton, and BDO—believe
that six important attributes make the capital market stable, efficient, and
prosperous:

1. Investor need for information is well defined and met.

2. The roles of the various stakeholders in the capital markets (preparers, investors,
regulators, standard setters) are aligned and supported by effective forums for
continuous dialogue.

3. The auditing profession is vibrant and sustainable in adding value to the
efficiency and growth of the capital markets.

4. A new business reporting model reflecting both financial and nonfinancial
performance measures is developed to provide relevant and reliable information
in a timely manner.
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5. Large, collusive frauds, particularly financial statement frauds, are increasingly
rare.

6. Financial information is reported and audited pursuant to globally consistent
standards.'®

The two key contributing factors to the efficient functioning of the financial
markets are entrepreneurs and reliable financial information, both of which are
provided by public companies. The next section presents the important role that
corporations play in the financial markets.

CORPORATIONS' ROLE IN SOCIETY

Corporations with entrepreneurial spirit are the main engines thac drive the nation’s
economy and its capital markets to long-term sustainable prospcrity. Corporations
have contributed to the creation of millions of jobs, which Lave helped to maintain
unemployment at below 5 percent for many years in the Unired States. Corporations
and their financial information contribute to the safety, integrity, and efficiency of
capital markets. The financial markets provide a m¢aas of ensuring retirement funds
for senior citizens, college tuition funds for the yoniiger generation, and income for
the workforce. Thus, the safety, integrity, and e ficiency of the capital markets can
benefit everyone. As depicted in Exhibit 1.{ corporations in the United States are
viewed as creators of sustainable econoriic value. Public companies have a set of
contractual relationships with a broad.iange of participants, including sharehold-
ers, creditors, vendors, customers:employees, governmental agencies, auditors, and
global communities and societies. " Corporations are viewed as a nexus of contracts
with their stakeholders.2? . Céntracting participants pursue their own goals and con-
tinue their relationships vzith the company only so long as there is a mutual interest
and the company crezices value for them. Society in general and the government in
particular create ai cavironment in which corporations are able to fulfill their social
responsibility and tax obligations.

Public companies are vital to the nation’s economic growth and prosperity. Sus-
tainable performance of public companies depends on the willingness of investors
to invest in them. Such willingness has been undermined by a loss of confidence in
corporations and their directors and officers to look after the interests of investors.
Public companies rely on public sources of funding through issuing stocks as opposed
to private funding through banks or selected groups of investors. For this open finan-
cial system to function effectively there should be an appropriate system of checks
and balances, namely an effective corporate governance structure. The separation of
ownership and control in the open financial system can result in the agency problem
between management and shareholders, where management’s interests may not be
aligned with those of shareholders, or where management withholds important
information from shareholders (information asymmetry). Under the open system,
shareholders invest in a corporation and elect the board of directors, which then
hires management to run the corporation.
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Corporate Governance
Functions
shomery Goods and Services
-—

. Oversight Function
. Managerial Function
3. Compliance Function

. Internal Audit Function

. Legal/Financial Advisory
Function

. External Audit Function

. Monitoring Function

EXHIBIT 1.1 Corporations’ Roic in Society
Source: Extracted from'Z. Nezaee, Financial Statement Fraud: Prevention and
Detection (Hoboken, Ni: john Wiley & Sons, 2002)

Exhibit 1.2 shows the distribution of 9,428 public companies by market
capitalization as of June 2005. The exhibit indicates that about 77.1 percent of total
public companies and about 5.5 percent of the total U.S. equity market capitalization
are made up of public companies with less than $700 million market capitalization
whereas 22.9 percent of the total U.S. public companies and about 94.5 percent of
the total U.S. equity market capitalization have greater than $700 million market
capitalization. The majority of new jobs in the public sector are created by smaller
companies, which constitute about 80 percent of all public companies. As smaller
companies grow, the integrity and quality of their financial reporting become more
important to investors who provide capital for them.

Corporations are separate legal entities. Shareholders are not involved in
day-to-day corporate decision making and thus cannot know enough about the
company’s condition to evaluate management’s performance. The agency theory
implies that the board of directors is elected to manage the potential conflict
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of interests between management and shareholders. It further assumes that this
internal mechanism is designed to align the interests of management with those of
the shareholders without the need for external mechanisms (e.g., regulations and
rules). The first wave of financial scandals at the turn of the twenty-first century
and the second rash of option backdating scandals in 2006 prove that internal
mechanisms alone may not be adequate. There should be a set of laws, rules,
regulations, standards, and best practices that lead management to act ethically
and responsively, in the best interest of shareholders, and to provide market
participants with accurate, complete, timely, and useful information. It is unrealistic
to expect all corporate directors and officers to provide accurate and complete
financial information all the time. Indeed, the reported financial scandals and highly
publicized financial restatements prove that directors and officers can be motivated
to provide misleading and fraudulent financial reports when the opportunities exist.
Thus, corporate governance measures are designed to create a culture of ethical
conduct and compliance and to ensure that investors receive accurate, complete, and
timely information to make investment and voting decisions.

Investors are responsible for providing needed capital to facilitate the effective
operation of the company and have a right to elect theit representatives, the com-
pany’s board of directors. The board of directors is authoriced to make decisions on
behalf of its constituents (investors) and is directly rcsnonsible for selecting and con-
tinuously monitoring management’s decisions and actions without micromanaging.
Management is authorized to run the comparyy «nd is responsible and accountable
for decisions made and actions taken witl. the primary purpose of creating and
enhancing sustainable shareholder value:Corporate governance provides the oppor-
tunity for shareholders to monitor the conpany’s board of directors and enables the
board to oversee management and-facilitate management’s decision-making process,
which creates shareholder value. Corporate governance should create an appropriate
balance of power-sharing thai:

B Provides shareholder.democracy in freely electing directors (e.g., the majority
voting system)

B Enables the board of directors to make strategic decisions and oversee and
consult with management without micromanaging.

® Empowers management to run the company.

The separation of ownership and control in the modern corporate structure,
the diffuse nature of ownership, and the focus on protecting the interests of a wide
range of stakeholders (investors, creditors, employees, management, customers,
suppliers, government, and others) necessitate the need for an effective corporate
governance structure that addresses, manages, and minimizes potential conflicts of
interest among corporate governance participants. These conflicts of interest are
commonly referred to as an agency problem resulting from differences in incentives
and goals of corporate governance participants and information asymmetry among
those participants. The primary goal of corporate governance is not simply to reduce
agency costs, but to create an equitable balance of power and access to relevant
information among all corporate governance participants, particularly shareholders,
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directors, and management. Recent financial scandals have raised serious concerns
about how this balance is being managed and who is watching over the companies
to ensure that shareholders’ interests are being protected.

SOURCES OF INFORMATION TO THE GAPITAL MARKETS

Technological advances, including the Internet, enable investors to have real-time
online access to a large volume of information about public companies—their
governance, operations, and investment choices—and capital markets. The Internet
facilitates the flow of fair and transparent information to all investors, individuals,
and institutions, small or large. Investors have online access to companies’ financial
disclosures filings and auditor and analyst reports, and they rely on information
public companies disseminate to the capital markets in making investment and
voting decisions. Information from public companies flows intG.tiie marketplace
from three fundamental sources: regulated disclosures, volurtary disclosures, and
research analyst reports.?!

Regulated Disclosures

The United States Congress established the can'tai markets as a disclosure-based
system rather than a merit-based system. Trat is, the SEC regulates the capital
markets by establishing rules and regulacous that require public companies to
disclose material information that may napact investors’ investment decisions. The
SEC does not regulate by determining.the merits of whether it is appropriate for
a company to be public and sell itz stock to the public. Accordingly, in the late
1990s, the SEC permitted dot-som companies to make initial public offerings (IPOs)
despite questionable business tlans, recurring losses, and little or no revenue streams,
provided they made the required disclosures.

Regulated disclosuies include filings with the SEC of annual audited financial
statements on Foim 10-K, quarterly reviewed financial reports on Form 10-Q,
extraordinary transactions on a current basis on Form 8-K (e.g., auditor changes,
resignation or death of a director or an officer, bankruptcy), and internal control
reports for large public companies (Sections 302 and 404). These filings are discussed
in detail in Chapter 6. Financial statements and internal control reports should
be prepared from the perspective of shareholders who have residual claims on
a company’s assets. These regulated financial disclosures are a vital source of
information to investors. These disclosures create a way for public companies to
communicate with their shareholders about financial and corporate governance
issues that affect their financial condition and results of operations. SEC-mandated
filings have been criticized for encouraging public companies to focus on the
short-term performance of meeting earnings forecasts and creating a check-box
compliance mentality in order to ensure minimum compliance with SEC rules rather
than focusing on improving earnings quality and quantity.??

Donald T. Nicolaisen, the former chief accountant of the SEC, stated regarding
the importance of high-quality financial information that “financial reporting can be
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a matter of life and death ... If this [the wave of accounting scandals and corporate
fraud] happened in the medical profession, we wouldn’t stand for it. It’s time for
the accounting profession and the business community to catch up.”?3 Financial
disclosures under SEC regulations are a step forward in providing investors with
reliable financial information. William McDonough, the former chairman of the
Public Company Accounting Oversight Board (PCAOB), stated, “[Clonfidence in
the accuracy of accounting statements is the bedrock of investors being willing to
invest, in lenders to lend and for employees knowing that their firms’ obligations to
them can be trusted.”?* The SEC, through its EDGAR online filing and disclosure
system, has the potential to facilitate electronic access and the ability to compare
financial reports of public companies. The SEC is also promoting the use of tagged
financial reporting data by utilizing the eXtensible Business Reporting Language
(XBRL) to enable investors and other market participants to access and analyze
financial data from different software platforms. The move toward the use of the
XBRL format should provide investors with online real-time -cccess to a large
volume of standardized tagged financial information. On Septeraver 25, 2006, the
SEC announced that it awarded three separate contracts totziing $54 million to
transform its filing disclosure system from a form-based.elccironic filing cabinet to
a dynamic real-time system with interactive capabilitics.? The three contracts are
intended to: (1) modernize and maintain the EDG/.R"database to use interactive
data using the XBRL language; (2) complete XBRL code writing for U.S. GAAP
(generally accepted accounting principles) find ncial statements by preparing XBRL
taxonomies that can be used by all compinizs in all industries; and (3) develop
interactive data tools for investors on thc SEC’s Web site to enable investors to view
and analyze companies’ financial data that are filed in XBRL.

The value of investors’ investmernic and quality of their voting decisions depend
on the accuracy of informatior they used in the decision-making process. It is
expected that in the post-SOX ¢ra, investors will have more access to better-quality
financial information for four reasons:

1. New corporat= governance reforms (SOX, SEC rules, listing standards), which
promote mo:e shareholder democracy (e.g., majority voting, declassified boards)
2. More vigilant oversight responsibility by boards of directors, particularly the
audit committee
. Executive certifications of internal controls and financial statements
4. Improved audit objectivity and independence (the PCAOB, SEC rules)

W

The SEC’s self-filing financial disclosures have worked well in requiring public
companies to file their quarterly reviews and annual audited financial statements
and in punishing companies for filing misleading financial reports or violating
securities laws. The SEC, by moving toward convergence and principles-based global
accounting standards, can facilitate the flow of capital across national borders and
enable investors to gain access to more easily available, less complex, and more
comparable global financial information. The SEC’s success in achieving its mission
of protecting investors from receiving misleading financial and regulated disclosures
and maintaining efficient, transparent, and competitive capital markets can only be
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measured in terms of investor confidence in the markets. Establishing appropriate
securities laws and maintaining effective enforcement of the laws is essential in
sustaining investor confidence. Securities laws that are not cost-effective, efficient,
and scalable and are not effectively enforced can erode investor confidence.

Voluntary Disclosures

Public companies often voluntarily release earnings guidance regarding projected
performance and other financial and nonfinancial information in addition to their
mandated disclosures. Public companies have traditionally provided investors and
analysts with earnings guidance. This practice was initiated during the 1970s, when
many companies began privately communicating their earnings forecasts to large
investors; it become a common practice during the stock market boom of the 1990s,
particularly when Congress protected companies from liability for their earnings
forecasts.?® Earnings announcements, even though not requircay provide valuable
information to market participants and motivate companies tc-ineet their earnings
expectations. Voluntarily released earnings guidance is expected to result in higher
valuations, lower volatility, and improved liquidity.?” cwever, a study reveals that
while corporate earnings guidance may increase trading volumes in the short term,
it does not increase valuations and has no lasting cffect on stock price volatility
or liquidity.?® The 2006 survey of 213 finarice executives who prepare financial
reports including earnings guidance indicates that: (1)the majority (53 percent)
issuing earning guidance, about 37 percent, do not issue such guidance and more
than 10 percent while still issuing earnings guidance are considering issuing it less
frequently; and (2) the majority (59 vercent) do not think that eliminating quarterly
reports (10-Qs) and keeping just annual reports (10-Ks) would serve shareholder
interests of focusing companies on long-term performance.?’

Several prominent pubiic companies (e.g., Coca-Cola, Intel, Ford, General
Motors, Google, and Citisroup) have discontinued the practice of issuing earnings
guidance and instea®! 15sue more detailed performance measures.>? These companies
have decided tc. fcoes on sustainable goals and long-term performance instead of
short-term earnings achievements. They are attempting to avoid both the costs
associated with releasing earnings guidance and the possible negative impacts on
stock price if earnings guidance targets are not met. However, the majority of
surveyed companies (83 percent) that are already issuing earnings guidance plan to
continue to do so. About 75 percent of the surveyed companies believe that earnings
guidance helps to satisfy requests from investors and analysts, and over half report
that the guidance facilitates management’s focus on financial goals.3!

Surveyed executives do not agree on the costs and benefits of releasing earnings
guidance. The perceived benefits of issuing earnings guidance include:

Satisfying requests from investors and analysts.

Maintaining a channel of communication with investors.
Intensifying management’s focus on achieving financial targets.
Moderating the volatility of the company’s share price.3?
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Ironically, potential benefits did not include achieving higher valuations, build-
ing a wider shareholder base, or increasing liquidity.?® The executives surveyed
mentioned costs associated with issuing earnings releases, including the cost of
management time, the shortcomings of focus on short-term earnings, and the cost
of employee time.>* The survey also reveals that sell-side analysts demand earnings
guidance more insistently than mutual/pension funds and hedge funds and that
discontinuing earnings guidance releases may decrease the company’s visibility and
cause analysts to reduce coverage.

Merrill Lynch believes it would be in investors’ best interests if companies
dropped quarterly earnings guidance. It claims that market participants need to see
earnings guidance for what it is—a rough assessment of one indicator of a company’s
well-being. Earnings guidance dictates an outcome and discourages debate.3° It is
not accurate and is constructed in such a way that companies have “either [met] or
‘beat[en]’ their guidance in 56 of the last 59 quarters.””3”

Large public companies, their analysts, and fund manages.ave in favor of
discontinuation of quarterly earnings guidance. This discontinuaion is expected to
change the relationship between company’s executives and fir.ar.cial analysts, as well
as the way fund managers are evaluated and rewarded. Cua terly earnings guidance
has been provided because it: (1) assists management-tc focas on short-term results;
(2) makes forecasting by analysts easier; and (3) eratles hedge funds to profit from
discrepancies between actual earnings and forees st2d earnings. However, earnings
guidance, by focusing on the company’s shesi-term performance at the expense of
its long-term health, is detrimental to susviinable shareholder value creation and
enhancement.

The CFA Institute Center for Financial Market Integrity and the Business
Roundtable Institute for Corporate Ethics issued a report that calls on corporate
leaders (CEOs, CFOs), asset:maiiagers, investors, and others to: (1) break the
short-term obsession thatis. deirimental to corporate governance effectiveness and
sustainable shareholder. interest; (2) reform practices involving earnings guidance,
compensation, and cemmunications to investors; and (3) adopt practices to pro-
mote sustainable ai‘d enduring shareholder value creation and enhancement.?® The
report outlines a broad set of recommendations, suggesting that companies, their
leaders, institutional investors, analysts, and asset managers deemphasize short-term
performance. The nine specific recommendations are to:

1. Reform earnings guidance practice by reconsidering the benefits and conse-
quences of providing earnings guidance and making adjustments to earnings
guidance that best reflect shareholders’ sustainable interests.

2. Develop long-term incentives across the board by linking compensation for
corporate executives and asset managers to the achievement of long-term
strategic and value-creation goals.

3. Demonstrate corporate leadership by focusing on sustainable shareholder value
creation and enhancement.

4. Improve communications and transparency by providing more meaningful and
frequent information regarding the company’s strategy and long-term value
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drivers that could effectively lessen the financial community’s dependence on
earnings guidance.

5. Promote broad education for all market participants about the benefits of

long-term thinking and the costs of short-term thinking.

. End the practice of providing quarterly earnings guidance.

. Align corporate executive compensation with long-term shareholder interests.

8. Improve disclosure of asset managers’ incentive metrics, fee structures, and
personal ownership of funds they manage.

9. Endorse the use of corporate long-term investment statements to shareholders
that adequately reflect the company’s operating model.’

NN

The report states: ‘““The obsession with short-term results leads to the unintended
consequences of destroying long-term value, decreasing market efficiency, reducing
investment returns and impeding efforts to strengthen corporate governance.”*
William Donaldson, former SEC chairman, while supporting reccat efforts to con-
vince public companies to stop issuing quarterly earnings, warnéd thiat any movement
in this direction should be balanced by increasing disclosuie zbout the company’s
key performance indicators, including long-term strategic goals.*! Christopher Cox,
the chairman of the SEC, says that “‘recent calls for public companies to stop issuing
quarterly earnings guidance are healthy recommendations.”** However, any efforts
in reforming earnings estimates should not make public companies less transparent
or their disclosures less frequent to investors. Relzvant, timely, and forward-looking
information is vital to the financial market.:ind is instrumental in reducing financial
risk and uncertainty over corporate prospects.

Technological advances enable corparations to utilize a variety of means to com-
municate with their shareholders-ana other users of their financial and nonfinan-
cial information. An increasing n.i:nber of high-profile companies publish corporate
blogs and online diaries to_ciczeminate relevant information. SEC disclosure rules
including Regulation Fai: Disclosure (Reg. FD) allow public companies to provide
information by any broad. and nonexclusionary methods including blogs, Web sites,
webcasts, news releasesyand regulatory filings that reach a broad audience. Indeed, in
the first official cémniunication posted to a blog by Christopher Cox, the chairman of
the SEC encourages companies to disclose significant financial information through
blogs as a way to expand investors’ access to relevant information.* As of November
2006, more than 30 Fortune 500 companies, including Amazon.com, Cisco Systems,
Oracle, Boeing, and General Motors, were utilizing blogs to disseminate relevant,
broad, nonexclusionary, timely, and robust information to the investing public.**

Research Analyst Reports

Financial analysts who follow and project companies’ future earnings and evaluate
their short-term quarterly performance are an important source of information
and are essential to transparent and efficient capital markets. Analysts forecast for
both long-term and short-term earnings quality and quantity. The mere focus on
short-term analyst forecasts and quarterly earnings guidance when such earnings
numbers can be easily managed through either acceleration of revenue recognition
or deferral of investments (e.g., technology, research, and development) can create
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an illusion of value relevance of earnings releases. Management has traditionally
manipulated earnings disclosures by establishing or promoting a low threshold
for earnings forecasts and then attempting to beat the forecasts through actual
lower-than-optimum performance or earnings management. This process can lead
to the misallocation of investor capital when reported earnings are higher than
management-forecasted earnings.

Academic research documents that sell-side analysts® earnings estimates and
forecast revisions provide an important source of information to the market-
place, with a stronger market reaction to upward rather than downward forecast
revisions.*’ During the economic and market boom of the 1990s, the objective and
skeptical mental attitude of analysts became almost irrelevant. The perception was
that the analysts’ research was not influenced by investment banking concerns. How-
ever, reported financial scandals of the early 2000s raised three concerns regarding
analysts’ conflicts of interest:

1. While the Nasdaq Composite Index was dropping by more¢ than 60 percent,
less than 1 percent of analysts’ recommendations in 2009 were to sell.

2. About 99 percent of all recommendations by sell-s'de analysts were to hold,
buy, or strong buy.

3. Public companies often withheld business frorn: tirms whose analysts issued
unfavorable reports.*®

SOX and SEC-related rules on Regulaiion Analyst Certification (Reg. AC) add-
ress the objectivity of analysts’ forecasts and forecast revisions; the topic is discussed
in detail in Chapter 8. Reg. AC requives.that research reports distributed by brokers
and dealers certify that the views ¢xnressed in the reports accurately reflect authors’
personal views of the securities-or issuers and state whether the authors’ compensa-
tion was, is, or will be directly ¢t indirectly related to the expressed recommendations
or views.*” The National Association of Securities Dealers (NASD) in 2006 issued
its guide to understanding securities analyst recommendations, which suggests that
analysts’ ratings donet have clear and standardized meanings (e.g., “underperform”
means different things to different analysts) and a potential conflict of interest may
influence an analyst’s recommendations.*® Thus, investors should be aware of both
the nature (potential conflicts) and content (meanings) of analyst recommendations.

The current system of financial disclosures—which consists of mandated dis-
closures of quarterly, annual, and other filings with the SEC; voluntary disclosures of
earnings guidance above and beyond the required disclosures by the SEC; and analyst
reports— has served the capital markets, investors, public companies, and regulators
well. Nonetheless, this model captures only financial information regarding finan-
cial conditions and results of operations. A corporate reporting model that captures
both financial and nonfinancial key performance indicators is needed. Nonfinancial
information disseminated to the capital markets by public companies includes:

® Market information, such as market growth, market share, and regulatory
environment.

® Corporate governance information, such as board of directors’ composition,
structure, and committees.
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B Strategic information, such as goals and objectives.

® I[nformation about management, such as track record, compensation plans, and
incentive plans.

B Value-creating information, such as customers, employees, suppliers, innovative
brands, and supply chain.

® Corporate responsibility information, such as environmental, ethical, and social
information.

B Forecasts, projections, and other technical and quantitative market information.

Investors demand forward-looking financial and nonfinancial information, and
companies have strived to provide such information. PricewaterhouseCoopers has
recently published a practical guide based on best practices of providing a view of
the future that investors need.*” PwC’s guide is based on the seven pillars of effective
communication by public companies to their stakeholders, including shareholders:

1. Resources available to the company and how they are mapaped.

2. Key risk and uncertainties that may affect the company ¢ sustainable perfor-
mance in creating long-term value for its shareholders

3. The significant relationships with principal stakcholders (e.g., shareholders,
customers, suppliers, employees, governments, and society) that are likely to
affect the company’s sustainable performance.

4. Quantified data pertaining to trends and fa¢-ors that are likely to influence the
company’s future prospects.

5. Any uncertainties underpinning forv/ara-looking information.

6. Targets relating to key performanc= indicators (both financial and nonfinancial)
used to manage the company’s-husiness.

7. How the report reflects the coimpany’s long-term objectives and the strategies
to achieve those objectives.”

The ever-growing coraplexity of business transactions (e.g., derivatives fair-value
measurements), recert regulatory reforms, and litigious environment have con-
tributed to the comyplerity of accounting standards. Overly complex accounting
standards may nat provide the necessary guidance for the preparers and auditors
to produce high-quality financial information and can create a significant cost
burden with little value to investors. Regulators (SEC), standard setters, and the
business community should work together to address the complexity. While regu-
lators should review the accuracy and completeness of financial reports as well as
proper disclosures of business transactions, they should avoid second guessing man-
agement’s judgments. When issuing accounting and auditing standards to assist in
the preparation of high-quality financial information, standard setters should make
their standards cost-effective, efficient, and scalable. Corporations should regard the
preparation and dissemination of high-quality financial reports as their ultimate goal
and fiduciary duty to the investing public. Any improvements in this system—such
as more timely and ready access to relevant information by using the XBRL format,
greater focus on a principles-based approach to financial reporting, or less com-
plexity in and convergence toward globally accepted accounting standards—enable
public companies to provide better-quality financial information to investors.
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The capital markets in the United States, the strongest in the world, cannot
survive without public trust and investor confidence in the reliability of the finan-
cial information disseminated to them. The reported financial scandals and financial
restatements have underscored how vital these qualities are. The reliability, relevance,
usefulness, and transparency of information disseminated to the marketplace depend
on personal integrity, competence, and professional accountability of those involved
in the financial reporting process. These participants are management, boards of
directors (including the audit committee), independent auditors, and financial and
legal advisors. Management is primarily responsible for the reliability and complete-
ness of financial and nonfinancial reports; the other participants are corporate gate-
keepers, as discussed in the next section. These gatekeepers play an important role in
influencing the quality of information corporations disseminate to the marketplace.

CORPORATE GATEKEEPERS

True corporate governance reforms and best practices requize the establishment of
four key gatekeepers that ensure proper checks and balai'ces‘and accountability for
financial reporting. These gatekeepers are:

1. An independent and competent board to_eversee management’s strategy and
financial reporting performance.

2. An independent and competent exteitial auditor to provide a high level of
assurance as to the reliability, qual’ty und transparency of the financial reports
of public companies.

3. Competent legal counsel to previde ethical legal advice and to ensure that there
is more than mere technica! compliance with applicable laws, regulations, rules,
and standards.

4. Competent and ethica! financial advisors and investment bankers to advise
companies in conducting their business affairs.

These gatekc=pers play a key role in the effective and efficient functioning of the
capital markets. Investors look to and often rely on the gatekeepers to protect their
interests; regulators hold them accountable for guarding against corporate malfea-
sance and misleading financial information. It should be noted that legal counsel
and financial advisors are generally viewed as advocates for those they represent as
opposed to being investors’ representatives. The other two gatekeepers—the board
of directors and the independent auditor—are legally and conceptually regarded as
representing investors with the purpose of protecting investor interests.

A look at the recent high-profile financial scandals shows that the failures of these
gatekeepers were significant contributory factors. The question often heard during
the reported financial scandals at the turn of the twenty-first century, “where were
gatekeepers,” is being asked again as more than 200 companies are being investigated
by federal authorities for their practice of backdating employee stock option grants.
Backdating practices enable the company’s executives and key personnel to profit
by retroactively locking in a low purchase price for stock.
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To fulfill their responsibilities effectively, gatekeepers should:

® Be objective and fully independent from the company.

® Exercise professional skepticism when dealing with the company’s management
or relying on management representations.

® Effectively discharge their professional responsibility to the company and its
investors.

B Withdraw from any engagement when the integrity of their work is compro-
mised due to conflicts of interest or if they become aware that misleading
representations have explicitly or implicitly been made to investors due to
factors beyond their control.

The value-adding activities, roles, and responsibilities of gatekeepers and other
corporate governance participants are examined in more detail in Cliapters 3 through
10. No corporate governance would be necessary if managemeit acted in the best
interests of shareholders and if corporate gatekeepers (boara of directors, lawyers,
and accountants) effectively discharged their fiduciary duties aiid professional respon-
sibilities. Corporate governance is needed to avoid ceunentration of power in the
hands of management and to create an effective systeric of checks and balances to
balance power-sharing authority among sharehciacrs, boards of directors, and
management. Due to corporate governance refevms, all gatekeepers have increased
responsibility and accountability to work <G vard the achievement of sustainable
shareholder value creation and enhancement. The effectiveness of these reforms
depends on the quality of the value-adding professional judgment of all gatekeepers.

Corporate governance is conce’ved broadly in this book in terms of institutional
arrangements and mechanisms rhat affect and are affected by the role of corporate
governance participants, partica'arly all corporate gatekeepers. Public companies
have recently undergone a teri=s of reforms intended to improve the effectiveness and
objectivity of corporate-gatekeepers. Corporate governance has been a central issue
within those compani=s. and it is becoming a process through which shareholders
induce managemene ty act in the best interests of the company and its shareholders.
A study of more.than 300 global institutional investors reveals that corporate
governance concerns are still very much on the rise even in the post-SOX era.>! The
study also indicates that “‘corporate governance means different things to different
people,” which is the topic that will be discussed in the remainder of this chapter.>

CORPORATE GOVERNANCE

Philosophy

The corporate governance philosophy adopted herein does not advocate a “one-size-
fits-all” approach to governance and management of the company. Instead, it focuses
on a conceptual and integrated approach to creating an appropriate balance between
the two complementary, and yet often conflicting, forces of the decision control

—p—



—p—

Financial Markets, Investor Confidence, and Corporate Governance 21

vested in the company’s board of directors and management and its ownership con-
trol exercised by shareholders. Shareholders elect directors to govern the companys;
then directors hire top management and other key professionals, such as financial
advisors, legal counsel, and auditors, among others, to operate the company for the
benefits of the shareholders. Thus, shareholders place trust in management to act in
their best interests, and they rely on corporate governance mechanisms to reinforce
this trust, although it may be adversely affected by conflicts of interest and infor-
mation asymmetries between management and shareholders. The principal-agent
relationship can be aligned and strengthened through a proper system of checks and
balances and accountability provided by corporate governance.

The effectiveness of corporate governance depends in part on compliance
with appropriate state and federal statutes as well as listing standards and best
practices suggested by investor activists and professional organizations. Failure to
comply with such standards could result in fines, delisting penalties, and bad press,
causing a substantial devaluation of the share price and ultimately bankruptcy.
While compliance is required, it does not guarantee effective corperate governance.
Effective corporate governance can be achieved only when all participants:

Add value to the company’s sustainable long-term periormance.

Effectively carry out their fiduciary duty and pi¢fessional responsibilities.

Are held accountable and personally resporsible for their performance.
Develop a practice of compliance combited with a commitment to the highest
ethical standards with a goal of aveiding potential conflicts of interest and
acting in the best interests of the coinpany and its shareholders.

The 2006 Global Study by thelasditutional Shareholder Services (ISS) finds that
corporate governance has transtormed from a compliance obligation to a business
imperative, and it is now regéi<led as being a part of the ownership responsibility.’3
This business imperative, phiiosophy is advocated and discussed throughout this
book. As one would expect, well-governed companies outperform weak-governed
companies over the.iang term. A study by Governance Metrics International reveals
that companies ‘with iess effective corporate governance, measured in terms of less
board oversight, were more likely to restate their earnings and financial statements
and were less compliant with corporate governance reforms than well-governed
companies.’* Academic research suggests that good (poor) corporate governance is
associated with higher (lower) profits, less (more) risk, less (more) stock price volatil-
ity, higher (lower) values, and larger (smaller) cash payouts; and that firms with
stronger corporate governance experienced higher stock returns (an average abnor-
mal return of 8.5 percent per year) than those with weaker corporate governance
during the 1990s.%%

Definition

The business literature has defined corporate governance in different ways and from
different perspectives. Some authors define corporate governance from a regulatory
perspective as “the system of laws, rules, and factors that control operations at a
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company.”%® Others define it from the point of view of corporate governance par-
ticipants and the related constraints of dealing “with the ways in which suppliers of
finance to corporations assure themselves of getting a return on their investment.””>”
Yet others view corporate governance as more than merely the relationship between
the company and its capital providers, by focusing on the broader aspects of
stakeholders. In the areas of law and economics, corporate governance investigates
how to secure and motivate efficient management of corporations by the use of
incentive mechanisms, such as contracts, organizational design, and legislation.’8
Corporate governance can also be defined in the context of the agency theory, as a
process designed to align interests of management (agent) with those of shareholders
(principals), and to hold management accountable to the company’s equity owners.

In essence, corporate governance is a legal concept used to describe corporate
oversight accountability and the balance of power that exists among shareholders,
management, and directors. The legal definition of corporate gove tiance focuses on
the enforcement of shareholders’ rights, stating that “the field-f corporate gover-
nance is concerned with the rules and principles that regulate the power relationship
among owners [shareholders], directors, and managers.”*% Thus, corporate gover-
nance defines shareholders’ rights and their enforcement 1nd the fiduciary duties of
the company’s directors and officers to its shareholdcrs. State laws have traditionally
provided the definition and enforcement of shar=heiders’ rights. Nonetheless, fed-
eral laws and regulations (SOX, SEC rules), tarcugh proxy rules and public filings,
have significantly influenced the enforcemeri« of shareholders’ rights.®® Institutional
investors have used the federal proxy riicsiin an effort to shape and improve corpo-
rate governance practices at individual ccmpanies. Thus, from a legal point of view,
corporate governance is influenced-by state and federal laws as well as regulations
and the listing standards of naiicnal stock exchanges.

In practice, effective' corporate governance can be described as a vigorous
set of checks and balances that establish responsibilities, require accountability,
and enforce consequencus. In this context, the term ‘“‘corporate governance” refers
to the company’s decision-making and control processes as determined by its
board of directors. Thus, it can be more narrowly defined as the extent of a
company’s compliance with applicable laws, rules, regulations, standards, and best
practices, or it can be more widely defined as a company’s relationship with a
wide range of corporate governance participants, including the board of directors,
management, auditors, legal counsel, financial advisors, regulators, standard setters,
shareholders, and other stakeholders. Corporate governance is a process effected
by legal, regulatory, contractual, and market-based mechanisms and best practices
to create substantial shareholder value while protecting the interests of other
shareholders. This definition is adopted in this book and implies that there is
a dispersed ownership structure and thus the role of corporate governance is to
limit opportunistic behavior of management. In a capital structure where there is
concentrated ownership and a small group of shareholders can exercise ownership
control, corporate governance should ensure alignment of interests of controlling
shareholders with those of minority or individual shareholders.
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Corporate Governance Drivers

The corporate governance structure in the United States is a hybrid system of laws,
regulations, and best practices. The primary drivers of corporate governance are
state corporate laws, federal and state securities law, judicial process, stock exchange
listing standards, best practices, and market correction mechanisms. These drivers
are synthesized next and discussed more thoroughly in Chapter 6.

State Gorporate Laws Corporations are incorporated in a particular state. Each
state establishes its own corporate laws, and its court system interprets that law. State
corporate laws establish a minimum standard of conduct for corporations and their
directors, officers, and shareholders; they also specify the fiduciary duties, authorities,
and responsibilities of each. State corporate laws influence corporate governance by
creating a balanced power-sharing situation among company shareholders, directors,
and management. Corporate law specifically affects corporate fovernance issues
relating to company formation, rights of shareholders, fiduciary duties of directors
and officers, financial reporting and disclosures, proxy rights ai-annual shareholder
meetings, voting procedures, rights of foreign creditors and shareholders, and rights
of minority shareholders. For example, according to Deiaware general corporate
law requirements:

The board of directors must have at least/oriz member.

The board has the authority to run the husiness and affairs of the corporation.

The board has the authority to desigiaie new members if a current member is

disqualified or resigns.

® Any committee can create 2.suvcommittee, given that there is at least one
committee member on the sitbcommittee.

B Directors are protected ‘while performing their duties as long as they accept
documents from officers, employees, and others in good faith and exercise due
care.

® The company.<cntoan money or provide other assistance to any director or
employee.

® Nonindependent directors and directors with interests in other corporations are

allowed as long as the relationship is disclosed and is not detrimental to the

company.®!

Federal Securities Laws During the early 1900s and prior to the establishment of
the SEC in 1934, financial markets in the United States were primarily unregulated.
Prior to the market crash of 1929, there was not much interest in federal regulation
of the securities markets.®? Investors did not have much of an appetite for the
regulations requiring financial disclosure or the federal oversight of the securities
market. The Securities Act of 1933 was passed by Congress with the primary
purpose of requiring that investors receive adequate financial and other information
regarding securities offered for public sale, prohibiting misinterpretations, deceit,
and other fraud in the sale of securities. The Securities Exchange Act of 1934
provided protection for investors who trade securities by creating the SEC to oversee
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the securities industry. SOX was passed by Congress in July 2002 to further hold
public companies accountable for their financial reports.

Federal securities laws are passed by Congress and are intended to protect
investors and improve investor confidence. Lawmakers can influence corporate
governance in two ways: (1) through their legislation, such as the passage of securities
laws; and (2) through their efforts, often motivated by lobbyists, to influence the
SEC’s rule-making process. Legislation has been very effective and beneficial in
protecting investors from corporate malfeasance and in creating an environment
in which corporations conduct their legitimate business of creating shareholder
value. Efforts by lawmakers to influence the SEC have been controversial and
contra-effective, as stated by former SEC chairman Arthur Levitt:

Every day, the SEC would receive letters from lawmakers opposing
some proposed regulatory change— [auditing reforms, expensing of stock
options]—letters that eerily mimicked the rhetoric of one ii:dustry trade
group or another ... Many of the reforms that were thwarid in this way
could have saved investors some of the pain from the scardals of the past
five years.®3

The two fundamental federal securities laws pertaining to public companies
are the Securities Act of 1933 and Securities % «chiange Act of 1934. These Acts
are primarily disclosure-based statutes that require public companies to file periodic
reports with the SEC and to disclose certaia information to shareholders. Since its
inception in 1934, the SEC has influencea corporate governance beyond its manda-
tory disclosure requirements through establishing rules to regulate the disclosures
and processes for proxy statements. ‘he federal securities laws, while providing a
regulatory environment within wiich public companies operate, do not generally
“address rules of corporate ¢iniduct affecting the market place, except as to matters
such as disclosure and fraud. 04

Judicial Process .- Couirt cases brought under both state and federal laws have had
some positive itnpacts on public companies’ governance. For example, as part of
the settlement negotiated by public pension funds (the California Public Employees’
Retirement System, the New York State Common Retirement Fund, and the New
York City Pension Funds) in In re Cendant, in addition to a $3.2 billion cash
settlement, Cendant agreed to several corporate governance reforms to prevent
further occurrence of financial fraud.® The measures adopted at Cendant required:

® The majority of directors to be independent directors.
B The establishment of audit, compensation, and nominating committees com-
posed solely of independent directors.
B The elimination of the staggered board.
® Shareholder approval regarding the repricing of underwater options.®°
Another example of the influence of courts on the development of corporate
governance is the recent decision by the Second Circuit Court of Appeals, on
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September 5, 2006.%7 The court decision overturned the SEC’s staff interpretations
that allow public companies to exclude shareholder proposals on nomination
of directors from proxies. Indeed, the court ruled that under the existing SEC
rules, shareholders may access the proxy for purposes of submitting proposals
regarding the nomination of their choice of a candidate for director. The SEC, in
October 2003, released a proposed rule that would require public companies to
include in their proxy material shareholder nominees for election as director in
order to enhance shareholders’ ability to participate in the proxy process for the
nomination and election of directors.®® As of April 2007, no further actions had
been taken by the SEC to finalize its proposal. It is expected that the court’s decision
will encourage the SEC to improve disclosure regarding nominees of long-term
shareholders.

Listing Standards Listing standards adopted by national stock exchanges establish
corporate governance standards for companies in order to promeie high standards of
corporate democracy, corporate responsibility, and accountability to shareholders,
and to monitor the operation of the securities markets. Corporate governance listing
standards address a variety of issues, from uniform votirg rights to the mandatory
audit committee formation and shareholder approvais i broad-based option plans.
These listing standards are regarded as “rules” unde' the 1934 Exchange Act, and
as such they must be approved by the SEC befoi= they become effective.

Listing standards of national stock exchuiiges (NYSE, Nasdaq, and AMEX)
go beyond provisions of SOX in establishing corporate governance rules for listed
companies.®” The seven key provisions of these listing standards follow.

1. Listed companies must have a:inajority of independent directors (e.g., two-thirds
independent directors). Fiawever, investor advocates argue that the definition of
“independent directors’” adopted by national stock exchanges should be further
strengthened.

2. Anindependent dir=ctor is one who has no material relationships (e.g., financial,
affiliation) witti. the company.

3. Independent directors must meet regularly (e.g., at least four times a year)
without the presence of management.

4. Listed companies must have at least three mandatory board committees, includ-
ing audit, compensation, and nominating/governance.

5. The three mandatory board committees must:

a. Be composed solely of independent directors.

b. Have a written charter addressing their purpose, goals, roles, authority,
responsibilities, and resources.

c. Conduct the entire board and the committees’ annual performance evalua-
tion.

. Listed companies must adopt and disclose their corporate governance guidelines.

7. Listed companies must adopt and disclose a code of ethics and business conduct
for their directors, officers, and employees, and must promptly disclose any
noncompliance with the code by their directors or officers.

[
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Enforcement of listing standards has been criticized primarily because there
has rarely been a delisting resulting from noncompliance with standards. These and
other aspects of self-regulatory organizations are further discussed in Chapter 6.

Best Practices Corporate governance best practices suggested by professional
organizations (Conference Board, the National Association of Corporate Directors,
Business Roundtable) and investor organizations (Council of Institutional Investors,
International Corporate Governance Network) are nonbinding guidelines intended
to improve corporate governance policies and practices of public companies above
and beyond the state and federal statutes and listing standards. Corporate governance
best practices should not substitute for state or federal statutes or listing standards;
rather they should be viewed as supplemental to those statutes and standards.
However, the use of best practices should be encouraged, and corporate governance
rating agencies do systematically grade public companies for their compliance with
best practices. Furthermore, these best practices have assisted puolic companies in
enhancing their long-term financial performance.

Market Correction Mechanisms It has been suggested that corporate governance
does not need reform, since markets are efficient and-tltmately they will adopt the
best corporate governance practices. Essentially, ther: is no need for reforms beyond
state statutes because market competition provides‘incentives for public companies
to adopt the most efficient and effective corpa-at: governance structure. Companies
that do not adopt effective corporate goversiance are presumably less efficient in the
long term and ultimately are replaced. Tis proposition may not be true for three
reasons.

1. The numerous financial scandals in the late 1990s and the early 2000s prove that
market-based mechanisms alone are not sufficient to solve corporate governance
problems.

2. By the time the.markets are able to make such a correction for ineffective
corporate governance, investor confidence has been lost along with perhaps
trillions of aoliars of market capitalization, often caused by bankruptcy. This is
exactly what occurred when capital markets hit rock bottom in the early 2000s.

3. Alarge percentage of pension fund assets are usually passively managed through
indexed funds and therefore cannot sell poorly governed or poorly performing
companies.

The primary causes of reported scandals were market correction mechanisms,
lax regulations and oversight, and poorly developed disclosure standards that failed
to protect investors. Market correction mechanisms are often initiated and enforced
after the occurrence of substantial management abuse and after shareholders either
lose millions of dollars as a result of accounting and other frauds or sell some of their
actively managed shares. Selling shares has associated transaction costs and does
not directly remove the assets from management’s control, since sales simply pass
shares to other investors who ultimately suffer the same management malfeasance.
Accordingly, market correction mechanisms may affect corporate governance only
after significant wealth is transferred or destroyed as a result of management
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misconduct and corporate malfeasance. In addition, there are often considerable
transaction costs for other stakeholders, including employees, in the form of layoffs,
lost wages, and the permanent loss of retirement funds by individuals and large
pension funds, and society in the form of lost taxes and large-scale bankruptcies.

Market mechanisms failed to prevent the corporate debacles of Enron, World-
Com, and Global Crossing, which were devastating to shareholders, employees,
pensioners, and society. A report by Glass Lewis & Co. shows that investors
have suffered significant losses caused by fraudulent financial statements in the past
decade.”® As indicated in Exhibit 1.3, the lost market capitalization of 30 high-profile
financial scandals caused by fraud during the period 1977 to 2004 is more than
$900 billion and resulted in a negative impact on stock returns for 77 percent of
the fraud-prone companies.”! Thus, corporate governance reforms should create an
environment that promotes strong marketplace integrity and efficiency and restores
and promotes investor confidence and public trust.

CORPORATE GOVERNANGE REFORMS

The erosion in investor confidence in the early 2000s Fac been caused by many
factors, among them the collapse of the dot-com :uarket, an economic downturn,
reported financial scandals, and numerous eas1ings restatements of high-profile
companies. Several new corporate governance ¢forms in the United States have
been established: SOX, SEC-related implexi=n.ation rules, revised listing standards
of national stock exchanges, guiding piinciples of professional organizations, and
best practices. These reforms are intended o restore investor confidence by improving
the vigilance and effectiveness of caivurate governance and the reliability, integrity,
transparency, and quality of finaticial reports.

Regulatory Bodies

Corporate governaace veforms are fully discussed in Chapter 6. Exhibits1.4 to
1.6 provide a lis¢ ¢t regulatory agencies, standard setters, and organizations that
either develop or promote these reforms. Investors often consider investment in
companies a high risk when the information about the company is not favorable
(e.g., financial restatement, internal control deficiencies). Thus, companies could
benefit from corporate governance reforms that improve investor confidence in
their financial reporting and help them achieve a wider and more diverse investor
base. Corporate governance reforms should provide a “right balance” between
effectiveness in protecting investors and efficiency in providing such protection.

The pre-SOX financial environment can be characterized as the era of ample
incentives and opportunities for engaging in conflicts of interest that caused financial
manipulations and fraud. A list of problems follows.

B There was a lack of vigilant boards of directors to oversee managerial functions,
particularly financial reporting.

® Excessive management compensation, linked to reported earnings, provided
incentives for management to manipulate earnings.

—p—



66— (00£°8T $) 15709 20/STL S6°LSS 10/1/S NAQ £3su4(q
86— (£81°0T $) LT'TS 70/6/01 £8°79% 10/07/9 NT1d uelq
00T— (c08CT $) 0S+$ 0/9T/L 00°026°C$ 00/+1/€ YIS A3a181G010TN
001~ (95€sT $) 00:0¢ T0/8T/1 ST'8S$ 66/6T/S XD Surssor)) [eqo[D
LL— (199°2T $) 90°¢1$ 00/8T/€ 00'6S$ 66/v1S AN JUSWISBUBA ISEA\
9¢— (§£9°4T $) 9IS SO/vly 88°6L% ¥0/61/T NN e\ druue]
18— (LIL°LT $) 0S°L$ 86/8/0T 00 T+$ 86/4T/E an Juepua)
v6— (TL1°8¢ $) SPE$ C0/€1/T 0S'v.L$ 10/17/C dd osed I
€6— (890°6¢ $) P s T0/2/TT 69°€9% 66/€/S XaX X019
96— (tr6°8t $) 1119 T0/C/2 00°8S$ 00/S/L 0 159MD
€ (€59°T9 $) $8°0S$ S0/oTi 08°¥L$ ¥0/2/9 DIV oIV
00T— (10599 $) 00°0% 10/T/T1 00'06$ 00/€T/8 AN uoruy
66— (LST1°29 ) ¥+°0$ 0/0T/01 78°€8% 00/9T/L IN [93I0N
S8— (T1€c6 ) ST'8% T0/ST/L 097799 10/0€/1 DAL 0041
([ (ST9401$) SS°0T$ 0vTL CRYAS 00/6T/T1 ANG  qqmbg s1a4-[oistag
001~ (¥£8°6TT9) 00°0% T0/1T/L €6'19% 66/0€/9  INOOM woHPION
(%) oy (uorpqrux ur ¢) woyog e dle(J wonoyg yesq e e qed ] INPILT, owreN] Auedwo))

aanemum))  dey) 10 1S0T D01 JO LI

D1 01§ NO01§ JO DI . 7513 Y01

sso uonezifede)) 1o)IeN IOY [, prie soruedwo)) suoig-pnery @' L LIGIHXI

28



“UI0DSIMI[SSB[S MMM 1B J[qB[IeAY
‘(7 aun[) 's101s3AU] 10] SISA[EUY UY ‘pUNOID) AMeyS Sulsisiel] :SIUdWANLBISNY $OOT 0D 29 SIMIT sse[n) woij padepy :22410g

LL — (0£0°S06$) [el0],

68 — (8£5°T$) 9¢°6$ SONTT LE76¥$ €0/81/8 an swary Adstry
8/ — (100°+$) 66'+$ 20/01/01 LY ES 10/S/€ 14S sa10[0uYd9 I, [oquIAS
00T — (THP'v$) S0°0% 10/ST/0T 00°CS$ 36IY/E D0S weaqung
4% (8¥8t$) 90'91% 00/9T/S 69769 8672101 SIOW DOYH UOSSUNNIW
00T — (L06'7$) 00°0$ ¥0/6/11 00°60€$ 00/7¢/8 H.LdO YaeJ [ed111D)
001 — (860°9%) 00°0$ 00/6T/11 00°59% 00/ 1/ dSH'1 ardsnepy 29 nousa|
6 — (S81°99%) €999 86/€1/8 18°58% L6/Y/8 dHO sue[] YI[edH PIojxQ
00T — (L11°29) £0°0$ €O/TE/E 97'81% 10/6T/8 HSTH oS YI[edr
00T — (669°L$) 00°0% T0/ST/9 1€°0S$ T0/4/1 OT1dav ergdopy
v6 — (10£°89%) €1H$ 00/8T/CT 00'99% 86/¥T/TT AN SIBIDOSSY JI0MION]
001 — (0S€°89%) 00°0$ T0/TTU6 0S°6L% 00/LT/€ NOUd SWwAISAG JULIZdI |
66 — (005°89%) 69°0$ T0/11/T STTIS 00/ST/T SINOH 2103S9WOL]
€6 — (8§TT1$) 6L°1$ T0/1€/01T ¥6°0S$ 66/8/1 avyd pry iy

00T — (ese‘crS) 00°0% c0/€T/6 ¥6°56€$ 66/8T/C1 Md "DA0Ud 01 aseydIng

29



310°qIswrmmm

310°qsermmm

S10°qser mmm

810°0500 mmm

WOd XoWeE MMM

*DHS 2Y3 wody 3YySISI9A0 03 33[qns st Jey3 uonezIue3Io A1038[N3II-J[9S
e SLEYSIN 243 SASYN PU® HSAN 943 931 *S19[eap $sa11ano9s [edirunw
[[e 10§ spaepueis s19s Orqnd ay3 pue AjUNWwod I9[eap sa1ILINIAS [edorunuw
91 Wi sroquuiaw Jo pasodwod st yarym GySIA 2y 1, “s109loid orqnd soueuy
d[ay 03 sarousge 119y 10 SAUNOD PUE ‘SN ‘s93eIS AQ PINSSI $AI0U PUE SPUO]
:s911INd9s [eddIunur Sur[[as pue ‘Surpen] ‘GUNLIMIIPUN Ul PIAJOAUL SYUBQ PUE SULIY
sonmd3s dune; nds sont do[aasp 031 $s313u0) 4q §/E UT PIYSI[qeIs sem GYSIA Y.L
‘PlIOM &4 PiINOJE SpIEpUEIS SUNUNOIIE Ul 9DUIFIIAUOD IAJIYDE 01 SI1I9S
piepuels SUUNGIOE [BUOHEU 3IMm $91819d00D gV 9Y3 ‘UOIPPE U] "SIUaWIIRIS
[epueuy ssodind-[erous? GLaonewrojul sjqeredwods pue juaredsuen aimbai jeyy
spiepuels SUUNOIIE [b¢,0(3 D[BIDIOJUI puE ‘d[qepuelsiopun ‘Aenb-ysiy jo 19s
9[8uts e asa1aiut d1jqnd ay1 ut Burdo[osap 01 PaNIWIWOD ST gSY] dY I, 'SpUnoIsyoeq
[euonouny Jo £191IBA B 9ABY PUP £9/13UN0D JUIU WO} WO SIIUIIW PIeog "UOpuo]
ur paseq 19139s piepuels Sununs.sP.papuny Ajareatrd ‘quopuadapur ue st gSy] oYL
“L51BULIOJUL [BIDUBUY JO SIOSN puk ‘siolipne
‘sxansst Surpnpour drqnd ay3 Jo w0z ips pue duepms oyl 10§ Sunntodar pue
Sununosoe [edURUY JO spiepuels aAo1dwl par L qeIss 01 st g§y ] 9yl JO UOIssiw Y |,
*SUOLININIISUL [BUOLIBODYD 10 PUE ‘S103B[NSa1 19YI0 pue
DAS 2y 10 ‘s103ipne Juspuadapur 11oy1 pue saruedraod dqnd 10J SUONEPUIWIIO0IAT
padojeaap pue Suniodar [eUBUY JUS[NPNEIJ 0% 1729] ULD JBYI SI0IDBJ [BSNED
palpnis 1Byl aARNIUL 101095 Aealid Juspuadopur ue ‘GunssUoNT [eIdURUL] JUS[NPNERL]
UO UOISSIUWOY) [eUoneN 9Y3 Josuods 03 $gg T Ul paviicy A[[eurdLio sem OSQOD
‘sroquidw 31 puronqnd unsaaut
ay3 105 aoe[diozjrew Jorradns e Surpraoid 03 pantwwiod st pur ua1s4s 1sijerdads
PazI[e1Iuad padueape ue ySnoays Surper s1onpuod XY 9oe[di;axira [eroueuy
POYISIOAIP ISOW § UOLIBU 9yl SY '$103S9AUl pue satuedwod 10§ $3JIAISE 9ALIBAOUUL
pue s3onpoid JuawISIAUT MU [Nssadons Fuldo[aAIP 03 PaRIIWOD SUTEWDI
pue £1n3U90 € UBYI 210W J10J UOLIBAOUUIL JXIBW Ul 199uold e usaq sey XHINV Y.L

(TASIN)
pieoq Supjewa[ny
sonLIndag [ediungy

(SV1) preog spiepueig
SunUNodOY [BUONBUINU]

(dSV4) preog spiepueig
SUnuNodY [EUEBUL]

(0S0D)
uoISSTuIwo) Aempear]
ay3 jo suoneziuediQ
Surrosuodg

3y} JO PIWWO))

(XINY)
93uryoXy Y0031§ ULdLIOWY

S M

uondiosaq

JweN

2dUBUIAAOL) derodio)) Sunuanjul suoneziuesi) 41038039y L LIGIHXI



1qQIYXa Y3 Ul payuasaid sals qox\ WOIJ PAIOBIIXY 224108

A08°09S" MMM

wod qoedd mmm

S10°sarminy ejurmmm

Wod pseummm

wod bepseummm

WO ISAU MMM

‘uoneuriof [eaded 1el[Ide] pue {s1oxIeW
JUIDYJD pue ‘A[1OP70 “ITeJ UTBIUTBW $SI0ISIAUT 309101d 03 ST HFS "S*() Y JO UOTSSIUI Y],

'sy10dax 3ipne Juspuadopur pue “Irej ‘OanewIojul

JO uOIEIBCAIC Y3 Ul 3s3193ul dIjqnd 9Y3 I9YIINJ PuL SI0ISIAUL JO SISITAIUL

ay3 303301d 03 19pI0 Upsariedwod d1jqnd Jo sI0IPNE AYI 3351940 03 70T JO VY
£3[x(-saurqaes 9y3 £q paitsad fuonierodiod yyoiduou “10309s-a1eatid e St gOYDJ YL

‘san[iqisuodsar £103e[ngar 119y 321U sroquidw djoy pue ‘s101saaut 309301d ‘A311gajut

19y1eW prendajes 18yl s301A195 Pue ‘swerdord ‘sapni do[oaap 01 Aep 1943 SIALIS 1]
*Ansnpur sa1nInj *§*n) Y3 10§ UONBZIUPL -G A101B[NGaI-J[9s OpimAnsnpul ay3 st yIN oYL

'$93UBYOX9 PUE SIONIBW D01 JO I9qUINU B 01 SIDIAIIS

pue s1onpoid £1038[N8a1 PadIn0sINo sapi01d YN ‘uonIppe uj ‘soaneiudsaidal

SIILINDAS PAIASITAI )69/ $9 UBYI AIOW PuL 127,40 youelq 00c ‘601 A[Prewrxordde

‘surry 23e10)01q ()OS UBYI 2IOW JO SIAMTANIE %) SUIIISIIA0 ‘ATISNPUT SANLINIAS

S, BOLIDWY JO 1038[n3a1 103098 jeatid Lrewtad 941 5B DaAISS SeY I] "SIBIA ()9 Ueyd

9I0W 10J—SI0ISIAUL 03 ADUIPYUOD puB—SIaIeW 2y 23 A11daur Suriq padjay sey
ASVYN ‘sao1a19s £1038[NZ21 [RIOURUY JO I9PIa0Id 103038 S3eArd Suipes] s pl1om a3 sy

*sarmsnpur

£Sojouyd9101q pue ‘eIpaw ‘UonEeII0dSURI ‘SIIAIDS [BIOUBUL SUALIBIIUNWIWOD

‘[re3a1 ‘A3o0[ouyda1 Suipn[oul ‘ssaulsng JO Seale [[B SSOIJE SIOPEI[ oi 3113 saruedwiod

Suruyap-£10853ed 03 dwoy st 3 ‘saruedwod passi| 007‘¢ AP3earyoidde Yy

*9WIN[OA 21BYS PIpEI Ul pue sarueduwiod paisi| Jo Joquunu Jo SULd) Ul 410q ‘Sa1elg
Pa3tuf) 9y3 Ul 393JBW SI3LINDIS 33 paseq-uaaids d1u0I3d3]9 15931 9Y3 st bepseN

‘puewap pue A[ddns jo Aejdiarur a3 y3noays sotd sqissod

359 93 $$300€ 03 39w A[19pIo pue ‘uado “Irej e ul A[3021p 399W SI9[[9S pue s19dng

39y TeW G AN 9U3 938310 ‘SWIIY IOQUIDU PUE ‘STOISIAUI [EUOLININISUT ‘STOISIAUT

[enpiarput ‘soruedwod paisy| Suipnpout ‘syuedidnaed 1oyiew jo wnadads peoiq v
‘3931w sannba pasueape A[[esr3ojoutydal 1sow pue SuIpea| S P[IoM Y3 ST ISAN YL

(OFS) uorssrwwo))
a8ueydXyg pue saNLINIAG

(dOVOd) preod
1YS1s19A) SUUNODY

Auedwo) s1qng

(VAN) uonemossy
saJnming —mﬁomumz

(AsvyN)
SI9[BI(] SA1ILINDAG
JO UONEBIDOSSY [BUONEN

bepseN

(ASAN)
93ueyoxXy y001§ JI0X MIN

31



/AN0QE/310°TID" MMM

310 yoremdIod mmm

wod
‘Kreaqrparerodiodsayr mmm

/310

‘Preoq-a0uaIaJuod MMM

/A03 Bo s19d B> Mmm
WO 'Xapul/310°1Sq" MMmm

By
‘3unrojruowr” orjoparod
/[WIY/WOd* MB[Sq[q MMM

‘suonesijqo A1eonpy 1oyl jo 1red se s1uauIsaAUl

J1943 uO wInjax searour sroquaw djay o1 pue siasse uefd Junoazoad ur sjo1

9A1IOE U 9YE] 01 ‘SI9p[oyaleys Jolewr se ‘Spunj IoquIdW 93eIN0dUd 01 ATk SIANIA[O

s3] *s3asse ue[d Jo AI1IND3s 10 9ZIS AYI 109JJB JBYI SANSSI JUIWIISIAUI SSIIPPE 03 $)[IS
11 spunj usisrad a1erodiod pue ‘roqey Orqnd a81e[ Jo uoneziuedio ue s [ Y],

-9onsn( [BIUSWUOIIAUS pue ‘SIySLI

Joqe[ ‘“A3uSIp pue $2u3Ls UBWNY JOJ JUIWIAOW dSIDAIP E—UOLBZI[BO[S $100IsseId

Suip[ing £q SUOIIBIOGI0229A0 [OIIUOD JIBIDOWIP 191SOJ 03 SYIOM 1] "WISIALIDE pue
‘Gurp[ing y}1om1au ‘uonednp> HEnoryl uonezijeqo[d paj-aeiodiod sunod yaexdion

‘Buryouid diysiopea] a1e10d:67 piie ‘UINI0MIaU [BID0S ‘SISUJIP 19A0dYe] ‘sisA[eue

s3uner ‘uonesuadwod 2ATINIIX LOURUIIA0G 23810d 10D JO sp[ay ay3 ut s1ouonnoeld
119dx9 a1e sisdJeue 1] *901n< 291 uoneWLIOJUT JoLddns pue anbrun e st 1D oy

*I9UIOUE QUO WO UILd] 03 19195803 Saan1i3aXd s3uliq pue ‘sis{[eue pue UoneWIojul

saystjqnd ‘spuory $3sSISSE ‘51SBII0J SR :551IIJUOD SIUIAUOD ‘YIIBISAI SIONPUOD

gD ay3 ‘1sa1a1ut o1jqnd 93 ur uoneziuFeLo diysioquiaw Juspuadapur ‘[eqols e

se SunjIo/ "£191008 9AI9S 19339 PUE IOUBWLIOLIST JI31[3 UaIZuams sassauisnqg djay 03
doe[dioyTeW SY1 pUE JUSWIFRURW INOQE IFPI[MOLY 49IBUIIISSIP PUEB S9IBIID 1) Y[,

*SIAIAS 3T WOYM ISOYI [[B 03 SSIUIAISUOGSI4 £3INnP0oid 1Byl JUSWUOIIAUD

ue Sururejurew pue 3uneaId £q UOISSIW SIYI [[Ji7y 02 SWIE I] "WISAS ay3 ul
areddnired oym [[e 10§ £11IND9S YI[BIY PUE [BIDUBULY I 3DULAPE.OI ST UOISSIW SYHJ[BD

“JUSWUOIIAUD 31 pue ‘sontunuwwod 9[doad fsonjra jeoryaa 10adsax
eyl sAem ul $s900n0s dA3IYdE satuedwod raquiow sd[ay 38yl uoneZIIESIO [BqO[3 B SI YSq

‘pawrogur £[ja1-uzoyy dooy 03

pue £]SnOIOSIA SWIk]D SIMILINDIS I19YI 9IBFNI| PUB IBN[BAI 01 H2QGTY LS AT SIU[D

[BUOIINIIISU] "SI0ISIAUI [BUOIINITISUL 1910 Sk [[9m st sue]d uorsuad o1qnd s estrowy
JO Auew 10J [9SUNOD UONESNI] Puk SULIOIIUOW-PNEI] SAMLINIS PAISNII YD ST QTG

(11D) s101s9AU]
[euonNINISU] JO [IDUNOY)

yaepdio)

(1D) £1e1qrT 21e10dI0D)

(D) preog 2ouaIdyuon)
(SAdIeD) woIshs
JuaWRIY saakojdury
dlqnd erulozIen
(dsq) Laiqrsuodsoy
[e190G 10j ssauisng

(524919

JTT UUBWSSOID) 29
10819¢ ZJIMOIIT UIAISUIdg

S M

uondiosaq

JweN

wEOUmNMENwHO U9ALI(T-T03SoAU] m.F .—.—ﬂ——.—*“

32



“IqIYxo a1 ur ﬁmﬁﬁwmo\ﬂ& SIS (9 X\ WOIJ PaldenXy :9241n0§

JWOd B[JR(S MMM

810" 3UI-BS MMM

3107011 MMM

310" 1001 MMM

wod AxoxdssT mmm

JWOD"STMI[SSB[S MMM

‘spaepuels [euoissdjoid pue ‘Arednpy ‘[edanyo

Y31y 01 SuLIdYpE 9[IYam SIISSE JO UONBISIUIWPE pUE JudWwadeuew [eoueuy juapnid
(3n04y3 S901AI9S IsnI) pue Juawisaaul Joradns urpraoid 03 panruwod st ygs 9y,

‘ureyd Ajddns 1oy3 ur oouerdwod

[e1oos Surrcadrur ur suone1odiod s1sisse pue ‘9OUEBISISSE [BIIUYDA) puk Sulules)

sap1a01d ‘SIOIPIE $3IPIIDIE YOILISIT IYIUIJ-ISOD SIONPUOD ‘SpIepuels A1ejunjoa

Paseq-snsuasuod dO[oAZ p. 01 SI9P[OYIN IS £33 SAUIAUOD [Y§ spiepuels J[qisuodsat

AJreos Sunuawaydwi prie Furdopasp 4q santunwwod pue sadejdyrom Surroaduwr
01 Pa1BDIPIP UOLIBZIUBSIO 47 P[OYIEIS-I[NW ‘[BUONBUINIUI ‘[BIUIWUIIAOZUOU B SI VS

*SUOIIBZIUBSIO JOYIO PUE ‘SOIUapeIR

‘SUONBPUNO] ‘SULI ME[ s11011210d10D ‘S101S9AUT [BUOIIMINISUL ()()§ UBYI dI0W

03 5901195 Funoa £xoi1d se [[om st *5roupoad Sunjrewyduaq ‘SIsA[eue pue YoIeasat

Axoi1d sapraoxd DWNT ‘76T Ul pepanog Aiqisuodsal [e1D0S pue 2dUBUIIA0S
91e10d105 uo uonewojul [entedwi ‘Alirenb-ySiy Jo 921n0s FuIpea] ay3 st Y]

*SONSST [BIUDWUOIIAUD

pue [B120s J0[BW UO SUOIN[0S3I IP[OU=BYS ()()] 1940 J0suods s103s3AUl

[euonNINSUI SNOISIAI IdqURW-YDHD] T4 Yo7y “[qisuodsar A[[eIuswuoAud

pue £[[e10s aq 03 saruedwod ssaid sroquau’ st pue YHDOJ “seruedwod

Suiysiqnd pue ‘spunj 3uswdoaAIp SIWOU0II ‘SUOIEIOGIND eIidsoy ‘sjuawmopus

‘spunj uoisuad ‘sanIunwwod snoIgId1 ‘SUOLIBUIWIOUIP [BUONPL SUIPN[OUL ‘SI0ISIAUL

[eUOIININISUI PISEq-YITe} G/ 7 JO UOIEBIOSSE Uk ST dIYsIoquusil S ;)] "Iuatwasouw
Apiqisuodsar [e100s 91810d100 9Y3 JO 19PBI[ B U] Sty YOI Y3 Sreal A111y1 1940 104

OPIMP[IOM SIMIBW T $s070% satuedwiod

000°€€ UBYI 2I0W 10] SUOLIBPUIUIUIOIIT 910A IATIID(QO pUE YdIBIsTI PIWIoJul

Sumsst pue sorxoid Suizd[eue :$s9UISNQ 9100 SI1 YILM IPIMP[I0M SIUAID Aer0diod

pue [BUONININSUT ()()9¢] UBYI JIOW SIATIS S "9oUILIAdXI Jo s18IA ()7 19A0 YaIm
$901A19s 9oUEUIIA0S 93e10d100 puk Sunnoa £xo1d jo 1opiaoid Suipes| s plrom 9y st §S|

*10€ 0}

$103s9AUl 103 dwn ul satuedwod drjqnd Je SYSLI JUIWAIEIS [BIDUBUY PUE ‘SOOUBUIIAOG
“[e89] ‘ssaursnq SUIAJIIUSPI UO PISNIO0] WLIY [dIeasal Juspuadapur ue st )0

(V4S) uonensmumupy
Jo preoq 21e1g

(IVS) [euoneurayug
A1[1qeIUN02IY [BI00S

(D]) 193U3)) YoIEasay
Apiqisuodsay J03s9aU]

(4001)
Anpiqisuodsay aerodio)
UO 193Uy YIrejraju]

(SSI) saa1198
JIop[oyaIeyS [RUONININISU]

(DTD) 0D 29 SIMIT SSB[D



34

—p—

THE RISE OF CORPORATE GOVERNANCE

EXHIBIT 1.6 Nonregulatory Organizations

Name Description Web Site
American The AAA promotes worldwide excellence ~ www.aaahq.org
Association of in accounting education, research, and
Accountants practice.
(AAA)
American Institute The AICPA is the national, professional WWWw.aicpa.org
of Certified Public organization for all certified public
Acountants accountants. Its mission is to provide
(AICPA) members with the resources,

American Society
for Women
Accountants
(ASWA)

Association of
Government
Accountants
(AGA)

Institute of
Management
Accountants
(IMA)

Institute of Internal
Auditors (IIA)

National
Association of
Corporate
Directors (NACD)

information, and leadership to enable
them to provide valuable services in the
highest professional manner to benefit
the public as well as employers and
clients.

The mission of ASWA is to enable
women in all accounting and related
fields to achieve their full personal;
professional, and economic pou/ntiai
and to contribute to the future
development of their profescion.

AGA serves government-ac.cuntability
professionals by praviiiug quality
education, foster'ng professional
development and certification, and
supporting standards and research to
advance gorernment accountability.

The IMAis the world’s leading
organization dedicated to empowering
management accounting and finance
vrofessionals to drive business
performance.

The IIA aims to be the global voice of the
internal audit profession: advocating
its value, promoting best practices, and
providing exceptional service to its
members.

NACD is a national nonprofit
membership organization dedicated
exclusively to serving the corporate
governance needs of corporate boards
and individual board members.

V/ww.aswa.org

www.agacgfm.org

WWWw.lmanet.org

www.theiia.org

www.nacdonline.org

Source: Extracted from Web sites presented in the exhibit.
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B Independent auditors’ objectivity was adversely affected by high nonaudit fees
(e.g., consulting, internal control outsourcing).

® The system of internal controls and disclosures was inadequate and ineffective.

B There was a lack of proper accounting standards to deal with and recognize
complex and significant off—balance sheet financial transactions.

® The gap between reported earnings and pro forma earnings, commonly referred
to as operating earnings, was widening.

B The involvement in the financial reporting process of financial analysts and
advisors was conflicted.

B [Institutional investors were inattentive in scrutinizing and monitoring their
investment in companies and their financial reports.

® There was lax enforcement and ineffective investigation and disciplining of
substandard audits.

Regarding the landscape leading to the passage of SOX, Senato: Faul S. Sarbanes
(D-MD) stated:

The roots of the problem lay not with the legendiry “few bad apples™
but rather with system and structural defects that required a statutory
remedy. There was a remarkable consensus aang our witnesses on the
nature of the problems, notably lack of aud'tar independence, ineffective
regulatory oversight of accountants, lax <iandards of corporate governance
and securities analysts’ conflicts of interes..”?

Sarbanes-0xley Act of 2002

Traditionally, state rather thari federal legislation has significantly shaped corporate
governance by specifying 1<qunements for incorporation and defining the fiduciary
duty of directors and cfficers. However, in light of the growing participation of
millions of Americansin the capital markets, and the widespread impact of financial
scandals in those riaikets, Congress and the American public recognized the need
for a more proactive federal role. In response, the Sarbanes-Oxley Act of 2002 was
signed into law on July 30, 2002, to reinforce corporate accountability and rebuild
investor confidence in public financial reports. The reported financial scandals at the
turn of the century and congressional responses (i.e., SOX) are not unprecedented.
Similar events led to the enactment of the Securities Act of 1933, the Securities
Exchange Act of 1934, and the creation of the SEC.
SOX was designed primarily to do six things:

. Establish an independent regulatory structure for the accounting profession.

. Set high standards and new guiding principles for corporate governance.

. Improve the quality and transparency of financial reporting.

. Improve the objectivity and credibility of the audit function and empower the
audit committee.
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5. Create more severe civil and criminal penalties for violations of the federal
securities laws.
6. Increase the independence of securities analysts.”>

Exhibit 1.7 provides a summary of the provisions of SOX pertaining to corporate
governance, financial reporting, and audit activities of public companies.

In describing the long-term benefits of compliance with the provisions of SOX,
then chairman of the SEC William A. Donaldson stated:

The Sarbanes-Oxley reforms should yield extraordinary long-term benefits
in the form of improved financial reporting, better management control,
and more ethical bebavior by companies and gatekeepers. This, in turn,
should lead to sounder corporate governance, better and more reliable
reporting, improved corporate performance, enhanced investor confidence,
and ultimately, a lower cost of capital.”*

In assessing the positive impact of SOX on corporate ‘governance, Ira M.
Millstein, the well-known leader in corporate governance, states:

SOX did directly what it was supposed to do: take the best practices in
director independence and audit proceduréc and make them mandatory.. . .
All that Sarbanes did was to take “should” and “could” and turned it into
“must.” And it worked.”’

Christopher Cox, the chairman of tiie SEC, in support of SOX, states:

We have come a long way since 2002 [passage of SOX]. Investor confi-
dence has recovered. Tiiere is greater corporate accountability. Financial
reporting is more reliavle and transparent. Auditor oversight is significantly
improved. ... The-Acu is not perfect in every respect. But the vast majority
of its provisicus.ar¢ net contributors to the nation’s economic health. .. .
While comypéticors in other countries are using Sarbanes-Oxley as a reason
for foreign companies to list in their jurisdictions, many of those same
countries are adopting provisions of the Act as part of their own regulatory
regimes. .. . We will do our best to honor your legacy by ensuring that
Sarbanes-Oxley works for every stakebolder—for investors, for issuers,
for our economy, and for our country.”®

Indeed, many aspects of the best practices of corporate governance (e.g.,
board independency, and audit committee formation) promoted by professional
organizations, such as the Business Roundtable, were incorporated into the pro-
visions of SOX. A Government Accountability Office (GAO) report concludes
that regulators, investors, public companies, and auditors are in general agreement
that SOX has had a positive impact on investor confidence and investor protec-
tion although its compliance cost may be disproportionately higher for smaller
companies.”” The 2006 CFO survey of 213 finance executives reveals that: (1) the
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majority (almost 70 percent) believe that they have seen at least some improvement
in their business processes resulting from compliance with provisions of SOX; (2) the
vast majority, while having realized some benefits of SOX, failed to consider those
benefits in the form of a lower cost of capital; and (3) more than 82 percent said
they disclose more information on their financial statements (e.g., footnotes, proxies,
income statement, balance sheet) in the post-SOX period.”$

In summary, SOX is considered as a process whose impact on improving the
effectiveness of corporate governance will continue for years to come. In its infancy,
SOX was viewed as a compliance document that often caused complications and
substantial compliance costs for many companies regardless of size. As SOX is
approaching its stage of maturity, it will encourage: (1) public companies to move
away from their practice of checklist compliance mentality and move toward
incorporating its provisions into their sustainable business strategies and governance
practices; (2) regulators (SEC) and standard setters (Financial Accounting Standards
Board [FASB], PCAOB, national stock exchanges) to establisi. 1aore effective,
efficient, and scalable implementation rules, accounting and auditing standards,
and corporate governance standards to ease complexities and compliance costs of
adopting its provisions; and (3) global adoption of many of its key provisions that
are considered worldwide as cost-justified.

Several attempts have been taken to roll backscme provisions of SOX despite
the continuing corporate scandals. The Commi:t:e on Capital Markets Regulation
was formed in September 2006 to study the impacts of recent regulatory reforms,
including SOX, on U.S. global competiti=<ness, the extent to which U.S. capital
markets are losing ground to foreign miavkets, the causes of such decline, and its
effects on the financial industry and the ecanomy.”” The committee, while not calling
for any statutory changes to SOX;.recommends that the SEC relax implementation
rules pertaining to Section 404.0f SOX on internal controls, strengthen shareholder
rights, curtail the role of state authorities, and limit auditor liability.8° The com-
mittee’s recommendation: are driven by the main objective of strengthening global
competitiveness of U.Scapital markets rather than protecting investors, whose role
is vital to the vibranicy ot the capital markets. The committee suggests that the SEC
conduct a thorouzh <ost-benefit analysis of SOX implementation rules (Section 404)
that may impose a high cost on businesses, particularly smaller companies. Arthur
Levitt, the former SEC chairman, believes that such analysis could impair the SEC’s
ability in issuing effective rules as ‘“cost-benefit analysis is Washington speak for
‘slow down the regulator’.”’$! The former SEC commissioner Harvey Goldschmid
said that if regulators (SEC, Treasury Department) pursue the committee’s recom-
mendations, “the recent drive for accountability and deterrence would be replaced
by a world where almost anything goes.”$?

It has been argued that SOX is not the problem; SOX authorizes the SEC to
issue rules to implement its provisions. Some of these rules—for example, rules
concerning internal controls of Section 404—cost at least 100 times more than
what was originally estimated by the SEC (e.g., SEC’s estimated cost of $91,000 per
company to the first-year actual costs of on average $9.8 million). Thus, while rolling
back provisions of SOX is not desirable, making SEC-related implementation rules
more effective and scalable is a step in the right direction in ensuring sustainable
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efficacy of SOX. Indeed, the SEC, on December 13, 2006, approved its proposed
interpretive guidance that would assist public companies of all sizes and complexity
to plan and perform their annual management assessment of internal control over
financial reporting under Section 404 of SOX.33 This proposed interpretive guidance
is intended to help public companies make their compliance more cost-effective
and efficient by focusing on risk and materiality and applying a risk-based and
top-down approach to internal control reporting by both management and auditors.
It is expected that the SEC and the PCAOB will continue to examine ways to
improve cost-effectiveness, efficiency, and scalability of Section 404 compliance.
Improvements are needed in the areas of: (1) focusing on key controls, particularly
company-level controls; (2) using a top-down, risk-based approach in testing only
significant accounts and risks; and (3) testing important business functions including
information technology systems, accounting systems, and application of complex
accounting standards (e.g., derivatives, taxes), whistleblowing function, and business
reviews by directors and officers.

Regulatory reforms in the United States are aimed at impioving the integrity,
safety, and efficiency of the capital markets while maintainiag their global compet-
itiveness. To inspire investor confidence, regulations shou'!d be perceived as being
fair and in balance.’* Fairness of regulations, while creating a level playing field
for market participants and ensuring investors reccive reliable information, does
not guarantee success. Regulations should strilze the'right balance of: (1) not being
so extensive so as to discourage innovation, im>ose unnecessary costs on affected
companies and their investors, or stifle competitiveness and job creation; and (2)
not being so lax so as to engage in a_reouvlatory race to the bottom of eliminat-
ing necessary safeguards for investors..In the words of Henry Paulson, the U.S.
Treasury secretary, “the right reguiavory balance should marry high standards of
integrity and accountability wit':.a strong foundation for innovation, growth, and
competitiveness.”® As this hook was going to press, the U.S. Senate voted not to
change SOX provisions by making Section 404 compliance optional for smaller com-
panies, instead asking regulations to fine-tune Section 404. This symbolic support
of SOX by the Senai= was reviewed by many as a continuous effort by policymakers
to protect investoic from corporate malfeasance.

CORPORATE CULTURE AND GOVERNANCE

Corporate culture is a continuous process in which corporate leadership, including
the board of directors and the top management team, sets a “right tone at the
top.” It is often an informal process that establishes powerful norms and stan-
dards that influence employee behavior. Laws, regulations, rules, and standards are
effective measures in changing the structure, process, and composition of corpo-
rate governance, whereas the corporate culture is developed over time and derived
from shared values. The engaged board of directors can significantly influence the
corporate culture by:

® Setting an appropriate tone at the top by promoting personal integrity and
professional accountability.
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Rewarding high-quality and ethical performance.

Disciplining poor performance and unethical behavior.

Promoting reliable, relevant, and transparent financial reports.

Maintaining the company’s high reputation and stature in the industry and in
the business community.

One of the most important objectives of SOX is to improve the corporate

culture of public companies by requiring these companies to set the appropriate tone
at the top and promote ethical behavior. In discussing the importance of setting a
right tone, Stephen M. Cutler, the SEC’s director of the Division of Enforcement,
states:

“Tone at the top” seems to have become a panacea for what is ill in
corporate America, and an explanation for much of what has gone wrong.
[In the two years post-SOX], the SEC has brought more thar.1,300 civil
cases and has obtained orders for disgorgement and penalties in excess of
$5 billion.

Cutler suggests several ways managers can set @11 cupropriate tone:

Comply with the letter and the spirit of laws, rules, and regulations.

Make character a part of the company’s hLiring policies and criteria.

Make integrity, ethics, and compliatice integral components of the evaluation,
promotion, and compensation processes.

Allow no tolerance for compliance risk.

Resolve ethical violations quickly and firmly.

Create a culture of complianice by holding managers accountable for setting the
right example.

Cultivate the culture ¢f compliance through continuous monitoring, follow-up,
and reassessment.

Avoid a check'izt mentality.8”

In the words of SEC’s director of the Office of Compliance Inspections and

Examinations, Lori A. Richards:

It’s not enough to have policies. It’s not enough to have procedures. It’s not
enough to have good intentions. All of these can help. But to be successful,
compliance must be an embedded part of your firm’s culture.%

Compliance just for the sake of compliance and the development of a “com-

pliance check-box” mentality is not enough. Corporations should create an ethical
environment that encourages all corporate governance participants to do the right
thing and to understand that this is vital to the company’s sustainable financial
performance. Indeed, a culture of compliance and ethics should be integrated into
the company’s corporate governance structure. Although steady progress has been
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made to improve the culture of ethics and corporate governance measures for many
corporate boards in the post-SOX era, significant changes have occurred more slowly
than expected.?” To integrate the culture of ethics and compliance into corporate
governance effectively, corporations should set an appropriate tone at the top that
promotes:

® The development of roles and responsibilities for all corporate governance
functions (oversight, managerial, auditing, compliance, assurance, monitory).

® Directors, officers, and employees doing the “right thing” and understanding
that this is vital to the company’s sustainable performance.

® Directors, executives, and employees accepting responsibility and accountability
for their actions and the actions of those under their supervision.

® Personnel freely raising concerns and issues without fear of retaliation.

B Proper consideration of ethical issues throughout the company when difficult
and complex decisions are made.

B Understanding of the incentives, opportunities, and rationalization factors
affecting individuals’ decisions when the pressure exists that may drive unethical
behavior.

® Proper oversight and management of all complianc= a:tivities, including ongoing
monitoring of compliance programs, policizs.. and procedures in order to
ensure their effectiveness and adoption of \aav-changes in applicable laws and
regulations.

® Directors and top officers exemplifvireo ar. ethical tone.

B Reporting of unethical and noncoripliance instances through the proper chan-
nels, up to top-level management aiid, if necessary, to the board of directors or
its designated committee (e.gs, audit committee).

® Promoting the ethical culwize and best practices by demonstrating ethical
business decision makingz»nd cultivating ethical role models.

Warren Buffet, a veteran of corporate governance, rightfully stated that the five
most dangerous wordstin the business culture are “Everybody else is doing it” as a
rationale for business decision making.”® This phrase has often been used to justify
the morality and legitimacy of business actions. One obvious misuse of this phrase
is the rationale by many companies for providing backdated or manipulated option
grants to their directors and officers.

SUMMARY

Corporate governance involves a set of relationships and power-sharing among a
company’s board, management, and shareholders. These relationships determine the
way the board oversees management’s running of the company and how directors
are accountable to shareholders. Good corporate governance should provide proper
incentives for the board and management to pursue the objectives that are in the
best interests of the company and its shareholders. It also lays the foundation for
the integrity and efficiency of the financial markets. Conversely, poor corporate
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governance reduces a company’s potential and can even pave the way for financial
difficulties and fraud. Simply stated, good corporate governance improves investor
confidence and strengthens market integrity and efficiency, thereby promoting
economic growth and financial stability. The ultimate effect of good corporate
governance and moving beyond having merely an effective compliance culture is
based on ethical behavior and decisions made by the company’s board of directors
and management and the impact of those decisions in protecting investors.

Effective corporate governance should create an appropriate balance between
the shareholders, board of directors, and management while complying with
market-based mechanisms, state and federal statutes, and best practices. The ques-
tion that remains on the minds of many corporate governance activists is whether the
historical trend of financial scandals, caused by relaxed regulations and ineffective
corporate governance measures, is doomed to repeat itself. Examples of these finan-
cial scandals include corporate and accounting scandals of the early 1930s, which
promoted congressional responses that included the passage of th< Securities Act of
1933, the Securities Exchange Act of 1934, and the creation of tihe SEC; the savings
and loan debacles of the 1980s, which resulted in the Federai"Deposit Insurance
Corporation Improvements Act of 1991; and the wav¢ of financial scandals of
high-profile companies in the late 1990s and the early 2080s, which prompted the
passage of SOX. The author believes that the impacis ¢t any potential future finan-
cial scandals would be extremely significant, sinde the majority of U.S. households
now invest in the financial markets.

Today’s investors demand more acconiability, and public companies have
responded by making improvements te.cheir corporate governance practices and
accountability above and beyond the.regulatory compliance mandated in the
post-SOX era. The emerging refoiins have significantly improved the corporate
governance policies and practices of many companies and thus investor confidence
in corporate America. The leng-term success of these reforms will best be achieved
when they are perceived and proven to be effective, efficient, and scalable.

NOTES

1. According to the Financial Dictionary, agency theory is a theory concerning
the relationship between a principal (shareholder) and an agent of the principal
(company’s managers). Essentially it involves the costs of resolving conflicts
between the principals and agents and aligning interests of the two groups.
Agency problem is a conflict of interest arising among creditors, shareholders,
and management because of differing goals. These definitions can be found at:
financial-dictionary.thefreedictionary.com/Agency+Theory.
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