G508 Fimg Kiiig Minimions Wage Ordinan w0

Sectmn 1 Shm.'t tlt}e and cummencement

SEY Th;s Ordmance may bc, c;ted as the Mmlmum W’\ge Ordmance :
(2) This Ordinanee comes’into operatzon on a day 1o be dppomted by th
Secretary for Labom and Welfare by TJ{)tILt pubhshed m the (_razette '

. 'COMMENTARY .

.Enactment hxstory _ S . . L
" This qcctzon ww enacted b} thc \hmmum \‘Oarrt, ()1dmance {Commerzcemmt
_ Ord}mncc 2010 : : SRR : :

':Deﬁmtmn of Ordmance _ BRI ER _ _ _
This tcrm is deﬁned b} 5. 3 of thc, Intc.rpremnon and Gmer'\l Clauses O}'dimnc
(Cap 2) as meanmg e '

g _ (a} : anv Ordmance enactcd 33 Lhe LLg;bianve Councﬁ
Sy any Orchnancc ad:)pted by virtue of art. Z-iGD of shc Ba‘-}lc L’IW as 1 law of
= '-__Hong Kong Spcczal Admlmsrmt[ve Reg;on : v I

(cy any. subsidiacy. icg&s]aﬂon que m]d{‘t any such Ordmance {‘xcept am stich:

i ‘Stibsidzaty ieqmiamon wl'uch has pu:*;uant 10 art, 160" {}f the Bauc Law bee

. dedarui £ be i cgﬂuavcntion of 1he B’LSIC T and : : R

i :m} prowswn ‘OF promstons oE any such Ordmancc or”
'1cg1s}4t1on ' . A INEr

Deﬁmtlon c-f Gazettc

'This term is a}cso deﬁned by
: ((,ap 3) as_meqmng:;-. o

C‘ap.éﬁé‘: Hmig Ko_){;fgf 'i?tf)ézﬂj;?){ iﬁ’:ge?_@g‘_dmémc

ipa txinhty of the MWO thh the B&sxc Law

g legislative scrut_mv of the Blll q rcqucst x\ai m'tde kor the s dﬁiifﬁ";tmﬁc'}ﬁ-'trj

Hong Kong had B dzscrctson'u:v pnimtn 'quc scheme ;mdcr_'-

.Boarcis Ordmancn ((,ap 63) "“This® Ordinance: provzded ‘that the' "

'_'mm{, h(, thmks Ft f‘i mzmmum \mgjts-

Uy, msmmum wage . ity heretom when the Bas;c L"nv Was adopted in

was alreadv ify existence: dome%ﬁc leozslatton t 'zddze%s unzeamnabiy._ G
m the wc;rkplace by thc Jmposmon of mlmmum Wag- I"n;s prov;&{:é IR




& a]). 60{?.';HWMIK9IJQ :'31.:32;5;7;1(/?! Wogs Ordinaizee {f{f? 608: I‘Iariq Iwn:g 1Uzm/w{fr; if e Um?nmrm .

Compatibility: of the MWO w1th ﬂ]e [nternatmnal Ccvenant on Ecorm'

: Covenzﬂt r(.cogrusf: {he rigjht ‘of: Ev{,u(me ta thf: cn]{)‘, mt.nr r)t )ust i
'cmnditlons oF work Whlch f_nsme m pqrtlcuhlr SR
(ﬂ)-
o ahd (.qu'll rémtneration’ for \vork of equal Xaiue \mthf)ut d;'itmuion of 4
. kind, in. pﬂmcul'n WOmén bemg gudrﬂntced c(mv}muns of work not mﬁ.rm
" those enjoved by mei, Swith equial pay for equal wosk; (i} A (Iu.cnt hxmc( for
hemselves mc% their tumhcs in accmdancr; with the pzmmons of theé presf,m

Artlc e 2(1) or thc ICLS(“R read'i is fo[iov.s

Fb, ' “Teu:h ‘-‘;tate Pam 0 rhc present Lownant und(_rtakes to mke stcps,
: md;wdmlh and. thmu‘sﬂh mrc.mat;cnml assistarice. and. co- operamm mpecnl

: _e.conomu: 'md techmc_a! o the maximum of available FESOUTCEs, With & view

I _'.EO dchm’msg pmgrrc ely zhe full realz?aurm of thc nwhm rccoc:m?cd in th(.

whts Lmder the ICES(‘ R "thn: is however no obh&,anon undet the KJ*SCR
' _1mplemcnr 1ts J:zghts bvicglsh ot The Commlttee on Pconom}c bocml and CuItL

L ;nl:otporzmon ot requmng 1t ta bf. accozded any spcc;ﬁc qpe of qtatus in nanona}-_.'
T i’m f\lthough rhe prcc;sc: method by whzch C mczmnt rzqhtt; are g;ve:n effcct in '_ .

ghts-- -ar'e'.: o .‘15:1_'- € _éved.
Cessi elv fow, Wagc.s Woul




s “wages” (L‘;
k - Ordinanice {Cap 57)
Work experience student” (L VE?‘{‘_ Bt

(a) it enrolled in an aceredited programme or
o (b ise reszdent ' m' Hong Kong and enroiied in a non Iocal educa’t;o
; programme ' i : Lo .
' ~and, whc is engaged under a contract of emponment az the beg mng G
- Whlch he or sh:, is under the age of 26 years x .

s

. _ Enactm ntzihxstory _ S R TR ok
S 'I“ hzs_ ecﬂon Wag actf:d by the Mlmmum Wagc Ordmaﬂce ((;omm{_nvm
3‘_.-:_Ordmancc 2010 sty SR -

. ﬁmtwn of “Ordmancc
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' 'pm’tles as gathered fmm thc matrument as 4 who]e and that pa
- defeat it
: clauqc Was: to bc rcce:ivcd 'md the: hter re]cctcd T}us rulc is however ju
" mere: rule of thumb.® A~ tefra may. also; he. iejécted if it 19 1cpugnar1t tor
lutermon of ‘the pqrzscs as it appe'{rq from zha documcnt However an eff
_shouid 15 mddc to give effect o every claiiie in thf_ agreement and 1Of 1 e
a clanse unless it is mmlfuﬁy mcomlsn_nt Wlth Or rcpugﬂmt to rhe re';r Of the
: '.'.-'f_agreemcnt” yand? ER B O TSR
L Wihiete! '1rr1bi<vuzw atises, ‘the rule ¢onitra proferentem shouid be apphnd :
“clearin the pEEant case that the [)cfcndanr wis the dmftsnmn of the’ contr :

' Guidance: 1ssucd bv 'he quour Depmrtmcnt afnrm tlnt cmployera shoizld. aot
unﬂa%r_raﬁv varv the emplovmem term‘; and condz{zon‘; o% employec‘; WhiCh woidd
leaw them opc:n to lcgal act!on 7o S :

= Deﬁnmon of “Commxsswner

- _'-Thls is: alsc) defned b} ) of the Empfoymem Ordmmce {Cap 37} as mmmng"
: C ommissicner fot I bour. and’ inclades a a Depur\r Comm:ssmner for Labour and #n
: _Assmtaﬂt Lomu]lss: rer for Labour : :

I _S_Deﬁmtwn '__f “dlsabzhty’ 3

“Dlaabﬁity. iy rclatlon to a.person is deﬁncd by 5, 2 of rhf: Djsablisty Djscnmm'.
- Ordinasice (Cap487} as:: '1 L B

G
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R ap 408 Hmfff\mg mezm Wage Ordinance

ies! pmrnuigarcd bw the: Ummd \Iations Geneml A'

3

Introduct{on prov;dcs {t}he tell’ﬁ ‘dmabﬁltv S

- zmpalrmem mc:dzcai condsuom or mentai ;Elncsq Qm:h Impmrmentﬁ condx
. zllnesse% mav be perrnzment OF transttorv m riatare’ S B

Deﬁnmon of “empioyee

The Ordiniance 7 'lpp ies o full- dime, part- “fime and casual emp}c-}eeq'

the “contomity” of thcn' emplovmem contmct Accordmg 0 the” Employ
Ordmanm (C’lp 57), & “continuous contiact” is where perqon has beent cmpi
for 4 of more weeks by :rhc same melo‘,er and has \wrk{:d 18 hourq 0: oty
each of tho%’e uccks o : RRTSIE

The potentlal for cmplovcrs t0 tr; to c1rcumvent the Ordmance b} zssigmn
'workers self cmployec 'stams was. appa.tmt Iono beforc the Ordmdncc itse

'. j'the dcgtee ot controi cxercxsed bv :he employer : :
= whether the’ workert; mretest i the reIannsth mvczlved am pm‘;
 profit of tisk of. 105_ SR R
whethee the wotker st pmpmiy regalded as part of thf: empio
"orgnmsatloﬂ . o : Ry
- _whethcr the witker was cnr}mg on buslne'% Ok hl? OWH account OF carry]
Tof the busmess of the employu R :
thc provision of cqmpmcnt' R
the lnudence of tak and nqtlonal msumnce
S thie par '65 Owny view Gf their rchtmmhlp, R :
S ::._'zhe bti’ucture of thc ttadc or! proﬁ:‘%slon conccrnc_d and the arrang: fi




Cap.608: Hirig Kergr Minimmns Wge Obrdincisice

' "-:_Deﬁmtmn of government

" Piirsaaat o 93 of the ?rztcrprctanon and” Genleral € Iﬁuc;cs ()rdmance i
Uovcrnm:‘nt nmans thc. Gmfcmmcm of thr_ Hrm;, I&on Sp_ecml- Admin
.'Rtgion""" ' : S : SR

Deﬁnmnn of “Hong Kong

Sccnon 3of the Interprcmti()n and C:umr'd L}auq' : Ordmmce "C ap 2) States
Hﬂng I\(mor means thL Hon,q I&on SpeLm Admmzstr e Recnon :

Deﬁmtmn nf “ wages

“Wage:ﬁ i defned bys.2 of the ]: pj‘ox ment Ordznamc (Lap 57) asall. remum &
carnings, alkywmcw ;ncludmw traveilm:; 'zllowmcu rmd 1ttendame a]lom
“utendanrc bonus commission, overtime pay tlps md serxzce charg,cs h
desngnﬂtcd or micuhtcd (:Apablc of bemg G\p]:(.bhtd in téfms of money, payabi
empl(}vu i rcspcca of work done o to be dane under his wntract ot me]

bug docs not mc}ud(, :

or whxuh is payable onhr at the d]screuon of the emp oycr'- :
any. tmvdhmraiowancc wh;ch is of 4 non-recurrent nature; -G

] :'my tmvclhnD allowmce pavablf: to the: empk)vce o defrav actl.ml e‘(p

- incurred by b kum by the nature of: his cmployment

__the valuc of any travcllmg concession; SR e :

s any sum pa\,abie to the cmp}oyec to dcfray ‘;pccis.l e'{pensea mcurred by hlm b
' thie nathre of his cmployment - : : 2
".: any. end of vear pftyment or any propomon thcreof whxc_h is pftyabh ur :16

: -_m\ gratult} p_ "iblc 011 complr_uon ot tcrmmatlon ofa contract of = 11.!10}*mem

o _:any annual Bends, or: any propoitlon ihereof whlch is of a g;av_ntous natur o}
I whxch is pavable 01’11} at the d}s retron of l:he empiove* B S

%,

: (fé_b.(z_{)lf: wag ngg .ﬁr.f."'tz_immﬁ; _iﬁ-'?g;e-O;.‘a.'iﬁ:dﬂ.ée_

"ccornmodatzon \Iea} allowmces and rcai estatc agents
ha\e becn said 3 be mciuded }r1 \nhat u)zxstitutc% a wqge S

"\Elmmum \‘( e Bﬂi LC PapL \dm)mstranonv. i
Reﬂ;aorse . the! V;cwt;/ Suggesuam ‘\{ade hy Dcpumﬂum o 1hc ﬂ:lls Comnmtm Mcamw il
T OQEOber 2009 p B9 E N et e R R

erii calendar. R




Cap.608: Hsng Kong Mininsins Wage Grdinainee ; A Cr;pﬁ{?& Hwe.af Romg Misivinon Wage Ordinanee "

COMMENTARY - SR
: : [4.05)
b Deﬁn'.tmn of ‘Work exper;ence smdem” SRA e i
bf’c Sect;on 2111tcrprctat10n RIS . : L L .- . : S ; ._ . . : :-_ : TR {4(}6} .3
K Deﬁmt:on of“employer ':' o L o B ; '_ _ ; 8 ' S ST : e i‘;-dj}. S
_ 'Seezzosg S e N

Deﬁmtmn of “contract of cmp]oyment
‘Ecc {2 04] ' PR

Deﬁmt:on of “ye_z.ai'_”: .
Sce {2.13}

Sectmn 4 Hours worked

The hours worked by an emp!oyee m a wage pEl‘[Od mchde any lxme durm

L traveiimg in connection with hlS or her empEoyment exchdmg imve] g
" either dtrectmn) between hxs or-her pEace of rcs;deme and his or her'| p:
cof empioyment other than a pIace of’ employment thdt is outsxde Hong

- and is not h1s of her usua( piace of employment. :

| Commvmny

Dcﬁmuan of “employee
B See {2 07}

| "-';_D eﬁﬂmﬂn Of “contract of employment’ o
See 2041 : :

’ -.Deﬁnmon of employer”




o o Kang Mislwnen Wags Ordinancs
inin Woage Ovdimance -

ving
m*mmt for the purpo‘;e of doznq xmri of rce eiving
'}f emplcvmmt or thh thc: aqrr_nmcnt or

Iau‘s 3y, thc mm: t:om 9 O{)a TS I 1 )p m; and fr i
houy wozked for thc purpoue ok u)mputmg hﬁ mmim I e
meu - to perdonal: reasons (e &'t avoid busv teaificy, the shop as
3} the hop at 800 g feath Howcw.r zt he 1S not, xn m.cordance savith; th(. ;
“of: me?ovmcnt o witl ‘the 'njreemmt GF 4t the dzremcm of: the ety
attendance in the shop For the purpmc of dozng wotk o1 receiving trammg 1
_for the purpos(, OF computmg his minimi wage, thie shop from §: Df) AT B
el g noé hig piacn of me?ovmenz as dcf'ncd in (_If{uae 2, arid hour ;

'ciau‘;e 3(])(?1} do not i c]udc e.m:h r;me from 8 00 A1 m 00 Lm.?

ﬁis C Gmmitme in partlculf{r whe

re: the emp]oycc

]n the sec@nd cmmpke emplovth leavmg thll plac‘? of empioymcnt gom
For a short pcnod ai‘;o dncs not Lonstzmte hOUJ.’b Worl\ec. :

It is thc cxxstmg pl”l( rzcc of somie catcnng esmb JShI‘l}Cﬂt‘s £ armngc ‘hur employ

SN o} be otf duysay for i few howrs in the Aftcrncmn durzﬂ‘g, the Interval bctw:‘
. service hoies 6f lunch and dinner,

Aliterally micaning “Icavmg the field™),
dttemhnce at’s ph

It is. cr}mmonl\' kﬂown ag the time of %

Ifan empio}cg duung this’ pem)d 'b_-n
dace of cmpioymcnr For thc purpose of doing
uamm;, in aLL{)rdanu: mth the c{)mract of me]ovmem of wit

“at the direction of the employer, suchi time of “¥ 347 i not houirs Work :
: . husc 3{1){,

).) for lhe purpo‘:e of computmn hls mifimidny wabe =

!n the zhzrd ewampie thaILm 510 thc

'm:hnc mdustr\* pcmonai nme spf:nt bv e Is)
dunng layo

et does not count As hom:s wor_ked IJI’]JL.‘:S othenwse ‘provided:
contract of employm at: '

- In the mrhne snduqtry,

an em ployer may ara:angt, the cockpu and cabm HEW 10 hav
Iavover in'a dé

RO out‘ssde Horzg 1§c>ng aftc.r they: pe:rform work dur I
coirsé! of @ ﬂwht ‘The: emplowr Ay

alsis. pmﬂde free accommoda o and /i
meals fot the crew’ duung the l&yover. ir an cmpioyes irt his penor;al timé (bl.!(:

' _sleepzng tlme} durmu the lay over i ot in attendmce ata place of empEC)ymem for
the purpuse. of: domg work of rtccmng tr'unmg in accordance with the ::Dntract of
-emp]oyment o with the. agreemetic or 4t the direction of the,

ndGt hours workcd ur;der ciause 3{1){3} ior riqc purpose uf computmg lm mm:mu

Sxms}arly- the fburth example prowdcd bv
““the. pet: 'nal_ttm an empioyce spends’ away'-
. Werk_mg outszde of F long. Kong

from thr_ piace of emrsioy
also docs nor amount to work l’l{}\u\

An opemnve Works in; the fﬁLt{)iv.lﬂ Houg Iﬁom{ on ’\fond'lys aad in’ the izctary
sin Donggu' 0’ from fucsdays e Frzchys The: emp?oyer g also prowde I
. accorrmodatlfm and/ot mea[w, for the Dpcmmu whcr-

i Dpérative in hfs pcrstmal tlmc (Slich as, sfeepmg tim

Devis in Don‘gguan 1
=¥ m Dongguan s nnt i

BJ.US Lomm:ttce on Mlmrnum Waoe le? Admm;stmuons Re

sp(}nse m }‘ESLIES Rfuscd at the’
Lommitte; Mcetmg Hn:ld oft 28 ]amzary 2010, LL Paper I\cs (‘B(Z)UZ% 09 IOfOE)
: .B_"’. “Ibid R : s

Euudatbdby thc Adm:mxtmnon in rtspemc o




- It shouId be noted that Althouvh the gscort gmde 11y this? emmpie leeps i
. hotd whcre the employer prmxdu hj.m the ucommodatmn md hf_ i on "t§

m attendamcc at t11c hmel for the pu:pose af dnm work O£, TeCely ;no rr 31 g
18 to bc determmcd by thr; contract OE cmployment or, thc Aqmnmcnt o

purpose of compuung S\«[W undur thL BIH w u.thu— c<>mr‘tctuailv [I’US €
guule
: '1s‘m :

: \thn @ rcaI cstate 1gcnt 5, 16 accordance wuh rhc contrat.t of meluvmunt or erh
the ApTEEmeNnt or as the chmcuon of the cmp}oycr inattendance at propeuv :
ofﬁcr. ot anothcr p}'u,e for the purpose of daing work suchag dws
< ' g 3(1}( ) such’ time i Zmurq wml\ed Fm' fhe purpo‘;e of computmg
: _hls rmmmum wag_e:

: the: Bills. Comm tiee. It was noted that prﬁparat'
: 'wari»; owarciq coac}ud i i propcrtv saIE at wharever PIrlCC (s

La]h o his cut Qmer fror -6 00 PR Ecs 1 GG p ™ 1r Wiﬂt't.vcr plﬂce for hi ;.,urpcase
A 5 thi g2 the pend in
: - custonter "qaie and purchm agrcemtm & hours worled

OF cc)mputmg his. mm.lrmn— wqg,e. Su;ce the'

"Acimmsstrauans Rtsponsc to the: Submz‘;sion fmm g Emp}ovcrs F cdemnon of Hong Korg :.6'_th
o Bﬂ}s (.omrmmae (Feb Gary 201()},1 C Papt.r No, CB(Z}HZO/(D 10(01) p G :




L ﬁ‘:éﬁ.éﬁ.ﬁ‘.‘f_!aﬂg Kong ;‘/Iim}r:@g !f-”age C-Wz‘mﬂ@é- 5

U cmpiovmmt or wi ith the ag,rr.c.mmt orag tl’lt. drucnon of. the’ cmpioyc
"_.fc)r the purpo% of domg \mr}\ or recmvmg trfumng This muqt be de

o brtach'the B mplm ment Ofdxrmnce 00

parttcul:ﬁrhf thosc relatmg to thL rLa% estate 1ncimtry the toral nimbet of hourq'
hy an tmpbvw s b ed st} the A("[Ll‘tl hUurs m)r]\cci IE thc numbcr of cs

the wqges pa\,mbie are Ics‘-r than’ the mm{mum Waé_,ﬁ due’ to an mcreasc in ¢k
of hours work:.d the meioyer mus: p'iy the d;ffcrenm. o the empi(); ce
of: thar wage Pcrlod . S i LRI :

. Meanmg of “hou Worked 20 trave]ltng in connectxon Wﬂh hls or her
'_empfoyment excludmg traveihng {in either du’ectmn} bctween his ot her pia
of residence and his or her place of empioyment othier than a place :

- of employmcnt that is 0utsxde Hong Kong and is not hls or her usuai piac_
: :'ofemplcyment” TRV Rt L P .

: \X/hen an. empk}ycu is: mlvelhng to'a. usml ptace of cmploymcnt 7, such ﬂme 150301
remunerab]e. But: travel time. to_ an overseas Workplace ontside: of - Hong Kon
which is not his or het ugual phce of employmenr will be. remuncratcd % This - poit

s illustrated: i .'the Admmistratlons e'-zample to. thc Bllls Cﬂmmzttee (referrmg

: cl'msc "J(i){b) bemg he equivalcnt 10 sectlon 4(b)) i P

: An E’iCO[‘t gmde meets thc rour group at the gurport md takcs c1re of thc murjsb
and mnous G- ordmations for thcxr tup out; c:f Hong I&on& Hc, d(.compames the,

:..Bx Is (,omrrumc ot lemum Wﬂge Bill; Adrmm%munns Rcﬂponﬁc fo'th Qu‘mdssmn f.rom K
o _Empioytm l"cdcranon of Hong K()no tu the Bl].'.t (,t}mm:tfee LE Papcr N B{2)11_2{)/_ OO0

'_ oF moa ((,FA cg %
: hospzial ducmrc}

T gt the dcﬁnitzon of piacc of: Lrnplo'
= Fotia compﬂrﬁﬂe prousxon frurn the
: }999 e, h}




: Ko Wi Wed Ordimance .

Deﬁmnon of ‘contract ofcmp}uyment” G

Deﬁnitibn' ofﬁ“ umh” B T U S : S
prcmt;on md (Jcnemi Clausea (}rcizmﬁcc
month” mmns "L CfLELnd"u: momh L : : :

Section & . Wages L _ _
C (1Y A deduction from the wages ‘of an employee made’ under 5
32(2)(!)) {c}k; (d) (e) (1), () (h) or (i} of the’ Empleyment Ordmance (€
in respect of any wage perlod must be counted as pdrt of' the wagcs pavab}
respect of that penod : :

21 A paymerzt made oA empfoyee i any wage pcrmd f‘o _
s not hours worked by the employee must not be counted._as pan;t 'of- i
payabfe it respect of that or any other wage period:.

63y An advance OF v_erpayment of; wages made fo an emponee 1 an}
permd must not be counted as pmt of the wagcs payabie in respect of th it p

(4) “A payment of arrears of i wages in, respect of an earizer wage perxod
: to an _employee in any wage: penod must not be: counted 5 part
payable i respn,ct of the wage period in which it 1' paid. .

(5} Despxte subsc (1), 3y and (4) for. the purposes of th:s Ordmanc
commlssmn paid w1th the prior agreement of the empioyee at any time after:
- first g seven days of & wage period but before the'end of the severith day immediat:

Ll after that penod must be cotnted. as; part of the wages pdyabh, i respect

B perlod ;rrespectwe of ‘when the: work 15 done or the comm!smon is othemf}

g payabfe under the co 'tract of emplo)nnent

COMMENTARY

R Deﬁnmon'of‘ agef’ :
'.-Sue[zu} R

. ..-Deﬁmtmn of empluyce

: _.See {2 07} :

- 'Deﬁmtmn Of“hgurs Worked” =
o Sec {4 07} {4 {}9] :

o, of 5uch cic.ducudm iz ’my ofie. wage penod shfdl not C‘(CEC& onc_ L
-p'w'lbie m the employee in, re-;pcct of thdt wqge it




