Introduction

HAT CAN STATE actors expect from courts of international
W criminal justice and what thus motivates them to support some

of these courts with resources, while they ignore or even oppose
other, similar ones? The entanglement of international criminal justice
with interests of particular State actors has sparked great academic atten-
tion recently, especially since the fierce political debates surrounding the
creation of the International Criminal Court (ICC). Much theory has
already been generated, based primarily on the example of the United
States. Most assuredly, this has led to some excellent analys<z of the power
politics behind US opposition to an independent ICC. Rexiarkably how-
ever, the power political interests associated with the pelitical position in
opposition to that of the United States — that is, Eurcpe’s advocacy of an
entirely independent ICC — has remained almesi a blind spot in analyses.
This is where, it is hoped, this book will offer ~ew insights.

One important motive for pursuing thi: line of enquiry, with a view
particularly on Germany, is to allowfo: @ fresh look at the still heated
debates surrounding the ICC. Gerinany played a key role in pulling
Europe towards the ultimately prevailing argument for an independent
ICC in the 1990s, going against. tiie initial reluctance of France and the
United Kingdom, which, like tiie United States, preferred to envision the
ICC as a court under the cortrol of the UN Security Council. This places
Germany in an interesting, exemplary position to anyone setting out to
explore the politics ‘av-the heart of this entire debate. Germany today
stands as an exatsple for the European position in the debate on the ICC,
which can be labelled cosmopolitan because it rests on the idea that inter-
national criminal justice should serve only humankind and not States
(this is in contrast to the United States’ sovereigntist position).! The politi-
cal dispute between proponents and critics of the ICC’s independence on
either side of the Atlantic has often been portrayed as a clash between the
particular interests of a Great Power — the United States — on the one side
and the idealism of a democratic, post-Westphalian project on the other
side. But are we really witnessing a struggle of brute power politics
versus liberal values? Or which role, if any, do considerations of power
political interest play in defining the policies at both ends of this spectrum?

! See, eg Jason G Ralph, Defending the Society of States (Oxford, Oxford University Press,
2007).
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The example of Germany is particularly interesting not only because of
Germany’s exemplary position at one end of this spectrum, but also
because of the particular way in which Germany came to its current posi-
tion. Germany’s politics of international criminal justice display a history
of radical shifts. For many years, West Germany actually harboured what
was perhaps the most rigorous criticism of international criminal law per
se throughout western democracies. This is examined in detail in chapter
two. In the early days of Germany’s post-war democracy, German legal
scholars and policymakers widely denied the legal validity of the
Nuremberg Trials. These attempts to delegitimise Nuremberg were, for
the most part, openly driven by self-interest, as has been analysed by
numerous fine authors. It would take the better part of half a century for
Germany’s legal community to reconsider their position. Only in 1989,
with Germany facing the crimes of the fallen communist regime in East
Germany, would the mainstream of German policymakers and scholars
officially accept the legal rationales established at i furemberg (particu-
larly regarding the principle of nullum crimen sine lege), thereby allowing
German courts to put the crimes of communisii on trial. Only from this
point in time did Germany redefine its staric=. And only after which in the
1990s did Germany become a supporter of the nascent system of interna-
tional criminal justice at the level of the UN in general and of an inde-
pendent ICC in particular.

Such a series of fundamental‘sh'its in policy obviously raises the ques-
tion what drove them?

Liberal theories in the.study of international relations could view
Germany as a prime examiple for the (belated) triumph of liberal rule-of-
law ideals over the jeaicus protection of self-interest. In the perspective of
liberal theories, “The values and practices of domestic political life are apt
to be preferred in‘nternational politics.” In this vein, Samuel Huntington
has sought  aiialyse much of American foreign policy as an attempt to
transpose domestic successes — in particular, the security provided by the
rule of law and contract — to the international level.? For Immanuel Kant,
the classic liberal, such a transposition even presented the path to perpet-
ual peace: Kant emphatically recommended a republican constitution for
the international order.* Consequently, Jiirgen Habermas, one of Kant’s
most eminent followers, analyses the recent political efforts towards the
creation of an international criminal judiciary as welcome steps in exactly
this direction (while Habermas asserts that this project is currently pro-
moted primarily by Europe as the other half of the West, the United States,

2 David H Lumsdaine, Moral Vision in International Politics (Princeton, Princeton University
Press, 1993) 22.

3 Samuel P Huntington, The Soldier and the State (Cambridge, Massachusetts, Belknap
Press, 2002).

* Immanuel Kant, Perpetual Peace (first published in 1795)
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has somewhat lost its commitment).” Adding to this, Gary Bass has argued
that liberal democracies are presently more inclined to help build interna-
tional criminal justice because they value the ideals of this judicial system
more than illiberal States do.°

Perhaps unsurprisingly, this theoretical explanation is supported and
promoted as an explanation for Germany’s recent politics of international
criminal justice by German policymakers themselves. Professor Claus
Kref, who has been a personal protagonist of Germany’s politics of inter-
national criminal justice since the late 1990s, suggests that Germany ‘made
its peace with Nuremberg'” after the end of the Cold War to pursue a new,
values-inspired approach to international criminal law, promoting the
rule of law on the international level. Hans-Peter Kaul, perhaps the most
important political mind behind Germany’s advocacy of an independent
ICC in the late 1990s, reinforces this idealist explanation by pointing to
Germany’s own atrocious history. Kaul argues that German guilt for
unparalleled international crimes in the twentieth century inspired poli-
cymakers in the 1990s with a feeling of ‘historicai duty’ towards the
project of establishing a system of international crimirial justice.®

Neoliberal institutionalism theorists have illustrar=a that the promotion of
liberal ideals might not actually be as pureiy idealistic as it occasionally
presents itself. This is because the interets of transnational economic
actors (not only States) are best served by the integration and, ideally, the
political and legal homogeneity of larger regions. Transnational norms
reduce transaction costs. Thus, transnational actors benefit from them.’
In this perspective, international tribunals, like all institutions that enforce
a set of rules that transcera national borders, can be seen as political
integrators: they serve ta make different political systems more homoge-
nous.! Yet, if this percoective is only seldom adopted with respect to
international criminal justice, it is because the legal and political homoge-
neity promoted hereis, or course, primarily in respect of the most basic
guarantees of humanitarian law. Admittedly, there is the hope that
international criminal tribunals will reduce the frequency and scope of

° Jiirgen Habermas, The Divided West (Cambridge, Polity, 2006) 113-93.

¢ Gary J Bass, Stay the Hand of Vengeance (Princeton, Princeton University Press, 2000).

7 Claus Kre8, ‘Versailles — Niirnberg — Den Haag: Deutschland und das Vélkerstrafrecht’
(2006) 61 JuristenZeitung 986.

8 Kaul interview (6 August 2009, The Hague)

® Robert O Keohane, International Institutions and State Power (Boulder, Westview Press,
1989) 3. See also Christian Reus-Smit, ‘The Politics of International Law’ in Christian Reus-
Smit (ed), The Politics of International Law (Cambridge, Cambridge University Press, 2009)
18-21.

10 Mark A Drumbl, ‘Policy Through Complementarity: The Atrocity Trial as Justice” in
Carsten Stahn and Mohamed El Zeidy (eds), The International Criminal Court and
Complementarity: From Theory to Practice (Cambridge, Cambridge University Press, 2011)
argues that the complementarity regime of the ICC coerces diverse States into subscribing to
Western-style liberal criminal trials even where alternative, non-punitive mechanisms for
dealing with crimes may hold a long tradition.
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atrocities. All State actors can hope to gain from this." However, in terms
of the level on which international criminal tribunals take effect, theories
about integrators such as the World Bank or the World Trade Organisation
can nonetheless not easily be transposed.

Both of the aforementioned theoretical approaches — liberal theories
and neoliberal institutionalism theories — explain State support for
international criminal justice with the underlying support for certain
international norms. This is different with the third line of theories.

Realist theories in the study of international relations work with the
assumption that State actors — who, as a group, find no sovereign above
themselves to enforce any rules and are therefore in a natural state of dan-
gerous anarchy'? — permanently competing with one another. Since altru-
istic idealism in international politics is a ‘luxury that states can ill afford’,
their policy choices with respect to international lawmaking will always
reflect their pursuit of relative gain over other State-actors. If particular
State actors choose to devote their resources to distant international
organisations — such as an international court = or to relinquish part of
their sovereignty to international treaties, theh iti's can only be explained
by their expectation of some gain over others.* To John Mearsheimer, for
instance, “institutions are basically a refie:tion of the distribution of power
in the world” and they “are based on-the self-interested calculations of the
great powers’.”® Specifically in the¢ tieid of international criminal justice,
this means that States will support particular tribunals insofar as they
expect to gain from them, while ttiey then oppose other tribunals that are
not deemed advantageous. uespite the fact that all of these tribunals
enforce the exact same avsiract norms. As Frédéric Mégret nicely summa-
rises, “The conventionial explanation from a realist perspective since
Nuremberg, put simply, is that states create international criminal tribu-
nals to legitimize their goals and because they think or know they can
control then:”*

This realist perspective is often used to explain why the United States
support the UN ad hoc tribunals for the former Yugoslavia and Rwanda
(neither of which target US nationals), while they oppose the ICC (which
could, in theory, target US nationals). By contrast, Germany’s shift towards
the “cosmopolitan position’, as described above, appears particularly puz-

1 Benjamin N Schiff, Building the International Criminal Court (Cambridge, Cambridge
University Press, 2008) 4-9.

12 Hedley Bull, The Anarchical Society (Houndmills, Palgrave, 2007).

13 Bass, Stay the Hand (n 6) 17.

14 See for instance John A Vasquez, The Power of Power Politics (Cambridge, Cambridge
University Press, 1998). For a lively discussion, see Jeffrey W Legro and Andrew Moravcsik,
‘Is Anybody Still a Realist?” (1999) 24 International Security.

> John ] Mearsheimer, ‘The False Promise of International Institutions’ (1994) 19
International Security 7.

16 Frédéric Mégret, “The Politics of International Criminal Justice’ (2002) 13 European
Journal of International Law 1267.
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zling from this realist perspective. While Germany assuredly made an
effort in the 1990s to gain additional international influence through a
permanent seat on the UN Security Council, Germany also argued against
that political body maintaining any control over international criminal
justice. When it came to debating the creation of the ICC, Germany was a
strong voice within a group of States which advocated freeing the court of
any such political control. That would minimise the influence of all States,
including Germany itself. How could this improve Germany’s position in
relation to its competitors? Does realist theory — at least in this particular
case — thus stand entirely corrected? Did the pursuit of political interests,
which had previously been so closely connected to the entire subject
within Germany, simply end in the 1990s, perhaps due to a new, more
idealist generation taking the political stage in Germany, as several
German protagonists of this development in the 1990s suggest? Or had
the shape of their rational interests merely changed and witn 1t the prefer-
able strategy for the pursuit of these interests? These questions are the
focus of this book.

The book begins by first gaining clarity with respect.to the central term
of political interest (chapter one) and then procee-s in the next four chap-
ters (chapter two through chapter five) to chireriologically examine (from
1949 to present day) the role that such.interests played in shaping
Germany’s politics of international crimiizial justice.

Chronological accounts of the poktics of international criminal justice
often begin in Versailles or Leipzig; ie‘at the end of the First World War. By
contrast, I have chosen to begin imy analysis in 1949 with the founding of
the same democratic West Gertiian State that still exists today. This is due
to the particular focus ¢f niy enquiry. My aim is to analyse the various
shifts in Germany’s politics of international criminal justice over time. For
this, it is helpful tc.ictet to one and the same continuous political frame-
work. To observe the fact that political debates can take a sharp turn when
the participants in these debates are exchanged is not as remarkable — or
as intriguing — as to observe such changes of paradigm within one and the
same political context. For this reason, my analysis also does not focus on
the debate in East Germany, which was politically split from the rest of the
country from 1949 to 1989. Instead, it begins with the early days of the
West German democracy and it follows policymakers and the legal com-
munity from there into the Germany of today. Along the way, I obviously
pay more attention to certain episodes than to others, namely: Germany’s
reactions to Nuremberg as an important starting point in shaping
Germany’s particular perspective on the subject; the debate within
Germany over the East German trials and with it the first change of (legal)
paradigm in the early 1990s; and the subsequent support and active pro-
motion of the International Criminal Tribunal for the former Yugoslavia
(ICTY) and ICC by Germany. By contrast, Germany’s involvement in
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other tribunals — such as the UN tribunal for Rwanda, the Cambodian
Extraordinary Chambers in the Courts of Cambodia (ECCC), or the
Special Tribunal for Lebanon where a German national even briefly served
as Chief Prosecutor — did not mark important milestones in Germany’s
overall politics of international criminal justice; therefore, they are not
central to my particular inquiry.

SOURCES

In addition to literature available in the public domain, I was able to
obtain copies of files from the archive of the German Ministry of Foreign
Affairs, documenting the Ministry’s communications throughout the
1990s regarding the ICC. These documents are avaiiavle through the
German Freedom of Information Act (Informationsfreineiisgesetz). Although
they offer a fascinating first-hand source, it should Fe noted for accuracy
that there is no way of verifying how comprekensive the copies are that
one receives. The Ministry of Foreign Affairsreselects documents before
sharing them.

More importantly, I am grateful to-a number of key participants and
intimate observers of Germany’s pclitics of international criminal justice,
who kindly agreed to be interviewed in connection with this project.
These discussions were insighttul, thought-provoking and highly enjoy-
able. Any errors, of course, retiain my own.

e Kai Ambos was a meiiber of Germany’s delegation to Rome and is
presently Professor ¢f International Criminal Law at the University of
Gottingen (interviewed on 15 September 2009 in The Hague).

e Hans-Jorg Bchiens was a member of Germany’s delegation to PrepCom
and Romn:¢ and is presently Deputy Head of the International Law
Department at the German Ministry of Justice (interviewed on 15 April
2010 by telephone).

* Serge Brammertz was formerly Deputy Prosecutor of the ICC and
presently the ICTY Prosecutor (interviewed on 14 October 2009 in The
Hague).

e Josef Brink is presently Head of the Division for International Relations
and Rule of Law Dialogue at the German Ministry of Justice (inter-
viewed on 6 July 2009 in Berlin).

e Eberhard Desch is the Head of the Division of International Law at the
Germany Ministry of Justice and was a member of Germany’s delega-
tion to Kampala (interviewed on 22 September 2010 by telephone).

e Hans-Peter Kaul was formerly Head of the International Law
Department at the German Ministry of Foreign Affairs, as well as the
Head of the German delegation at Rome and is presently judge and
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Second Vice President at the ICC (interviewed on 6 August 2009 in The
Hague).

Claus KrefS was a member of Germany’s delegations to Rome and
Kampala and is presently Professor of International Criminal Law
at the University of Cologne (interviewed on 6 September 2010 by
telephone).

Christian Tomuschat was formerly a member of the UN’s International
Law Commission and an adviser to the German Ministry of Foreign
Affairs and is presently Professor emeritus of International Law at the
Humboldt University in Berlin (interviewed on 27 October 2009 by
telephone).

Peter Wilkitzki was formerly Head of the Criminal Law Department at
the German Ministry of Justice and a member of Germany’s delegations
to PrepCom and Rome (interviewed on 24 April 2010 by teiephone).
Andreas Zimmermann was a member of Germany’s-leiegations to
PrepCom and Rome and is presently Professor of 'nieinational Law
at the University of Potsdam (interviewed on.i8:August 2010 by
telephone).



