
Employment
Arbitration
Law and Practice

2010-2011 Edition

Issued in January 2011

By
Paul E. Starkman,

Gail Golman Holtzman

and

Donald J. Spero

For Customer Assistance Call 1-800-328-4880

Mat #41064016

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



© 2011 Thomson Reuters

For authorization to photocopy, please contact the Copyright Clearance
Center at 222 Rosewood Drive, Danvers, MA 01923, USA (978) 750-8400; fax
(978) 646-8600 or West’s Copyright Services at 610 Opperman Drive,
Eagan, MN 55123, fax (651) 687-7551. Please outline the speci�c material
involved, the number of copies you wish to distribute and the purpose or
format of the use.

This publication was created to provide you with accurate and authoritative in-
formation concerning the subject matter covered; however, this publication was
not necessarily prepared by persons licensed to practice law in a particular
jurisdiction. The publisher is not engaged in rendering legal or other profes-
sional advice and this publication is not a substitute for the advice of an
attorney. If you require legal or other expert advice, you should seek the ser-
vices of a competent attorney or other professional.

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



PUBLISHER
Jean Maess, J.D.

TEAM COORDINATOR
Yvonne Lewis McDonald, J.D.

PUBLICATION EDITOR
Subrata Paul, J.D.

EDITOR
Karin M. Scherberger

iii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Dedications
“This book is dedicated to Sharon O'Keefe Starkman (the love

of my life, with whom it is always 11:11), my children Nick, Mike,
and Gwen (for putting up with me while I wrote this), my parents
Stanley and Regina Starkman (for their love and support), my
brother and sister, Dean Starkman and Ellen Hanft (for always
being there for me) and the O'Keefes (for their vortex of love).”

- Paul E. Starkman

“I dedicate this book to my family: my beautiful children,
Whitney and Josh; my loving husband, Steve; my sister, Franci,
and her family; the ‘Golman Gang’; my late parents, Diane and
Al Golman; and all my other loving relatives. I love you and
thank you for continuing to inspire me and to bring joy and hap-
piness to my life.”

- Gail G. Holtzman

“My contribution to this book is dedicated to my wife, Patricia
Spero, who has been my best friend and unfailing source of
encouragement not only in the course of my work on the book but
through more than 43 years of marriage. She has been a part of
and indispensable to any thing that I have accomplished in those
years.”

- Donald J. Spero

v

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



About the Authors
PAUL E. STARKMAN is the chair of the Labor and Employ-

ment Law Practice Group of Arnstein & Lehr LLP in the �rm’s
Chicago o�ce. He represents employers and executives in all
aspects of labor and employment law, litigation, and arbitration
matters. He is a chair of the contingent worker, subcommittee of
the ABA Employment Rights and Responsibilities Committee. He
is also a fellow with the College of Labor and Employment
Lawyers. Mr. Starkman frequently writes and lectures on vari-
ous employment law and employment arbitration issues. He has
spoken at conventions, seminars, and meetings sponsored by the
ABA, the Bureau of National A�airs, the Practicing Law
Institute, ALI-ABA, Lorman Education Services, and numerous
other organizations throughout the country.

Mr. Starkman received his J.D. from DePaul University Col-
lege of Law and is a graduate of the University of Wisconsin. Af-
ter law school, he served as a law clerk for Justice John O'Connor
of the Illinois Appellate Court. He is admitted to practice in the
state of Illinois and is a member of the trial bar of the United
States District Court for the Northern District of Illinois and the
Seventh Circuit Court of Appeals and has been admitted pro hac
vice in numerous other courts.

GAIL GOLMAN HOLTZMAN has been practicing labor and
employment law for more than 23 years. Before attending law
school, she taught high school English and enjoyed working in
the �elds of journalism and public relations. After clerking as a
student intern at the National Labor Relations Board during law
school in Washington, D.C., Ms. Holtzman began her career
representing management in all aspects of labor and employment
law. Ms. Holtzman has enjoyed participating in alternative
dispute resolution proceedings and has been a certi�ed circuit
civil mediator in Florida for several years. She is an active
member of the Labor and Employment Section of the American
Bar Association and is a member of the College of Labor and
Employment Lawyers.

DONALD J. SPERO is a member of the bars of the states of
Illinois and Florida. He is a fellow of the College of Labor and
Employment Lawyers as well as a circuit civil mediator certi�ed
by the Florida Supreme Court. He has written articles published
in the Florida Bar Journal and the University of Memphis Law
Review. Mr. Spero is on the labor arbitration panel of the Federal

vii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Mediation and Conciliation Service and the labor and employ-
ment panels of the American Arbitration Association.

Employment Arbitration

viii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Acknowledgments
This book would not have happened without the e�ort and as-

sistance of many people. First, I would like to thank the law �rm
of Arnstein & Lehr LLP for being a great place to work and for
providing me with the resources necessary to complete this book.
In particular, I wish to express my appreciation for hard work
and long hours put in by Sherry Rossman, Karen Mims-Harris,
Peggy Glaser, Caroline Coronado, Nanette Reyes and the others
who typed the many drafts. Georgia Logothetis, Raechelle
Delarmente, Jonathan Knisley and Nathan Lundby also helped
greatly with the research and cite-checking.

I would also like to acknowledge my editors at West/Thomson
Publishing, Subrata Paul and Greg Bell, for making this project
happen.

Finally, I would like to sincerely thank my co-authors, Gail H.
Holtzman and Donald J. Spero, for agreeing to take on this
herculean task and doing such a great job with it.

Paul E. Starkman

I would not be the professional that I am without the educa-
tion I received at the University of Michigan Law School, which
fosters in its students the �nest standards of scholarship and
professional conduct and which a�orded me the �nancial assis-
tance I needed to obtain my education. I am indebted to Paul
Starkman for bringing me into this worthy project and for bear-
ing such an enormous portion of the e�ort of the authorship of
the book. I am grateful to Subrata Paul whose editorial assis-
tance was essential to the completion of my task.

Donald J. Spero

ix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



xi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



RELATED PRODUCTS FROM WEST

LITIGATION

Avoiding and Defending Wrongful Discharge Claims (ADWDC)
Stephen P. Pepe and Sott H. Dunham

Defense of Equal Employment Claims, 2nd (DEFEECL)
John F. Buckley and Michael R. Lindsay

Disability Discrimination in Employment (DISDE)
John J. Coleman, III

Disability Discrimination in the Workplace (DISDW)
Gary E. Phelan and Janet Bond Arterton

Employment Discrimination Coordinator (EDC)

Employment Discrimination Coordinator–Primary Source Material

Employment Discrimination Law 3d
Abigail Cooley Modjeska

Employment Discrimination Law and Litigation (EMPLL)
Merrick T. Rossein

Employment Discrimination PowerLink CD-ROM

ERISA Practice and Litigation (ERISA-PL)
Lee T. Polk

Expert Witnesses: Employment Cases (EXPWIT-EMP)
Sharon P. Stiller and James E. Metzler

Litigating Age Dicrimination Cases (LITADCS)
Andrew J. Ruzicho and Louis A. Jacobs

Litigating Wrongful Discharge Claims (LITWDCS)
Paul H. Tobias

Manual on Employment Discrimination and Civil Rights Actions (MEDCRA)
the Honorable Charles R. Richey

Pattern Discovery: Employment Discrimination (PDED)
Douglas Danner and Larry L. Varn

Pattern Discovery: Employment and Labor Law
Douglas Danner and Larry L. Varn

Sex-Based Employment Discrimination (SBEDIS)
Susan M. Omilian and Jean P. Kamp

The Statistics of Discrimination (STATDIS)
Ramona I. Paetzold and Steve L. Willborn

The USERRA Manual: Uniformed Services Employment & Reemployment
Rights (USERRA)

Kathryn Piscitelli and Edward Still

xiii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



COMPLIANCE

Disability Law Compliance Manual 2d (DLCM)
Gary S. Marx

Disability Law Compliance Report (DLCR)
Gary S. Marx

Drug Testing Law, Technology and Practice (DRUGTEST)
David G. Evans

Employment Law (EMPLOYLAW)
Mark A. Rothstein

Employment Law Checklists and Forms (EMPL-CF)
Andrew J. Ruzicho and Louis A. Jacobs

Employment Practices Manual (EMPPM)
Andrew J. Ruzicho and Louis A. Jacobs

Employment Practices Update (EMPPU)
Andrew J. Ruzicho and Louis A. Jacobs

Federal and State Guide to Employee Medical Leave Bene�ts
and Disabilities Laws (FSGEML)

David G. Evans

Occupational Safety and Health Law (OSHL)
Mark A. Rothstein

Occupational Safety and Health Law: Compliance & Practice (OSCP)
J. Larry Stine, Mark A. Waschak, and Elizabeth K. Dorminey

Wage and Hour Law: Compliance and Practice (WHLCP)
Les A. Schneider and J. Larry Stine

GENERAL LABOR AND EMPLOYMENT

Age Discrimination 2d
Howard G. Eglit

Americans With Disabilities Act Annotated
Arlene Mayerson

Employee Privacy Law (EMPPL)
L. Camille Hébert

Employment Alert (EMPALERT)

Employment Arbitration: Law and Practice (EMPARB)
Paul Starkman, Gail Holtzman, and Donald Spero

Employment Coordinator (EMPC)

Employment PowerLink CD-ROM

Guide to Employment Law and Regulation 2d (GELR)

Investigating Employee Conduct (IEMPC)
William E. Harts�eld

Labor and Employment Law: Compliance Litigation 3d (LELCL)
Frederick T. Golder and David R. Golder

Employment Arbitration

xiv

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



LABOR PRACTICES

Employee and Union Member Guide to Labor Law (EUMGLL)
the National Labor and Employment Committee of the National Lawyers Guild

Federal Labor Law: NLRB Practice (FEDNLRB)
Lee Modjeska and Abigail Cooley Modjeska

Labor-Management Relations: Strikes, Lockouts and Boycotts (LABMANREL)
Douglas E. Ray, Emery W. Bartle, Christopher David Ruiz Cameron,

William R. Corbett

BENEFITS PRACTICE

Employee Fringe and Welfare Bene�t Plans (EMPFRINGE)
Michael J. Canan and William D. Mitchell

ERISA Practice and Procedure (ERISA-PP)
Ronald J. Cooke

Nonquali�ed Deferred Compensation Plans (NQDCOMPPL)
Bruce S. McNeil

Quali�ed Retirement Plans (QRP)
Michael J. Canan

Welfare Bene�ts Guide: Health Plans and Other Employer
Sponsored Bene�ts (WELFAREBG)

Paul J. Routh

HUMAN RESOURCES

Employee Relations in Action

Employment Law Deskbook (EMPDESK)
Merrick T. Rossein

Essential Facts: Employment (EFE)
Robert J. Nobile

Guide to Employee Handbooks (GTEH)
Robert J. Nobile

Guide to HR Policies and Procedures Manual (GTHRPP)
Robert J. Nobile

HR Advisor Journal (HR-ADV)
Alan Weitzman, Editor in Chief

HR Series Policies and Practices (HRS-PP)

Human Resources Guide (HRGD)
Robert J. Nobile

Legal Guide to Human Resources (LGHR)
Steven C. Kahn and Barbara Berish Brown

Termination of Employment (TERMEMPL)
Castagnera, Cihon, and Morris

Termination of Employment Bulletin (TERMEMPB)
Castagnera, Cihon, and Morris

Related Products from West

xv

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



HR COMPENSATION AND BENEFITS

Bene�ts Guide (BNGD)
Michael B. Snyder

Compensation Guide
edited William A. Caldwell

Employee Bene�ts Handbook
Je�rey D. Mamorsky

Health Plans and Other Employer Sponsored Bene�ts
Paul J. Routh

HR Series Compensation and Bene�ts (HRS-CB)
Journal of Compensation and Bene�ts

Je�rey D. Mamorsky

Workers’ Compensation Guide (WCGD)

EEO

HR Series Fair Employment Practices (HRS-FEP)

INTERNATIONAL

Intl’ Human Resources Guide (IHRGD)
Roger Herod

Intl’ Human Resources Journal (INTLHRJ)

If you would like to inquire about these West publications or place an
order, please call 1–800–344–5009.

West
610 Opperman Drive
Eagan, MN 55123

Visit West on the Internet:
http://west.thomson.com

Employment Arbitration

xvi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Summary of Contents

Chapter 1. Introduction to Employment Arbitration
Chapter 2. Deciding Whether to Adopt an Employment

Arbitration Program
Chapter 3. Drafting Enforceable Employment Arbitration

Agreements
Chapter 4. Implementing an Employment Arbitration Program
Chapter 5. Litigation about Employment Arbitration
Chapter 6. How to Arbitrate Employment Disputes
Chapter 7. Post-Arbitration Litigation

APPENDICES
APPENDIX A. Arbitration Agreement Short Form
APPENDIX B. Sample Arbitration Language
APPENDIX C. Pre-dispute Agreement for Binding Arbitration
APPENDIX D. Pre-dispute Agreement for Non-Binding

Arbitration Procedure
APPENDIX E. Agreement to Submit Dispute to Arbitration
APPENDIX F. Sample Arbitration Provisions
APPENDIX G. CPR Model Dispute Resolution Clauses
APPENDIX H. CPR Employment Dispute Arbitration

Procedures
APPENDIX I. AAA Employment Arbitration Rules and

Mediation Procedures
APPENDIX J. AAA Commercial Arbitration Rules and

Mediation Procedures (Including Procedures
for Large, Complex Commercial Disputes)

APPENDIX K. AAA Employment Due Process Protocol
APPENDIX L. JAMS Employment Arbitration Rules &

Procedures
APPENDIX M. JAMS Policy on Minimum Standards of

Procedural Fairness
APPENDIX N. National Arbitration Forum Code of Procedure

Table of Laws and Rules

xvii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Table of Cases

Index

Employment Arbitration

xviii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Table of Contents
CHAPTER 1. INTRODUCTION TO
EMPLOYMENT ARBITRATION

A. OVERVIEW OF EMPLOYMENT ARBITRATION
§ 1:1 Overview of “Employment Arbitration: Law and Practice”
§ 1:2 What is employment arbitration?
§ 1:3 Controversy concerning employment arbitration
§ 1:4 How employment arbitration di�ers from labor arbitration
§ 1:5 How employment arbitration di�ers from commercial

arbitration

B. ARBITRATION AND ADR PROGRAMS

§ 1:6 How employment arbitration �ts into broader ADR programs
§ 1:7 How ADR programs are structured
§ 1:8 How arbitration provisions �t into broader ADR programs—

Unintended consequences
§ 1:9 — —ADR programs and labor laws
§ 1:10 — —Exhaustion of administrative remedies
§ 1:11 — —Implied duties
§ 1:12 — —Retaliation claims

CHAPTER 2. DECIDING WHETHER TO
ADOPT AN EMPLOYMENT ARBITRATION
PROGRAM

I. COMPARISON BETWEEN ARBITRATION AND
LITIGATION

§ 2:1 Comparing arbitration to litigation
§ 2:2 —The rising tide of employment litigation and employment

arbitration
§ 2:3 —“Win rates”
§ 2:4 — —The “repeat player e�ect”
§ 2:5 —Size of “wins”
§ 2:6 —Speed of process
§ 2:7 Comparing of arbitration to litigation—Cost savings
§ 2:8 Comparing arbitration to litigation—Dispute resolution

e�ciency

xix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



II. ADOPTION OF ARBITRATION PROGRAM
A. EMPLOYMENT ARBITRATION PROGRAM

§ 2:9 Adopting an employment arbitration program
§ 2:10 Making the business case for employment arbitration
§ 2:11 Persuading employees to “buy into” an employment arbitration

program
§ 2:12 Concerns about arbitration
§ 2:13 —Is arbitration too much like litigation?
§ 2:14 —Arbitration procedures
§ 2:15 —Procedures—Arbitration pleadings and initiating arbitration
§ 2:16 — —Initiation of arbitrations by employers
§ 2:17 — —Discovery
§ 2:18 Concerns about arbitration procedures—Prearbitration motion

practice
§ 2:19 Concerns about arbitration—Con�dentiality
§ 2:20 —Finality
§ 2:21 —Union avoidance
§ 2:22 —Enforceability of arbitration clauses
§ 2:23 —Arbitrator discretion
§ 2:24 —Will arbitration mesh with the company's culture?
§ 2:25 —What will it cost?
§ 2:26 —What is the scope of available relief?
§ 2:27 —Will the arbitrator “split the baby?”
§ 2:28 —Will arbitration encourage frivolous or weak claims?
§ 2:29 —The role of the governmental agencies
§ 2:30 —The role of the Equal Employment Opportunity Commission
§ 2:31 —The role of—The NLRB
§ 2:32 —Will employment arbitration meet the expectations of

relevant stakeholders?
§ 2:33 —Does employment arbitration favor employers or

individuals?
§ 2:34 —Does adopting an employment arbitration program make

sense?
§ 2:35 —The neutrality of arbitration organizations
§ 2:36 —Employer overreaching and improper tactics

CHAPTER 3. DRAFTING ENFORCEABLE
EMPLOYMENT ARBITRATION
AGREEMENTS

A. FACTORS TO CONSIDER WHEN DRAFTING
EMPLOYMENT ARBITRATION PROVISIONS

§ 3:1 Factors to consider—What are the minimum requirements to
form an enforceable agreement to arbitrate

Employment Arbitration

xx

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 3:2 —Simplicity v. completeness
§ 3:3 —Conspicuousness
§ 3:4 —Multiple jurisdictions
§ 3:5 —Voluntary v. mandatory arbitration programs
§ 3:6 —Binding arbitration
§ 3:7 —The scope of the program
§ 3:8 —Time lmitations
§ 3:9 —Venue and forum selection clauses
§ 3:10 —Who will be bound?
§ 3:11 —What to do about union employees
§ 3:12 —What to do about independent contractors, leased or

temporary employees, and others who are not “traditional”
employees?

§ 3:13 —What to do with employees who object to arbitration?
§ 3:14 —What claims will be arbitrated?
§ 3:15 —Mutuality of obligation
§ 3:16 —What about pending claims?
§ 3:17 —Severability
§ 3:18 —Choice of law clauses
§ 3:19 —What arbitration law will apply?
§ 3:20 —What substantive law will apply?
§ 3:21 —Jury trial waivers
§ 3:22 —Whether arbitration provisions will create new substantive

rights
§ 3:23 —Who decides arbitrability?
§ 3:24 —Con�dentiality
§ 3:25 —Who pays arbitration costs?
§ 3:26 — —Attorney's fees provisions
§ 3:27 —Merger and integration clauses
§ 3:28 —Selecting an arbitration sponsoring organization
§ 3:29 —Arbitration procedures
§ 3:30 Factors to consider programs—Incorporating arbitration

organization's procedural rules?
§ 3:31 Factors to consider—How are arbitrators selected?
§ 3:32 —Number of arbitrators
§ 3:33 —The scope of arbitrator authority
§ 3:34 —Arbitrator decision-making process. Summary award or

written decision?
§ 3:35 —Discovery in arbitration proceedings
§ 3:36 —Arbitration procedures—Class actions/collective actions/

consolidated claims
§ 3:37 Factors to consider when drafting employment arbitration

programs—Available relief?
§ 3:38 —Emergency or interim relief in arbitration

Table of Contents

xxi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 3:39 Factors to consider—Attempts to change evidentiary
standards

§ 3:40 —Judicial review of arbitration awards

B. DRAFTING ARBITRATION PROVISIONS
§ 3:41 Checklist for drafting employment arbitration provisions

CHAPTER 4. IMPLEMENTING AN
EMPLOYMENT ARBITRATION PROGRAM

A. DOCUMENTATION WHEN IMPLEMENTING
ARBITRATION PROGRAM

§ 4:1 What documents to use when implementing an employment
arbitration program

§ 4:2 What documents to use when implementing an employment
arbitration program?—Employment agreements

§ 4:3 —Employment application forms
§ 4:4 —E-documents
§ 4:5 —Employment handbooks
§ 4:6 — —Contractual disclaimers
§ 4:7 —Employment handbooks, acknowledgment forms
§ 4:8 —Collective bargaining agreements
§ 4:9 —Securities industry forms
§ 4:10 —Bene�t plan documents
§ 4:11 What documents should be used when implementing an

employment arbitration program?—Other employment-
related documents

§ 4:12 —Incorporating arbitration clauses by reference

B. SPECIFIC BEST PRACTICES WHEN
IMPLEMENTING EMPLOYMENT ARBITRATION
PROGRAM

§ 4:13 Best practices when implementing an employment arbitration
program—Speci�c best practices

§ 4:14 — —Opt-out periods
§ 4:15 — —Training
§ 4:16 — —Other best practices

C. SOURCES OF BEST PRACTICES WHEN
IMPLEMENTING AN EMPLOYMENT
ARBITRATION PROGRAM

§ 4:17 Best practices when implementing an employment arbitration
program—Sources of best practices

Employment Arbitration

xxii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 4:18 — —Employment arbitration due process protocol
§ 4:19 Best practices where implementing an employment arbitration

program in JAMS minimum standards of procedural fairness
§ 4:20 Best practices when implementing an employment arbitration

program—Sources of best practices—Statutes
§ 4:21 — —Court decisions
§ 4:22 — —Sources of best practices—OWBPA

D. EFFECTIVENESS OF ADR AND ARBITRATION
PROGRAMS

§ 4:23 Measuring the e�ectiveness of ADR and arbitration programs
§ 4:24 Measuring the e�ectiveness of ADR and arbitration programs
§ 4:25 —Industry practices
§ 4:26 —Measuring the level of employee complaints
§ 4:27 —Measuring ADR activities
§ 4:28 —Auditing ADR e�orts
§ 4:29 — —OFCCP proposed self-evaluation guidelines
§ 4:30 —Employee surveys and focus groups

CHAPTER 5. LITIGATION ABOUT
EMPLOYMENT ARBITRATION
§ 5:1 Litigation about employment arbitration—Procedure

A. PROCEDURE FOR LITIGATION ABOUT
EMPLOYMENT ARBITRATION

§ 5:2 Litigation about employment arbitration—Procedure—What
law decides arbitrability?—The preemptive e�ect of the
Federal Arbitration Act

§ 5:3 — — — —The FAA's exclusion of certain “contracts of
employment.”

§ 5:4 — — —Preemptive e�ect of the Federal Arbitration Act—
“Interstate commerce” question

§ 5:5 — — —The e�ect of state arbitration laws
§ 5:6 Litigating about employment arbitration—Procedure—

Jurisdictional issues
§ 5:7 Litigation about employment arbitration—Procedure—

Personal jurisdiction and venue issues?
§ 5:8 — —Case or controversy
§ 5:9 — —Initiating litigation about employment arbitration—

Litigation about employment arbitration procedure—For
initiating litigation about employment arbitration—Motions
to stay court proceedings and motions to compel arbitration

§ 5:10 Litigation about employment arbitration procedure—Initiating
litigation about employment arbitration provisions—
Actions—Declaratory judgment actions

Table of Contents

xxiii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 5:11 —Initiating litigation about employment arbitration
procedures—Other procedures

§ 5:12 Litigation about employment arbitration—Procedure—
Discovery

§ 5:13 — —Hearings and “mini-trials”
§ 5:14 — —What happens when arbitration provisions are invalid?—

Litigation about employment arbitration procedure—What
happens when arbitration provisions are invalid?—Severing
invalid provisions

§ 5:15 Severing invalid provisions—The e�ect of savings and
severability clauses

§ 5:16 —Employers' “after-the-fact” o�ers to waive invalid arbitration
provisions

§ 5:17 Litigation about employment arbitration procedure—What
happens when arbitration provisions are invalid?—Injunctive
relief

§ 5:18 — —Reformation
§ 5:19 — —Declaratory judgments
§ 5:20 Litigation about employment arbitration—Procedure—Appeals

from orders compelling or denying arbitration

B. ATTACKS ON “MAKING” OF EMPLOYMENT
ARBITRATION AGREEMENTS

§ 5:21 Attacks on the “making” of arbitration agreements
§ 5:22 —Enforcing mandatory employment arbitration provisions
§ 5:23 —The “separability” doctrine
§ 5:24 —Requirements of a “well-founded” claim to put the “making”

of the arbitration agreement “in issue.”
§ 5:25 —How state law contractual principles a�ect employment

arbitration
§ 5:26 —How state law contractual principles attack employment

arbitration provisions—Contract formation
§ 5:27 — — —Presumption of arbitrability does not apply to whether

arbitration agreement exists
§ 5:28 — —Contract formation the FAA's requirement of a written

agreement
§ 5:29 —How state law contractual principles to a�ect employment

arbitration—Intertwining agreements
§ 5:30 —How state law contractual principles a�ect employment

arbitration—Lapsed, expired or superseded contracts
§ 5:31 — —Subsequent modi�cations of arbitration agreements
§ 5:32 — —Frustration of purpose claims
§ 5:33 —How state law contractual principles a�ect employment

arbitration provisions—Mutual cancellation claims
§ 5:34 —Fraud claims—Attacks on the “making” of arbitration

agreements—Fraud claims—Fraud in the inducement

Employment Arbitration

xxiv

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 5:35 — —Fraud in the factum
§ 5:36 — —Lack of disclosure and fraudulent concealment claims
§ 5:37 —Contract defenses to employment arbitration—Attacks on

the “making” of arbitration agreements—Contract defenses to
employment arbitration—Procedural and substantive
unconscionability

§ 5:38 — —Economic duress/unequal bargaining power
§ 5:39 — —Adhesion contracts
§ 5:40 —Contractual defenses to employment arbitration—

Consideration
§ 5:41 —Contract defenses to employment arbitration—

Consideration—Initial o�ers of employment
§ 5:42 — — —Employer promises to consider employment

applications
§ 5:43 — — —Continued employment
§ 5:44 — — —Other forms of consideration
§ 5:45 — —Lack of mutuality
§ 5:46 — —Arbitration “carve-outs”
§ 5:47 —Contract defenses to attack employment arbitration—

Contractual disclaimers and the ability to amend arbitration
provisions

§ 5:48 —Contract defenses to employment arbitration—Acceptance
§ 5:49 — — —Express consent
§ 5:50 — — —Failing to opt-out
§ 5:51 — — —Implied consent

C. LITIGATION AND THE SCOPE OF THE
ARBITRATION CLAUSE

§ 5:52 Litigating about the scope of the arbitration clause
§ 5:53 —“Broad” v. “narrow” arbitration clauses
§ 5:54 —What claims fall outside the scope of “broad employment

arbitration provisions?”
§ 5:55 —What happens when third parties become involved in a

dispute that is subject to an arbitration agreement?
§ 5:56 —What happens when a dispute between an employee and an

employer involves arbitrable and nonarbitrable claims?

D. THE ARBITRABILITY OF EMPLOYMENT
CLAIMS

§ 5:57 The arbitrability of employment claims—Constitutional claims
§ 5:58 —The general enforceability of mandatory employment

arbitration provisions—Attempts to require a “knowing” or
“voluntary” waiver of statutory rights

§ 5:59 —Statutory claims

Table of Contents

xxv

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 5:60 — —Federal law—The arbitrability of employment claims—
Statutory claims—The Age Discrimination in Employment
Act, as amended by the Older Workers Bene�t Protection Act

§ 5:61 — —The Americans With Disabilities Act
§ 5:62 — —Section 1981 and Section 1983 claims
§ 5:63 — —The Civil Rights Act of 1991
§ 5:64 — —The Employee Polygraph Protection Act
§ 5:65 — —Employee Retirement Income Security Act
§ 5:66 — —Equal Pay Act
§ 5:67 — —Fair Labor Standards Act
§ 5:68 — —The False Claims Act
§ 5:69 — —The Family and Medical Leave Act
§ 5:70 — —Retaliation claims
§ 5:71 — —RICO
§ 5:72 — —Sarbanes-Oxley Act
§ 5:73 — —Title VII
§ 5:74 —Federal claims—USERRA
§ 5:75 —Statutory claims—State statutes—The arbitrability of

employment claims—Statutory claims—State statutes—State
Employment Acts

§ 5:76 —The arbitrability of nonemployment statutes—Unfair
competition laws

§ 5:77 —Statutory claims—State statutes—Unfair Trade Practices
Acts

§ 5:78 —Tort claims
§ 5:79 —The tort claims—Fraud
§ 5:80 —Tort claims—Unjust enrichment
§ 5:81 —The arbitrability of tort claims—Intentional torts
§ 5:82 —Tort claims—Intentional in�iction of emotional distress

claims
§ 5:83 — —Defamation, slander and libel claims
§ 5:84 — —Common law retaliatory discharge claims
§ 5:85 — —Breach of �duciary duty claims
§ 5:86 — —Other tort claims
§ 5:87 —Breach of contract claims

E. LITIGATION ABOUT ARBITRATION
§ 5:88 Litigation about arbitration—Generally
§ 5:89 —Who decides arbitrability?
§ 5:90 —Who will be bound?
§ 5:91 —The costs of arbitration
§ 5:92 —The e�ect of choice of law provisions
§ 5:93 —Forum selection clauses
§ 5:94 —Shortened limitations periods

Employment Arbitration

xxvi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 5:95 —Limited discovery
§ 5:96 —Restrictions on remedies
§ 5:97 — —General limitations
§ 5:98 —Limits on punitive damages
§ 5:99 —Limits on recovery of attorney's fees
§ 5:100 —Limiting recovery to contractual or out-of-pocket damages
§ 5:101 —Arbitration con�dentiality
§ 5:102 —Limits on the scope of the arbitrator's authority
§ 5:103 —Claims of biased arbitration processes
§ 5:104 —Arbitrator selection process
§ 5:105 —Biased arbitrators
§ 5:106 —Class actions, consolidated actions and collective actions

CHAPTER 6. HOW TO ARBITRATE
EMPLOYMENT DISPUTES

A. RULES OF ARBITRATION-SPONSORING
ORGANIZATIONS

§ 6:1 The di�ering rules of arbitration-sponsoring organizations

B. THE ARBITRATION PROCEEDING
§ 6:2 Initiating arbitration and pleading requirements in arbitration
§ 6:3 Motion practice in arbitration

C. DISCOVERY IN ARBITRATION PROCEEDINGS
§ 6:4 General discovery considerations
§ 6:5 Third-party subpoenas

D. ARBITRATION HEARINGS
§ 6:6 Arbitration management conference
§ 6:7 The hearing

CHAPTER 7. POST-ARBITRATION
LITIGATION

A. APPEALS OF ARBITRATION AWARDS IN
COURT

§ 7:1 Limitations on appeals of arbitration awards in court
§ 7:2 Vacating an arbitration award under Federal Arbitration Act

(FAA)
§ 7:3 Improper appeal of arbitration award—Sanctions

Table of Contents

xxvii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 7:4 Impact of contract or state law on postaward practice

B. BASIS FOR APPEAL
§ 7:5 Basis for appeal—Expansion
§ 7:6 —Limitations

C. CONFIRMATION, MODIFICATION, OR
VACATION OF ARBITRATION AWARD

§ 7:7 Con�rming, modifying, and vacating awards
§ 7:8 Con�rming, modifying, and vacating arbitration awards—

Venue for application
§ 7:9 —Waiver of court review
§ 7:10 Finality of arbitrators' awards—Doctrine of functus o�cio
§ 7:11 Modi�cation or correction of arbitration award
§ 7:12 Who decides arbitrability—Court or arbitrator?

D. STATUTORY BASES FOR VACATING AN
ARBITRATION AWARD

§ 7:13 Award procured by corruption, fraud, or undue means
§ 7:14 Evident partiality or corruption in the arbitrators
§ 7:15 Arbitrator misconduct—9 U.S.C.A. § 10(a)(3)
§ 7:16 Boundaries of arbitrator power—9 U.S.C.A. § 10(a)(4)

E. BASES FOR SETTING ASIDE AWARDS NOT
SPECIFICALLY SET OUT IN THE FAA

§ 7:17 Setting aside arbitration awards on bases not explicitly
articulated in the FAA

§ 7:18 Manifest disregard for the law
§ 7:19 Arbitrary and capricious
§ 7:20 Contrary to public policy

F. APPEALS
§ 7:21 Appeals from order con�rming, denying, or vacating an award

G. COLLECTIVE BARGAINING AGREEMENTS
§ 7:22 Compelling arbitration through waivers of rights in collective

bargaining agreements
§ 7:23 Preclusive e�ect of arbitration awards under collective

bargaining agreements
§ 7:24 Standards of appeal of employment decisions arbitrated under

the provisions of a collective bargaining agreement
§ 7:25 Judicial review of award in CBA arbitration—The trilogy

Employment Arbitration

xxviii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 7:26 Considerations in negotiating and drafting arbitration
agreements

§ 7:27 Foreign awards—9 U.S.C.A. §§ 201–208
§ 7:28 Grounds for vacating arbitration awards under state

arbitration statutes

APPENDICES
APPENDIX A. Arbitration Agreement Short Form
APPENDIX B. Sample Arbitration Language
APPENDIX C. Pre-dispute Agreement for Binding Arbitration
APPENDIX D. Pre-dispute Agreement for Non-Binding Arbitration

Procedure
APPENDIX E. Agreement to Submit Dispute to Arbitration
APPENDIX F. Sample Arbitration Provisions
APPENDIX G. CPR Model Dispute Resolution Clauses
APPENDIX H. CPR Employment Dispute Arbitration Procedures
APPENDIX I. AAA Employment Arbitration Rules and Mediation

Procedures
APPENDIX J. AAA Commercial Arbitration Rules and Mediation

Procedures (Including Procedures for Large,
Complex Commercial Disputes)

APPENDIX K. AAA Employment Due Process Protocol
APPENDIX L. JAMS Employment Arbitration Rules & Procedures
APPENDIX M. JAMS Policy on Minimum Standards of Procedural

Fairness
APPENDIX N. National Arbitration Forum Code of Procedure

Table of Laws and Rules

Table of Cases

Index

Table of Contents

xxix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


