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THE GROUNDS FOR
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is vital that the grounds on which disciplinary proceedings may b
.,O'mk* be clearly \}T}f;ﬂfu’d cut by the regalator. In practice the grounds
'*mlmazy r}mwd Es} falt into five broad categories, epithel

u»;,m’sdkm hma - defined), breach of rules {including breach

pthet ﬂ::.i:;s-onénci’ that i to say a broad formula that leaves i to the
ieiplinary tribunal to decide s ambit in any particular case, as opposed 1o
ndividua! offences of narrowly defined scope, Epithet misconduct has the
dvantage of being able to reflect current market standarcds {What may not
ve amounted to discreditable conduct 10 years ago may well do so tocday.}

The oldest and perhaps still the most widely ssed form of misconduct is
+
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ipithet misconduct arose from the practice of the professional bodies who
were 1 hxa first organisations to claim fo exercise o disciplinary  Bunction
Because, at tivst, the sole sanction was exclusion from membership the nature
of the ()imnm was defined in covrespondingly serious terms of a broad nature,
uch as “nfamons and disgraceful conduct’. Such terms have o allen into disuse.

For the old cases see the footnote.!

Criidance on these old terms was given in the cases of Filix v Genafal Dental Councl. Hughes
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cour, it iz beliern In our opinion, not to pursug a de F_is‘;'itmml'i chime e The
decision i every case as 1o whether the misconduct is serious has to bh made by
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'gq}«'ﬁf\hiéi !ha; the Panpel mz,uhi otherwise consider 1o be serious may ?rafe held not
o be in the special circumstances of the case’ (B (Campbedl) v GMCT Judge L) at
para (194

Serions professional misconduct?
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A% qmm ‘\§ ficient to ensure u Tair and proper hearing of the issug, whether ()!’qﬂ()t
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stances, per Lord Clyde in Rovlamce v Genmer! Medicy

For bad work as serions professional misconduet see para 4.40 of seq.

(D

exper
panel.

Note: Serlous %mf@, ional Misconduct in the medical regulators (GMCO) has
now been replaced by fitness 1o practise criteria following the report by Dame
Janet Smith, SPM or similar apxthwia may survive alsey ’i}t)i’é: but t%}tﬁviﬁi"m 1§
now, at least in amongst the GMC, ajsvium.s save for misconduct that is allege
(o have taken place at 4 time when the former arrangements were in mlace,

Nisconduct in a professional respect

-

4064 Lord Justice Clark in the Scottish Court of Session gave the following
belpful summary of the meaning of the torm ‘serious’ in this context in the cage
of Mallow v General Medical Counerl '

96 Some professional bodies restrict the definition of punishable
omal respect’. What is the effect of such words? In Bulfour v
wpational Therapisis Board'? the Privy Council said that it had nheen ‘setilod
for more than a centary that if 18 s shown that o medical man, in the course
Descriptions of serious professional misconduct such as "conduct which would by his profession, has acted in a way which would reason ably be regarded as
regarded as deplorable by fellow practiioners”™ (Namdi v GRS Colitns Foausied : asizmu ful and dishonourable by his professional brethren of good repute ang a
i » GMCS Auld L] at paras D00} {201]) tend, we thiak, 4§ sbscurt competency, it is open to his disciplinary body to find bimn E.xiiii} of mfamous

rather than assist our understanding. In v " the infinite Cvhreties of : . 30t 7
i or U a ar wnderstanding, In view of the iafipite “wirieties of onduct in 2 professional respect. Such a finding involves questions of fact and
professional misconduct, and the infinite range of sircumsiances in wx;» T it i '

“The statute does not lay down any oriterion of seriousness: nor does the case
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7 Hm what is ‘professional misconduct’ and how far does it extend beyond
Courteif, Plenderle

vation Couscid of the Unired Kingdom, See alsa do ooy v General Opticad

v Boval College of Vewrrinary Surgesny) wnd Collier v Counedl f@r nal work? Tn the case of Koviance v General Mediced Council '\t the
X 2N gz;ﬁprwrz antury to Medicine. ) sy ) the view z%‘sa“"
2 * The dedical Act 1969 and. Sub%q‘umi}y. the Deatists Act 1683 subetituted the ounci ¢ CXHTEEE the vigw nai
famaus or disgraceful conduct’ for the term “serious professional misconduct’ pe tho
basts for diselplinary proccedings against medical pr;,ﬂ-miﬂm’ Ceneral Medien! Council: Professional misconduet extends further than folinical conduetl So it 5 not
frrecature wl the time reported fhat “the Counct) intended that the pheases shom hw*the sa108 misconduct in the afany‘;r g out of medical work which may gualify as
signiflcance’. As Lord .E\/ga‘.ﬂ(ﬂy p(‘s‘i‘l‘{cd oul in ;}();;rf,,yy ¥ (:él,-j,.= : -asional misconduct, Bui there must be a lnk with the profession of mbditm
3 :A,if_ ER 84'3, the ch Procisely what that Jnk may be and ng it may ocour i & matier of ciroumsiances.
of the The clesest link is where the practitioner 15 actually engaged on his DF;‘M"\% wit ii
i{i w?d w(l N. NS !mdmum mé ¢ pationt. Cuses here may ocour of a serious failure to raeet the nesessary standary
penalty then avatlable for such sonduct was
Y Raylance v General? Medical Courc P10 i.b\,{i ‘:@'} “WB*:} ki”‘ i6 In this o o
cose, Dr Roviance was district manager of a health ui‘vmzn, who hau besn mum‘ t;'g}z\ of Prefsy y GO 200771 WLR 1928
failing over the vears to 1ab ton when cong - B Camphell] v GO [2003] 2 AR ER 970
mortality of infans Hiswas, B {on the f,-.;?’}fé ion af | v The Geaerad Medical Couneil [2007] EWHC 1644 {Adming,
I tf\zf«ff s {reneral Sdedical Couneil f“'}ﬂ"’i Seot(H CRIHIT C T AL ZLI\ (3% 313 {May)
S Nandi v GMOY AlLER {28, Balfour v Gecupational Therepisty Boord 1998 LTKPC 33,
& Weadow v GO T 711 ANER 1. Rovlance v Qm; val Medical Council 118 WILR 341, [19997 UKPC 1o,
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of practice, such as gross neglect of patients or culpable carelessness in their
treatment, or the taking advantage of a professional relationship for Persong]
gratification ... [Slerious professional misconduct may arise where the condyct is
quite removed from the practice of medicine, but is of a sufficiently immora] or
outrageous or disgraceful character.’

4.08 The earlier comments of Devlin J in the case of Hughes v Architecty
Registration Council of the United Kingdom'? are also helpful. Observing thag
the term ‘disgraceful’ was qualified by the phrase ‘in his capacity as g
architect’, he pointed out that:

‘The effect of that qualification is two-fold. First, the conduct must be not only
what would ordinarily be considered disgraceful, but it must also be a disgrace
which affects him professionally; to that extent the qualification diminishes the
term. Secondly conduct which is not disgraceful for an ordinary man may be
disgraceful for a professional man: to that extent the qualification amplifies the
term. The amplification does not, however, require that disgraceful is to be given
any technical meaning: it requires only that the ordinary meaning of the word

should be applied in relation to the special obligations and duties of a professional
man.’

Conduct outwith professional practice

4.09 Conduct outwith professional practice can constitute misconduct in a
professional respect. Thus, in Marten v Royal College of Veterinary Surgeons
Disciplinary Committee,'® a farmer who was also a veterinary surgeon was
found to have failed to give adequate care for animals on his farm. He was not
guilty of any moral turpitude, but his conduct was held to constitute condust
disgraceful to him in a professional respect. Lord Parker CJ observed:

‘But if the conduct, though reprehensible in anyone is in the chser of the
professional man so much more reprehensible as to be defined ab disgraceful, it
may, depending on the circumstances, amount to conduct disgraceful of him in a
professional respect in the sense that it tends to bring disgracz on the profession
which he practises. It seems to me. although I do not put thiz terward in any sense
as a definition, that the conception of conduct which is disgraceful to a man in his
professional capacity is conduct disgraceful to him as reflecting on his profession,

or, in the present case, conduct disgraceful to him as a practising veterinary
surgeon.’

Expert witnesses

4.10 Important guidance on the standards expected of expert witnesses was
given by the Court of Appeal in the case of General Medical Council v
Meadow.'* Professor Meadows, who lacked a sufficient statistical background,
incorrectly applied probability theory to the death of a child in such a way as to

Hughes v Architects Registration Council of the United Kingdom [1957] 2 All ER 436,

Marten v Royal College of Veterinary Surgeons Disciplinary Committee [1966] 1 QB 1, [1965]
1 All ER 49.

General Medical Council v Meadow [2006] EWCA Civ 1390.
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t almost impossible for the jury in a murder trial to conclude that the
; died naturally by what is called sudden infant death syndrome. He

make 1
child had

_ade the situation worse by his use of a striking, but incorrect analogy from
made

horse race betting.

11 The court also held that it would be wrong in principle for ‘the court to
4't across or impliedly to limit the powers of a Fllne_ss to Practise Panel by
g:tending the immunity from civil suit to FTP proceedings.

412 As to the substance of the appeal, the Mastgr of the Rolls, acceptf:-d th:cu
l;rofcssor Meadows did not intend to mislead the jury and corm.nenteq. It_mll
be a rare case in which a person shou!d be h_eld1to be g111!ty o‘l gerlous

rofessional misconduct in the absence of bad faith.” Auld LJ, in a ju g;nen;
with which Thorpe LI agreed, acceptled that Protjessor Meetdows‘was gui tyrod
professional misconduct, but not serious profesmqna! ml_sconduci. _l—le quote
Sir Louis Blom Cooper to the effect that the adjudication that Slr_ ng Wa?
guilty of serious professional misconduqt —and 11_§11ce struck. off the 1{?g15Ee'11 t0
medical practitioners — ‘was not just a dlsprgport1911ale [?ndmg-aud/o‘l ‘penfdl Y.
It was fanidamentally flawed, since it percewer_j .Sn' Roy’s €Iror a8 pdl-[ 0 Es
profecsioial service; whereas his mistake or fmsjudgemeut had properly to be
viewed in the context of the criminal trial ...

Comment: As the Court observed, the question of whelhel.‘ prolfc_sswnal
misconduct is ‘serious’ or not is ‘a value judgement upon which dl'ﬁ&]‘ﬁl}t]?
constituted panels might reasonably differ’. In this case 1{1rcc T]udges {o.nc at first
instance and two appeal judges) held that the doctor’s rmscqnduci was not
‘serious’, while the Master of the Rolls (the most senior of the judges 1nvo!vefi)
and the doctor’s professional body, to whose judgement the courts so often defer
in such matters, held that it was. It was a close thing.

‘Discreditable conduct’

4.13 The concept of discredit is used by the accountancy bodies in their
definition of misconduct. The bye-laws of the Institute of C..hart.ered
Accountants in England and Wales, for example, }‘efer toa me\mbler being liable
to disciplinary action if ‘in the course of carrying out pl‘otes_smna-l wor_k or
otherwise, he has committed any act or default likely to bring discredit to
himself, the Institute or the profession of accountancy’.

4.14 The Society of Lloyd’s also uses the term ‘discreditable conduct’ and.its
Appeal Tribunal has determined in various cases that it includes the following
propositions:

‘i)  discreditable involves an estimate of the views of right thinking persons and
is an objective test; .

(ii) the acts or omissions complained of must be of a serious nnt‘ure; .

(iti) the conduct complained of must be such as to be capab]e.o[ Qalnaglng the
reputation of that person and the trust which others have in him;
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