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abatement:
law relating to, 287
and set-off, 286—8
when arising, 286-7
acceleration costs, 2214
acceleration clauses, 221-2
constructive acceleration orders, 222-3
mitigation of loss, 234
acceptance:
by conduct, 28-9, 30-2
silence not constituting acceptance, 30—2
‘accord and satisfaction) 258-9
additional cost see loss and expense/additional cost
adjudication:
adjudication provisions in contract at variance with
Construction Act, 424-6
adjudicators see adjudicators
awards see adjudication awards
compromise agreement disputes, 401-2
conducted usually on documents-only basis, 390
construction and non-construction operations in
project, 430-2
broad view, 430-1
narrow view, 430, 431
contracts in writing/evidenced in writitig inder
Construction Act, 388-91
meaning of ‘evidenced in writing’ 268-90
requirement repealed, 388,520,321
costs:
agreement on under statute, 418, 420
enforceability of provision that one party will pay in
any event, 418-20
recovery of, 416-8
evidence, 426-8
applicable principles, 427
late service of referral notice, 428-9
natural justice, 407-8, 410
complex cases, whether adjudication risks breaching
natural justice in, 420-3
guidelines for application of rules of natural justice,
410-3
requirement to consider all submissions, 412
oral amendments to construction contracts, disputes
concerning, 391-2

purposes of adjudication, 393—4, 395-6
referral of dispute in litigation proceedings to
adjudication, 395-6
stay of proceedings to allow adjudication, 396
referral of matters in dispute once only, 402—4
whether disputes were the same, 403—4
statutory adjudications, 298
without prejudice negetiations, 367
see also Housing Grarts, Construction and
Regeneration Act (1996)
when disputes fcr ajudication arise, 385-8
what constiuates a dispute, 386—7
whether scpaiate references needed for disputes on
vartaiens and delays, 400-1

adjudicatii n awards:

aecidiig whether an adjudication decision is in time,
398-9

decisions to be issued in any event within statutory
period, 397

decisions to be issued as soon as possible, 397, 398-9

deduction of liquidated and ascertained damages from
award, 414-5

draft decisions, 406—7

enforcement of adjudicator’s decision by the court,
383-4

enforcement of clearly wrong awards, 393-5

enforcement of late decisions, 398—400

enforcement of part only of award, 384-5

foreign jurisdiction clauses in construction contracts,
405

human rights challenges, 415-6

refusal to comply with decision because of late referral
notice, 428-9

set-off, 413—4

summary procedure, 383—4

withholding of decisions until fees paid/lien clauses,
396-7

adjudicators:

appointment of mediator as adjudicator, 367, 392-3,
408

bad faith, 405-6

bias risk, 407-8

communication with only one party, 407-8, 411, 412

draft decisions, 406-7
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adjudicators, cont'd
errors, consequences of, 408
fees:
allegation of no jurisdiction, avoidance of fees on
grounds of, 4234
challenges to level of fees, 405-6
withholding of decisions until fees paid/lien clauses,
396-7
jurisdiction:
acting outside jurisdiction, 393—4
allegation of no jurisdiction, avoidance of fees on
grounds of, 423—4
late decisions, 398-400
liability, 405-6
lien clauses, 396-7
natural justice, 407-8, 410
complex cases, whether adjudication risks breaching
natural justice in, 420-3
guidelines for application of rules of natural justice,
410-3
requirement to consider all submissions, 412
use of experts and disclosure of reports, 408-9
use and disclosure of legal advice, 410, 411
Arbitration Act (1996), 276-7, 371
arbitration proceedings:
commencing by email, 371
court’s role where arbitration clause exists, 276-7
employers withholding payment on certificates pending
arbitration, 274-7
architects:
advising an inappropriate procurement method,
liability for, 15-8
approving contractor’s drawings in which errors later
found, liability for, 43—4, 53—6
approving contractor’s programme, 83—4
completion certificate due after completion, 26¢
contractor’s/subcontractor’s negligence actian against,
3424
costs of rectifying errors in design by.eraployer’s
architect, 1
daywork sheets and requirement {or tignature, 253—4
design co-ordination, 56—7
design duty and contractor’s auty to produce working,
shop, installation drawings, 64-5
duties:
to act as agent for employer, 379
to act in a fair and unbiased manner, 331, 378, 379
to act in good faith, 360
to ascertain loss and expense claims, 201
to contractors, 342—4
design duties, 50-1, 64-5
to ensure dwelling houses fit for habitation, 3646
to supervise on site, 357-9
to use reasonable skill and care, 49-53, 331, 382
errors prior to novation from employer to contractor,
claims for, 60-70
extensions of time, decisions on see under extensions of
time
failure to certify:
interim payment notices, 282-3
meaning, 269-71
pay less notices, 282-3
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failure to discover defects identifiable on reasonable
examination, 331

instructing contractor not to make good defects,
consequences of, 312-3

letter of intent, negligent recommendation to use, 802

liability to employer for recommending incompetent
contractors, 381-2

no obligation to issue drawing to meet an early
completion date, 196

recovery from architect of employer’s payment for late
drawings, 186-7

refusal to approve alternative supplier, 3601

right to payment for services undertaken on risk basis,
296-7

time for architect’s approval of contractor’s/
subcontractor’s drawings, 63—4

undercertification and interest claims, 269-72

use of new products in design which prove unsuitable,
liability for, 62-3

work to be carried out to architect’s satisfaction,
330-2

bank and trade referen<-s, 301-2
‘battle of the forms’, 27-D
‘best endeavours’
meaning, 1(1-)
and ‘reasanabie endeavours’, 109
bids see tezia zrs and bidding
bills ot'«jaantities, 7
avaniity surveyor’s liability to contractor for errors in,
380-1
‘bat for’ test, 99

caps on expenditure, 73-5
cash discounts, 241-4
calculating discount from gross amount value of work,
243
contracts should specify late payment results in
forfeiting discount, 243
meaning, 241, 242
caveat emptor, 328
certificates see final certificates; interim certificates
cheques, stopping payment by, 277-8
claims consultants, 229-30
coercion using illegitimate financial pressure, 278—80
Companies Act (1985), 349
competing causes of delays see under delay and delay
analysis
completion:
completion certificate due after completion, 268
contractor’s delays affecting completion date, 87-8
early completion see early completion
extensions of time after date for completion passed,
126-8
practical completion see practical completion and
defects
sectional completion, 162—4
substantial completion, 305
time at large and completion within a reasonable time,
150-2
concurrent delays see under delay and delay analysis
concurrent litigation, 395-6
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conditions precedent:
extensions of time, 117-22
notices for loss and expense/additional cost claims,
192-4
Prevention Principle notices, 123—4
consequential loss, 235-6
from contractor’s refusal to make good defects, 323—4
meaning, 235
normal losses compared to consequential losses, 236
see also loss and expense/additional cost
construction management, 21-2
contingent work, 1-2
contractors:
conflict between employer’s requirements and
contractor’s proposals, 66—8
correcting previous contractor’s incorrect work,
responsibility for, 368-9
defective design of nominated/named subcontractor,
responsibility for, 58—60
design co-ordination, 56—7
design defects, obligation to notify architect/engineer,
60-2
design error liability where contractor should have
identified faulty drawing, 57-8
drawings approved by employer’s agent but errors later
found, 434, 53-6
duty to ensure dwelling houses fit for habitation, 3646
early completion see early completion
employment terminated, delays after, 161-2
failure to keep adequate accurate records, 187-9
float, ownership of, 868
full-design service, provision of, 7-8
instructed not to make good defects, consequences oi.
312-3
loss and expense/additional cost see loss and expense/
additional cost
materials stored off-site see under payment
negligence actions against architect/engin<er, 342—4
payment see payment
personnel named in bid later sukstituted by contractor,
11-3
product fit for purpose, ohligation to produce, 49-53
programmes see programmes
quantity surveyor’s liability to contractor for errors in
bill of quantities, 380-1
refusal to commence work without satisfactory bank/
trade references, 301-2
refusal to make good defects, consequences of, 323—4
selection in two-stage tendering, 7-9
set-offs see set-offs
subcontractors required to pay costs of adjudication,
418-20
subcontractor’s workforce supplemented where falling
behind, 361-2
walking off site/suspending work for non-payment see
under payment
work carried out under letters of intent see under letters
of intent
see also subcontractors
costs:
acceleration costs see acceleration costs
additional costs see loss and expense/additional cost
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adjudication costs see under adjudication

ADR costs and court costs, 362, 416

cost less recovery method of evaluating
disruption, 228

design costs, payment for, 68—9

external expert to demonstrate work defective, recovery
of cost of, 315, 324

managers’ time and costs, 212-3

mitigation steps, recovery of additional costs in taking,
235

preparation of claim costs, 201-4, 213

preparatory works costs where work not proceeded
with, 39-40

prolongation costs from employer’s delay, evaluating,
215-7

rectification of defective work, recovery of costs of,
344-6

loss of amenity award when rectification costs

disproportionate, 344-5

rectifying errors in design by employer’s architect, costs
of, 1

security for costs whe -e ¢laimant insolvent, 364

tender contracts ar.d claims for abortive tender costs,
41-3

total cost clatmic, 106

unforeseen greund conditions, responsibility for costs
and delay resulting from, 231-4

critical'rau analysis, 112-5

def nition, 113

dirficulties with, 113—4

need for common sense, 114

damages:
claim for, 288
compensation for loss from breach of contract, 374
common law damages, 193
deduction from adjudicator’s award, 414-5
failure to follow tender procedure as breach of
collateral agreement, 9-11
liquidated/delay damages see liquidated/delay damages
misleading site survey, 34
Public Contracts Regulations (2006), 23
recovery of costs of external expert to demonstrate
work defective, 315, 324
and repudiation, 374
tender contracts, 41-3
daywork:
daywork sheets and requirement for signature, 253—4
onus of proving unsigned sheets incorrect, 254
no reduction of hours for being excessive by quantity
surveyors, 255
refusal to certify sums for payment, 254-5
Defective Premises Act (1972), 3645
defects:
architects see under architects
contractors see under contractors
defects correction period see defects correction periods
design defects see under design; design and build
latent defects, 318-9
patent defects, 317-8
and practical completion see practical completion and
defects
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defects correction periods, 169, 318
making good defects, 310-3
release of retention, 314-5
delay and delay analysis:
concurrent delays/competing causes of delays, 93-100
apportionment, 97-9
burden of proof approach, 94-5, 97-8, 99-100
‘but for’ test, 99
dominant cause of delay approach, 94-6, 98-9
‘first past the post’ approach, 97
no liquidated damages/monetary reimbursement,
96-7
what constitutes concurrent delays, 93—4
critical path analysis for deciding correct extension of
time, 112-5
delay damages see liquidated/delay damages
delay notices see under extensions of time
excusable delays, 93
global claims, 100-7
inexcusable delays, 93
neutral events causing delay, 93
‘time is of the essence’, 110-2
when time of is the essence, 110
‘use constantly best endeavours’ to avoid delay, 107-10
design:
architect’s/engineer’s liability for using new products
which prove unsuitable, 62-3
and build see design and build
conflict between employer’s requirements and
contractor’s proposals, 66—8
contractor liable for design errors where should have
identified faulty drawing, 57-8
contractor’s drawing approved by architect/engineer
but later errors found, 43—4, 53—6
contractor’s obligation to notify architect/enginecicf
design defects, 60-2
contractor’s responsibility for nominated/nan.ea
subcontractor’s defective design, 58--68
coordinating design, responsibility for, 56-7
design drawings and contractor’s woriring, shop or
installation drawings, 645

extension of time for approval vt drawings by architect/

engineer, 63—4
fitness for purpose responsibility and duty to exercise
reasonable skill and care, 49-53
payment for contractor’s design work, 68—9
design and build contracts:
architect’s errors prior to novation from employer to
contractor, claims for, 69-70
design co-ordination, 56—7
liability for errors where employer’s agents approved
contractor’s drawings, 43—4, 53—6
devaluation of certified/paid value of contractor’s/
subcontractor’s work, 264-5
disclaimers:
employers’ disclaimers must be fair and reasonable,
34-5, 37
incorrect information supplied through fraud or
recklessness, 35, 37
disruption, evaluating, 225-8
actual outputs compared with industry standard/other
outputs, 227

additional labour and plant schedules, 227
cost less recovery method, 228
estimated basis, 227-8
‘measured mile, definition of, 225-6, 227
outputs during disruption compared with outputs in
tender, 227
outputs during disruption compared with outputs
without disruption, 2267
drawings:
contractor’s claim when timing of drawings issue
prevents early completion, 195-9
contractor’s duty to produce working shop/installation
drawings, 64-5
liability where employer’s agent approved drawings but
errors later found, 43—4, 53—6
late issue of drawings:
entitlement to common law damages, 193
and programmes, 86
recovery from architect/engineer of employer’s
payment for, 186-7
time for approval of contractor’s/subcontractor’s
drawings by architict/engineer, 63—4
whether drawings necd 10 be issued in good time to
enable programnie to be met, 199-201
dwelling houses:
duty to ensure i for habitation, 364-6
limitatic+ petiod for claims, 365-6
meanirg i not fit for habitation, 365

earh: ccmpletion:
cetification following early completion not delayed to
match cashflow, 267-9
standard form provisions for payments on monthly
basis, 268
completion certificate due after completion, 268
contractor’s claim when timing of drawings issue
prevents early completion, 195-9
contractor’s right to complete early, 196, 267—8
no obligation on employer to assist contractor make
early completion, 196
economic duress, 278-80
Eichleay formula see under head office overheads
email notices, 370-2
Emden formula see under head office overheads
employers:
agents see architects; engineers; quantity surveyors
architect recommending incompetent contractors,
claim for, 381-2
delay, 1234, 141-3
bad weather delays caused by earlier employer’s
delay, 230-1
daily or weekly rates for loss and expense/additional
cost claims, 236-7
prolongation costs from employer’s delay, evaluating,
215-7
duty to disclose relevant information, 44—6
employer’s requirements and contractor’s proposals,
conflict between, 66—8
external expert to demonstrate work defective, recovery
of cost of, 315, 324
incorrect estimates from quantity surveyor/engineer,
claims for recompense for, 332-5
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insolvency see under insolvency
late drawings, recovery from architect/engineer of
payment for, 186-7
no obligation to assist contractor to meet an early
completion date, 196
payment see payment
project manager’s duties, 378-9
rectification of defective work, recovery of costs of,
344-6
loss of amenity award when rectification costs
disproportionate, 344-5
retention of title clauses and risk to employer, 2734
set-offs see set-offs
withholding payment on certificates pending
arbitration, 274—7
engineers:
advising an inappropriate procurement method,
liability for, 15-8
approving contractor’s drawings in which errors later
found, liability for, 43—4, 53-6
approving contractor’s programme, 83—4, 88, 197
completion certificate due after completion, 268
contractor’s/subcontractor’s drawing approved by
engineer but later errors found, 53—6
contractor’s/subcontractor’s negligence action against,
3424
daywork payment, 255
design co-ordination, 56—7
design duty and contractor’s duty to produce working,
shop, installation drawings, 645
duties:
to act in a fair and unbiased manner, 331, 378, 379
to contractor, 342—4
design duty, 64-5
to ensure dwelling houses fit for habitation, 364—o
to use reasonable skill and care, 49-53, 332
extensions of time, decisions on see undex.extensions of
time
failure to certify:
interim payment notices, 282-3
meaning, 269-71
pay less notices, 282-3
incorrect estimates, employe:’s claim for recompense
for, 332-5
late drawings, recovery from engineer of employer’s
payment for, 186-7
letter of intent, negligent recommendation to use,
80-2
obligation to warn of dangers with temporary works,
372-4
refusal to approve alternative supplier, 360—1
right to payment for services undertaken on risk basis,
296-7
time for engineer’s approval of contractor’s/
subcontractor’s drawings, 63—4
undercertification and interest claims, 269-72
use of new products in design which prove unsuitable,
liability for, 62-3
work to be carried out to engineer’s satisfaction,
330-2
entire contracts, 1-3
fixed price contracts, 1-2
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entire understanding clauses, 2-3
errors:
adjudicator’s errors, consequences of, 394
architect’s errors prior to novation from employer to
contractor, claims for, 69-70
contractor’s drawings approved by employer’s agent but
errors later found, 43—4, 53-6
design error liability where contractor should have
identified faulty drawing, 57-8
errors prior to novation from employer to contractor,
claims for, 69-70
quantity surveyor’s duty of care to contractor for errors
in bill of quantities, 3801
rectifying errors in design by employer’s architect, costs
of, 1
tender containing an error accepted in full knowledge
of the error, 29-30
estimates:
lump sum estimates, sub-contactor’s entitlement to
increase, 467
meaning of ‘estimate’, 46
European Convention 6.2 Fluman Rights, 415-6
‘evidenced in writing, meaning of, 388—90
exclusion clauses, 352-7
dwelling horse: fit for habitation, obligation to ensure,
365
exclusion/iinitation must be fair and reasonable,
3524
exc usions/limitations for incorrect information must
be reasonable, 37
inspection of goods on delivery, 355
relevance of contract price to damage suffered,
356
‘standard terms and conditions), 355
extended preliminaries, 214-5
extensions of time:
adverse weather conditions, 94-5, 156
entitlement to extension unaffected by contractor
being behind, 131-2
for architect’s/engineer’s approval of contractor’s/
subcontractor’s drawings, 63—4
architect’s/engineer’s decisions, 112-3
after date for completion passed, 1268
failure to administer extension of time clause as
required, 152
failure to grant extension of time within contract
timescale, 144—6
reduction of extension to reflect time saved by work
omitted, 130-1
variations resulting in delays, 128-30
‘best endeavours’ obligations as qualification of right to
extension, 107-8
for concurrent delays, 93-100
condition precedent, notices as, 117-22
Prevention Principle, 123—4
constructive acceleration orders, 222-3
mitigation of loss, 235
contractor’s failure to submit appropriate notices/
details, 117-22
critical path analysis for deciding correct extension of
time, 112-5
date for completion passed, 126-8
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extensions of time, cont'd
delay notices:

whether site meeting minutes constitute good notice,

125-6
written notice as condition precedent, 117-22
for excusable delays, 93
employer’s delay, 1234, 141-3
and floats, 868
force majeure see force majeure
global claims see global claims
Housing Grants, Construction and Regeneration Act
(1996), 252
loss and expense, 185-6
minutes of site meetings as adequate notices of delay,
125-6
Prevention Principle, 122—4
purposes of extension of time clauses, 156
reduction of extension to reflect time saved by work
omitted, 130-1
time at large, 152, 156
variations resulting in delays, 128-30

faxed notices, 370-2
final certificates:
conclusive evidence of satisfaction, 320, 335-8
defects identified after final certificate, 335-9
fraudulent concealment of defects, 338
patent defects and latent defects, 320
finance charges, 217-9
guidance on finance charges, 218-9
rates of interest, 218
fitness for purpose:
of contractor’s design, 49-53
dwelling houses fit for habitation, 364-6
fixed price contracts, 1-2
float time, 86-8
force majeure, 132-5
Act of God, 133
bad weather, 133, 134
change in economic circumstances no: jorce majeure,
1334
definition, 132
delays, 93
industrial action, 133
EU Regulations, 134
shortage of materials not force majeure, 134
‘four corners’ clauses, 2-3

global claims, 100-7
contractor’s claim to exclude matters employer not
responsible for, 105-6
delaying tactics, 103—4
Scott Schedules, 102-3
total cost claims, 106
good faith:
acquisition of title by third party, 346
enforceability, 325-8
failure to act in good faith, consequences of, 327
implied term, 327
meaning, 325, 326

head office overheads, 205-14
Eichleay formula, 207-12
Hudson and Emden formulae, 205-12
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managers’ time and costs, 212-3
matters to be considered in applying formula methods,
2134
percentage of prime cost for managerial
time, 212
houses see dwelling houses
Housing Grants, Construction and Regeneration Act
(1996) (‘Construction Act’):
adjudication, 277, 367
complex cases risk breaching natural justice, 420-3
construction and non-construction operations in
same project, 430-2
contract adjudication provisions at variance with
statute, 424—6
contract to be in writing or evidenced in writing,
388-91
enforcement of adjudicator’s decisions by summary
procedure, 383—4
purpose of statute, 395-6
referral to adjudication while litigation in progress,
395-6
right to refer dispute, 38%, 400-1
timing of decision, 425
timing of service of referral notice, 428
construction ederations, 430
extensions ¢f tine, 252
non-coLstruction operations, 430
‘pay wheu paid’ clauses only where employer insolvent,
249,260, 263
Stheme for Construction Contracts, 424
disputes substantially the same, 4023
timing of service of referral notice, 428
when applying, 402-3, 425
suspending work for non-payment, 251
applying to construction contracts, 251,
252,261
notice of intention to suspend work, 288
withholding notices, 287, 290-1
Hudson formula see under head office overheads
human rights, 415-6

implied contracts only recognised where necessary, 4
inclusive price principle, 1-2
indispensable work, 1-2
insolvency:
architect’s supervision on site, 357
contractor’s insolvency:
contractor insolvent after interim payment due and
not paid, 294-5
contractor insolvent after payment but prior to date
for next payment, 281
employer’s claims for insolvent contractor’s
incompetence, 381
materials stored off-site, 244
project bank accounts, 284—6
replacement contractor’s responsibility for earlier
defects, 3689
and retention of title clauses, 273—4, 346-51
undercertification because of risk of contractor’s
insolvency, 269
employer’s insolvency:
payment by contractor to subcontractor after
employer’s insolvency, 248-51
and retention money, 245-9
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interest on money set-off during insolvency, 272
materials stored off-site and contractor’s/
subcontractor’s insolvency, 234
‘pay when paid’ clauses see ‘pay when paid’
clauses
payment by contractor to subcontractor after
employer’s insolvency, 248-51
project bank accounts and insolvency of main
contractor, 284—6
replacement contractor’s responsibility for insolvent
contractor’s defects, 368—9
retention money and employer’s insolvency, 2458,
248-9
retention of title clauses and contractor’s insolvency,
2734, 346-51
security for costs, 364
statutory set-off/mutual dealings, 265
subcontractor’s insolvency:
contractor amending programmes after, 83
materials stored off-site, 234
undercertification because of risk of contractor’s
insolvency, 269
Insolvency Act (1986), 265
restrictions on retention of title clauses, 351
Insolvency Rules:
accounting between main contractor and
subcontractor, 265
project bank accounts, 286-7
interest:
claim for damages, 288, 292
compound interest, 293
interest claims from undercertification see under
undercertification
for late payment, 2924
rates of interest, 218
in Scotland, 293
terms implied into contract by statute, 293
interim certificates:
interim certificate payment as payment on account of
final sum, 264-5
interim payment notices where motinterim certificate,
282-3
interim payments see under payment
interpretation of contracts and reasonableness, 13—-5

Late Payment of Commercial Debts (Interest) Act (1998),
293
Latent Damage Act (1986), 319
Law Reform (Limitation of Actions etc.) Act (1954),
365
letters of intent, 32, 71-3
advantages and disadvantages in work commencing on
basis of, 79-80
basis for payment for work done under, 75-7
caps on expenditure and work carried out in excess of
cap, 73-5
definition, 71
negligent recommendation to use letter of intent,
80-2
time at large, 150
when appropriate, 72, 77-8
when a letter of intent is the basis of a binding
contract, 77-9
Limitation Act (1939), 365
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Limitation Act (1980) and limitation, 310, 318

contract actions, 319

concealment of relevant facts, 319
defects identified after final certificate, 335-9
dwelling house construction claims, 365—6
latent defects, 319

Latent Damage Act (1986), 319
negligence actions, 319

liquidated/delay damages:

concurrent delays, 96—7
contractor’s delays affecting completion
date, 87-8
damages where employer suffers no loss, 139—-41
delays after contractor’s employment terminated but
before practical completion, 161-2
employer’s delay, 141-3
failure to grant extension of time within contract
timescale, 144-6
failure to meet milestone dates, 157-9
genuine pre-estimate of anticipated loss, enforceable as,
137, 139-40
contractor challenging liquidated damages as penalty
after contract signed, 152—4
damages based o a formula, 143
payable wheither public bodies capable of suffering
loss, 155
no efiective non-completion certificate issued under
127" contract, 146-8
pessing down of main contractor’s damages for delay to
subcontractor, 148-50, 159
penalties and liquidated damages, 137-9
principles differentiating liquidated damages from a
penalty, 138
percentage of contract sum, 143—4
Prevention Principle, 123
sectional completion, 162—4
subcontracts, including sums for liquidated and
ascertained damages in, 159-61
time at large, 150-2, 156
unenforceable, becoming, 1567
variations resulting in delays, 130
whether liquidated damages a complete remedy for
delay, 164-6
whether unliquidated damages can be greater than
liquidated damages, 156—7

Local Democracy, Economic Development and

Construction Act (2008):
adjudication costs, agreement on, 418, 420
not amending statutory provisions on ‘pay when paid’
clauses, 249, 2601
payments on interim applications, 281-2
interim payment notices where no interim certificate,
282-3
pay less notices, 282-3
requirement for contracts in, or evidenced in writing,
repealed, 388, 390, 391
suspending work for non-payment, 251
recovery of reasonable costs and expenses, 2512
withholding notices, 287

loss and expense/additional cost:

acceleration costs as part of monetary claims see
acceleration costs

architect’s duty to ascertain loss and expense claims,
201
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loss and expense/additional cost, cont'd
bad weather delays caused by earlier employer’s delay,
230-1
claims consultants’ liability for incorrect advice, 229-30
concurrent delays, 93-100
condition precedent, notices as, 1924
consequential loss see consequential loss
contractor’s/subcontractor’s failure to keep adequate
accurate records, 187-9
contractor’s/subcontractor’s failure to serve proper
claims notice/submit details, 189-95
entitlement to common law damages, 193
costs of preparing a claim, 201-4, 213
daily or weekly rates for employer’s delay affecting
completion, 236-7
disruption, methods of evaluating see disruption,
evaluating
extended preliminaries after delayed completion,
evaluating, 214-5
extension of time, 1856
finance charges in calculating claims see finance charges
global claims, 100-7
head office overheads, claims for see head office
overheads
loss of profits as part of monetary claims, 2201
mitigation of loss obligations, 234-5
recovery of additional costs in taking reasonable
steps, 235
prolongation costs from employer’s delay, evaluating,
215-7
reasonable time for submitting claims/issuing
information, determining, 224-5
recovery from architect/engineer of employer’s
payment for late drawings, 186-7
suspending work for non-payment, reasonable casts/
expenses from, 251-2
timing of drawings issue prevents contracter’s early
completion, 195-9
unforeseen ground conditions, 44—6
responsibility for costs and delay resulting from,
231-4
variation omitting work, 162--/1
whether drawings need to be 1:sued in good time to
enable programme to be met, 199-201
loss of profit:
loss of profits as part of monetary claims, 2201
loss of profit for work omitted, 169-71
loss of profit for work omitted and given to another
contractor, 171-3
lump sum:
lump sum estimates, sub-contactor’s entitlement to
increase, 46—7
lump sum fixed price contracts see entire contracts

maintenance periods see defect correction periods
management contracting, 20-1
materials stored off-site see under payment
measured mile see under disruption, evaluating
mediation:

appointment of mediator as adjudicator, 367, 392-3,

408
costs of mediation, 364

parties to a dispute being forced to mediate, 362-3

penalising parties who refuse mediation, 363

when mediation inappropriate, 363—4

‘without prejudice’ negotiations, 367
milestone/stage payments see under payments
misrepresentation:

named personnel in bid known not to be available

when bid submitted, 11-3

site information, 33-8
Misrepresentation Act (1967):

employer’s failure to provide relevant information, 45

site information, 34

specifications, 35

negligence:
architect’s failure to discover defects identifiable on
reasonable examination, 358
claims consultants’ liability for incorrect advice, 229-30
contractor’s/subcontractor’s negligence action against
architect/engineer, 342—4
and contractual liability, 21¢-9
claims against professionals, 318-9
excluding liability/ ex<luion clauses, 37
letter of intent, recommendation to use, 802
limitation, 319
Latent Démecg> Act (1986), 319
quantity surveyor’s duty of care to contractor for errors
in kil of quantities, 3801
negliger t-mis-statements:
aichitect recommending incompetent contractor, 381
bank’s reference, 380
employer’s failure to disclose relevant information, 45
site information, 35
specifications, 35
nemo dat quod non habet, 346
‘no reliance’ clauses, 38
notification requirements:
actual delivery:
by email, 371
by fax, 370-1
meaning, 370-1
commencing arbitration proceedings, 371
notifications required to be in writing, posted or
delivered, sent by fax or email, 370-2
requirements of termination clauses to be strictly
complied with, 370
novation agreements, 69—70

onerous conditions, 328-30
overheads see head office overheads

partnering projects, 3-5
contracts designed to accommodate partnering, 4
pay less notices, 282-3
‘pay when paid’ clauses:
definition of insolvency, 250, 263
outlawed unless non-payment due to employer’s
insolvency, 249, 260-1, 263
subcontractors:
avoiding ‘pay when paid’ clauses, 260-3
‘if” and’ ‘when’ clauses, 261-2
risk passed to subcontractors, 249, 260, 262
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payment:
abatement, 286-8
acceptance of lesser sum in full and final settlement,
257-60
consideration/’accord and satisfaction’
258-9
basis for payment for work done under letters of intent,
75-7
cash discounts see cash discounts
certification following early completion see under early
completion
cheques, stopping payment by, 277-8
coercion using illegitimate financial pressure,
278-80
contractor’s design work, 68—9
daywork see daywork
deduction for overpayments from monies due on
another subcontract, 265-7
devaluation of certified/paid value of contractor’s/
subcontractor’s work, 264-5
economic duress, 278-80
employer’s obligation to pay in full where sum not
certified and is overvalued, 280—4
employer’s refusal to honour architect’s/engineer’s
certificate as incorrect, 274—7
failure to pay, consequences of:
claim for damages, 288
repudiation, 289
termination for non-payment, 252-3,
288-9
guaranteed maximum price in contract, increases in,
239-41
interest see interest
interim payments:
due and not paid before contractor’s insolveticy:
294-5
interim certificate payment as paymens.cn account
of final sum, 264-5
interim payment notices, 282-3
materials stored off-site, 244—7
materials stored off-site:
interim payment for, 2442
refusal to pay where contiactor/subcontractor cannot
show title, 273—4
milestone/ stage payments, 68-9, 244, 268
‘pay when paid’ clauses see ‘pay when paid’ clauses
payment by contractor to subcontractor after
employer’s insolvency, 248-51
project bank accounts, advantages and disadvantages
of, 284-6
refusal to commence work without satisfactory bank/
trade references, 301-2
retention money to be held in separate bank account,
245-8, 248-9
right to payment for services undertaken on risk basis,
296-7
set-offs see set-offs
statutory demands and winding up petitions to collect
debt, 297-8
subcontractor has to accept reasonable employer/main
contractor settlement, 299-301
unrealistic rates in bills of quantities, 255-7
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walking off site/suspending work for non-payment,
251-3
documents/information, suspending work by
withholding, 288-90
statutory provisions applying to construction
contracts, 251-2
suspending work where statutory provisions do not
apply, 252
withholding documents/information because of
employer’s failure to pay, 288-90
withholding notices see withholding notices
penalty clauses, 137-9
contractor challenging liquidated damages as penalty
after contract signed, 152—4
principles differentiating penalty from liquidated
damages clause, 138
unenforceable, 137
practical completion and defects:
access refused to contractor/subcontractor as employer
making good defects, 3123
catching-up of payments after, 269-72
contractor’s refusal t¢ meke good defects, consequences
of, 3234
defining practica' and substantial completion,
303-6
completon, 305-6
praciica pompletion, 303-5, 306
subsu atial completion, 305
delyeafter contractor’s employment terminated but
before practical completion, 161-2
DOM/1 and DOM/2 written notice that subcontract
works complete, 308-10
employer taking possession before works completion,
access only to site granted, 308
failure to issue defects list on time/issue second list not
a waiver of rights, 310-2
patent defects and latent defects, 317-21
final certificate, 320
latent defects, 318-9
limitation, 319
patent defects, 317-8
practical completion under JCT Standard Form of
Building Subcontract, 308-10
quantity surveyor’s liability for defective work paid
after valuation, 321-2
recovery of costs of external expert to demonstrate
work defective, 315, 324
recovery of payments to tenants while remedial work
carried out, 3234
release of retention after expiry of defects period and
making good defects, 3145
subcontractor’s obligation to contractor after main
disputed works claim settled, 316-7
variations ordered after practical completion, 169
variations ordered before practical completion,
128-30
Prevention Principle, 122—4
definition, 122
effect, 123
employer’s delay, 123—4
notices as condition precedent, 123—4
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prices:
contract price not a fixed price, 1
exclusion clauses and relevance of contract price to
damage suffered, 356
fair rates and prices, meaning of, 175-8
fixed price contracts, 1-2
guaranteed maximum price in contract, increases in,
239-41
inclusive price principle, 1-2
lump sum estimates, sub-contactor’s entitlement to
increase, 46—7
lump sum fixed price contracts, 1-3
underpricing after employer failed to send site survey
to tenderers, 44-6
unrealistic rates in bills of quantities, 255-7
procurement:
architect’s/engineer’s liability for advising an
inappropriate procurement method 15-8
best value, 325
calculation of losses for public sector projects, 155
contractor’s liability when personnel named in bid are
substituted, 11-3
entire contracts, 1-3
good faith requirement, 325
implied tender contracts, 42
non-enforcement of contract where the effect would be
commercial nonsense, 13-5
partnership arrangements, 3-5
selection made by evaluation method not revealed to
tenderers, 225
‘subject to contract’ agreements to undertake works,
5-7
tender procedure for selecting contractor not followed,
7-9, 42
tenderer prevented from adjusting tender after
submission but before deadline, 18-20
two-stage tendering, 7-9
use of a single specified supplier restrictea it public
sector, 360
what is difference between management contracting/
construction management. 20—2
programmes:
contractor’s claim when timing of drawings issue
prevents early completion, 195-9
contractor’s entitlement to amend approved
programme, 83—4
effect of making the programme a contract document,
88-91
late issue of drawings, 86
nominated subcontractors amending programmes, 83
ownership of contractor’s float, 86-8
subcontractor’s obligations to follow main contractor’s
programme, 84—6
project managers:
legal responsibilities, 3768
whether duty to act impartially or as agents for
employer, 378-9
Public Contracts Regulations (2006):
equal and non-discriminatory treatment of bidders, 18,
22-3
implied tender contracts, 42
proportionality, 19
remedies, 23

selection on basis of most economically advantageous
bid, 22-5

selection made by evaluation method not revealed to
tenderers, 22-5

standstill period, 23

quantity surveyors:
duties, 321-2
in contract to architect or employer, 380
to ensure full details of materials included in
payment are provided, 350-1
no obligation to investigate whether work defective,
321-2
reasonable skill and care, 332
incorrect estimates, employer’s claim for recompense
for, 332-5
liability to contractor for errors in bill of quantities,
380-1
liability for defective work paid after valuation, 321-2
no reduction of hours for being excessive, 255
quantum meruit claims, evaluation of, 178-81
circumstances where guuntum meruit claims arise,
178-9
principles applying;.150-1
value to recipi<nt or cost to party doing the work, 180

‘reasonable 2ndeavours) 109
‘reascnsbie satisfaction’, 331
‘reasenebie skill and care’, 332
‘reasanuble time’ see under time
vecouds, 187-9
daywork sheets, 2535
disruption, evaluating, 225-6, 227
head office overhead claims, 212, 213
importance of keeping, 187-8, 212, 350-1
materials delivered to site, 350—1
prolongation costs, 215-7
from retrospective assessment, 189
rectification period see defect correction periods
references, 301-2
‘regularly and diligently’:
definition, 341-2
subcontractors not proceeding, 361-2
remedies see rights and remedies
repudiatory breach, 374—6
acceptance of repudiation, 374-5
damages, 374
repudiation for non-payment, 289
and right to terminate under contract, 375-6
retention money, 245-9
release after expiry of defects period and making good
defects, 3145
retention of title clauses, 2734
effectiveness to protect supplier/subcontractor where
main contractor insolvent, 346-51
acquisition of title by third party in good faith, 346
incorporation of goods and materials into the works,
350
Insolvency Act (1986), 351
retrospective effect, contracts having, 32-3
rights and remedies:
architect’s supervision level on site, 357-9
reasonable level of supervision, 358-9
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architect’s/engineer’s refusal to approve alternative
supplier, 3601

contractor supplementing subcontractor where falling
behind, 361-2

contractor’s liability where impractical to remove
offending work, 344-6

contractor’s responsibility for correcting previous
contractor’s incorrect work, 368-9

contractor’s/subcontractor’s negligence action against
architect/engineer, 3424

damage to subcontractor’s work by persons unknown,
339-41

defects identified after final certificate, 335-9

dwelling house being fit for habitation, responsibility
for, 364—6

employer claiming recompense for incorrect estimates,
332-5

engineer’s obligation to warn of dangers with
temporary works, 372—4

exclusion clauses as means of avoiding defective goods
or late supply claims, 3527

mediation see mediation

notification requirements see notification requirements

obligation to draw attention to onerous conditions,
328-30

project managers see project managers

quantity surveyor’s liability to contractor for errors in
bill of quantities, 3801

‘regularly and diligently’, definition of, 341-2

repudiatory breach see repudiatory breach

requirement to act in good faith see good faith

retention of title clauses see retention of title clauses

signed time sheets as basis of a contract, 351-2

‘without prejudice’ offers see ‘without prejudice’
negotiations, 366—8

work to be carried out to the architect’s/engineer’s
satisfaction, 330-2

risk services, 296-7
‘rolled up’ claim see global claims

Sale of Goods Act (1979), 346"
Scheme for Construction Coritrecis see under Housing
Grants, Construction and
Regeneration Act (1996)
Scott Schedules, 102-3
sectional completion, 162—4
set-offs:
and abatement, 2868
from adjudication awards, 413—4
equitable set-off, 266-7, 286
express rights of set-off, 267
interest on money set-off during insolvency, 272
legal set-off, 266
statutory set-off/mutual dealings, 265
sums qualifying for set-off, 286
withholding notices, 290-2
site information:
employer providing misleading information with
tender enquiry, 33-8
employer’s failure to disclose relevant information,
44-6
misrepresentation see misrepresentation;
Misrepresentation Act (1967)
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negligent mis-statement see under negligent
mis-statements
whether site meeting minutes constitute good notice,
125-6
withholding documents/information because of
employer’s failure to pay, 288-90
specifications:
Misrepresentation Act (1967), 35
standard forms of contract for construction industry, 27
contract price not a fixed price, 1
two-stage tendering mini contracts, 8
‘state of the art’ defence, 50
statutory demands and winding up petitions to collect
debt, 297-8
subcontractors:
cash discounts see cash discounts
contractor’s responsibility for defective design, 58—60
daily or weekly rates for employer’s delay affecting
completion, 237
damage to subcontractor’s work by persons unknown,
33941
deduction for overpayments from monies due on
another subcontract, 2657
DOM/1 and DOM/2 written notice that subcontract
works complete, 308-10
drawing ¢pp:cved by engineer but later errors found,
536
duty'ts nsure dwelling houses fit for habitation, 364-6
fall ng behind with progress and contractor
supplementing workforce, 361-2
insolvency see under insolvency
materials stored off-site see under payment
negligence action against architect/engineer, 342—4
obligation to accept reasonable settlement between
employer/main contractor, 299-301
obligation to follow main contractor’s programme,
84-6
obligation in subcontract to pay costs of adjudication,
418-20
passing down of main contractor’s damages for delay to
subcontractor, 14850, 159
payment by contractor after employer’s insolvency,
248-51
‘pay when paid’ clauses see ‘pay when paid’ clauses
payment to contractor after main disputed works claim
settled, 316-7
project bank accounts, advantages and disadvantages
of, 284-6
refusal to commence work without satisfactory bank/
trade references, 301-2
retention money, 248
release only after expiry of defects period and
making good defects, 314-5
set-offs see set-offs
subcontracts including sums for liquidated and
ascertained damages in, 159-61
time for architect’s approval of drawings, 63—4
walking off site/suspending work for non-payment see
under payment
see also contractors
‘subject to contract’ agreements to undertake works, 5-7
recovery of costs of tender/preparatory works where
work not proceeded with, 39-40
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substantial completion, 305
suppliers:
architect’s/engineer’s refusal to approve alternative
supplier, 3601
exclusion clauses see exclusion clauses
omitting work including materials from a supplier,
claims resulting from, 173-5
retention of title see retention of title
use of a single specified supplier restricted in public
sector, 360
suspending work see under payment

temporary works, 372—4
tenders and bidding:
CIB guidelines and NJCC Code on tendering
procedure, 9
contractor’s drawings approved by employer’s agent but
errors later found, 43—4, 53-6
employer failing to send site survey to tenderers,
resulting in underpricing, 44—6
employer providing misleading information with
tender enquiry, 33—8
formal contract terms at variance with terms in
quotation and acceptance, 32-3
lump sum estimates, sub-contactor’s entitlement to
increase, 46—7
recovery of costs of tender/preparatory works where
work not proceeded with, 39-40
right to have tenders in the correct form considered,
41-3, 327
tender containing an error accepted in full knowledge
of the error, 29-30
tender with contractor’s conditions of contract which
are not accepted/rejected, 30-2
tender contracts and whether they assist claims a‘ter.a
valid tender is ignored, 41-3
tenderer prevented from adjusting tender a‘ter:
submission but before deadline, 18-20
two-stage tendering, 7-9
what is meant by ‘battle of the forms, 27-9
withdrawal of tender before exyiry ol period for
acceptance, 47-8
termination:
for non-payment, 252-3, 288-9
right to terminate, 374
and repudiation, 375-6
time
‘reasonable time), 151
for submitting loss and expense claims or issuing
information, 224-5
‘time is of the essence’, 110-2
when time of is the essence,
110, 152
time at large, 150-2, 156
completion within a reasonable time, 151
letters of intent, 150
meaning, 150
Prevention Principle, 122—4
variation, 128-30
time sheets, 351-2
trade and bank references, 301-2
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undercertification:
because of risk of contractor’s insolvency, 269
interest claims from undercertification by architect/
engineer, 269-72
arbitration, interest award after, 271-2
failure to certify, meaning of, 269-71
interest on money set-off during insolvency, 272
Unfair Contract Terms Act (1977):
applying to consumers, 328
exclusion clauses, 352-3
exclusion/limitation must be fair and reasonable, 352—4
exclusions/limitations for incorrect information must
be reasonable, 37
unforeseen ground conditions:
employer’s failure to disclose relevant information,
44-6
loss and expense/additional cost, 44-6
responsibility for costs and delay resulting from,
2314
unliquidated damages:
failure to meet milestone dates, 157-9
Prevention Principle, 122—4

variations:

after practical <ornpletion, 169

before practical completion, 128-30

daywork sheets and valuing variations, 255

fair rates auud prices, meaning of, 175-8

loss aiprofit claims for work omitted, 169-71

lss of profit claims for work omitted and given to
another contractor, 171-3

omitting work including materials from a supplier,
claims resulting from, 173-5

quantum meruit claims see quantum meruit claims,
evaluation of

quotations, inclusion of delay costs, 167-9

resulting in delays, 128-30

whether variation creates a replacement or separate
contract, 181-3

weather:
adverse weather conditions and extensions of time see
under extensions of time
bad weather delays caused by earlier employer’s delay,
230-1
walking off site see under payment
winding up petitions to collect debt, 297-8
withholding notices, 287, 290-2
contents of notice, 290-1
contractor insolvent after interim payment due and not
paid, 294-5
judicial guidelines, 291
‘without prejudice’ negotiations, 366—8
adjudicator’s knowledge, 367
dispute as to whether settlement reached after
negotiations, 367
public policy to encourage parties to negotiate, 366—7
without prejudice correspondence admissible if no
dispute, 367

zipper clauses, 2-3



