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ad may be disposed of inter vivos by sale or as a gift or as part of a
ity settlement.’ It may alse be passed on to a person by will or, if the
s intestate, o those persons entitled under the infestacy rules. This
+only deals with the disposition of land by sale, as it is by far the
common and significant form of disposition in practice. Tt is beyond
cope of this book 1o examine the details of land transfer, and reference
cialist conveyancing books should be made.” Sorne basic knowledge
osition by sale is, however, essential for a betfer understanding of the
ining chapters, p@ni’a{,u;aﬂ} those on the protection of legal estates and
cmad equitable interests under a systercof deeds registration.’
he process of land transfer by saic involves invariably two main
Actions: the contract and the completion (le the convevance or
assighment}).* There are however various things a buyer and a seller, or
ro usually their solicitors, havz 2 do before and after the signing of the
cract and before and after fhe completion. There are therefore five stages
& convevancing or assignioent of land by sale.

mga One: Pre formal Contract

%aahges:t to contract or prefiminary agreement®.

formial contract stage, the buver and the seller are simply negotiating.
¥omdy, however, “agres’ on the sale ‘subject to contract’, and until a
niractis signed and exchanged in the usual way, they are not contractually
' * However, in Hong Koug if the service of an estate agent 18 used

o
T

‘For settlernents, see Ch 11

Seg Judith Sihombing and Michae! Witkinson, Hong K’(mg Conveyaneing Law and

« Practice {Hong Kong: Bulterworths Asia {loosetean), Yol 1

~Bee Ch 6.

-Exther forms of wransfer, e eg as 2 gift or by will, etc, are nof normally preceded by a
contract

‘Fors o discussion on prel iminary agreewents, see Helen Yee-Fong Chung,

: (mumvamcmt. Preliminary Agreements and Escape Clauses” (1993) 23 HKLI 282,

“Ad-G v Humphreys Estare (Gueen’s Gardens) Lid | [1986} | HKO 592, (19871 HELR

CART (19871 AC 114, [1987] 2 WLR 343, PC; Spotriswovde, B(zi!an.!me & (o Lidy

: :Dorewz Applicnces Led [19421 2 KB 32 at 35, Keppe! v Wheeler {19271 1 KB 577

i 384, For commentary on the effectiveness or otherwise of the phrase ‘subject to

contract’ in Eneland, see [2001] Conv 86 and 499,
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by the seller to sell his fiat, a “provisional’ or ‘preliminary’ agreement’
usually dmmd by j th? estate ag«am on behall of both the seller and ¢
buver” inary agreement, when s;gn ed byiihg
seiler and ﬂ & bza ;A H s z;\uzﬂh bi ndmﬁ on the parties because it indicate;
the partics” intention to be bound.” The practice of using the words “suly
to contract” subsequently by the buyer’s solicitor in his letier (o the saile
solicitor does not change the binding effect of the provisiona! agreement
If the intention was that the ;}mwmm@ sgreement shoukd not be binding
ciear terms to that effect must be used in the provisional agreement Hs31E
a8 in Grand Subject Tyvestment Lid v Mable Road Co i,,m'ii Aaor,M where
an “offer letter” was headed ‘without prejudice and subject to contract
and clearly provided that neither the offer nor the acceptance of it hy
;ecipimt was 10 constitute a binding obligation on the part of the

In coming to the conclusion that there was not yet any binding confrae
between the partics, Godfrey J, as he then was, “ﬂis;md to what Sir Gath id
Barwick said in Daiman De ’efopmmf Sdis Bhd v ﬁf@:ﬂ?ma L Chin ?’EJ{

employed in ¢ ;orrmunz’cating with each gth“r ctms&dexm against the ba gruurd of iha
ccumistanees it which they have been negotiating, inchiding indnose circumstances
the provisions of any spplicable law. Where they have expressed themsalves in witdl

the proper constriction of the writing ageoisst that background wi'l answer the gHEh

The purposs of the construction s to determine whether the pirties intend presently o
be bound to each other or whether, ne matter how complete their arrangements might
appear 1o be, they do not so imtend wet] the cccurrenes of some further event, inciuding

the signature of some further docwment or the mak ng of some further arrangement, The

Hstate agents are now regulated by the Estate Agents Ordinance {Cay
The estate apend will alzo sigh $is agreement as a pardy & i to ansirs u‘ui he vl
receive his commission fram both the seller and the buyer
see Man Sun Finance {wrrnational) Coip v Lee M’rm Ching Stephen (19 ]f
HEKC 13 g 1240-8 where Godfrey J said ‘the signing of the form brings- ol
existence an hnvmadimely binding sgreement, i does so on the terms on which:
expressly contalne . From the moment the ink is dry on the Wr”eﬂs" signatures,
references fo he tomual sale and purchase sgreement are | ilu«on '
with approvalin Lucehond Tnvestment Led v Super Asian Frvesiment Lid {l‘?@S] Z
HEL 308, CF Yeuny Siu Hong v Chan Siu Meo Sondie 1199212 HEC 559, 71992 -G3]
CPR 37 (a0 agreement to agree and what was 1o thpr‘n ;Fm such dy; eainent was
conciuded; Yt Tui Hing Land Agency Lid v Leung Wing Yin [1986] 1 HRC 574,
[1986-88] CPR 235, However, if the provisional agreement doos not contain all the
material terme, o is liself ‘subject to contract’, it may not be binding: Winw v E?m’i-
(IR77y 7 Ch D2 24, :
See Aw Wing Cheung v Roseric Lid 11997 ] T HKC 146, [1992-83] f'”f{ 3I08; Lant
Tam ¥i & Anov v Chak Wai Man 119931 1 HKC 537, E'%L}F}Z -93] CPR 377, f?mg;
Koag Housing Authority v Hung Pui & Anor [1987] 3 HKC 495, (1086887 (PR
221, "That a provisional agreement calls for & formal agreement that will supersed
it, is not inconsistent with the former being a binding agrecrnent”; Fong Yee Lan 'V,
P You Ling [1992] 2 HEKLR 167 st {74, per Nd,/i.;fﬁih JA. :

(19931 1 HEC 499, [1992-931 (PR 382,
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Safe of Land

is ome as to expressad lntention and is not 1o be snswersd by the presence of
£ any partioular form of words, ™

i1 that whether the parties intended to enter into a concluded contract
iior to be looked at objectively.” In World Food Fair Ltd & dnor
Kong Island Development Lid, the owner of a shopping mali (the
wt) and potential tenants (the plantiffs) orally agreed on certain
h as the monthly ront, management fees and air-conditioning
pon receipt of a cheque for $260.000 as ‘initial deposit’, the

¢ sent the second plaiotiff a draft letter of intent {dated 11

February
sich proposed, inter alia, that the tepancy shouid be for a term of
i ‘commencing § March 1997 {entatively (subject to issuance of
tisn permit) and a prior 7 days written notice wil be served by the
1 the Infended Lessee forthe actual date of commencementof Lease’.
4F Tetter of infent also provided that afl the terms contained therein
biect o the formal Lease Agreeiment’. After that, the defendant
“plaintiffs access to the premises to enable their contractors fo
¢ filting out works. Subslantial expenses v ¢ incurred by the
fs, but no formal agreement was signed. The plainsiffs’ claim for
‘of the deposit and damages was distussed by the judge, who

g

ge's decision was reversed by the Court of Agppeal,” which was n
versed by the Court of Final Appeai. As Ribeiro PJ put it, “the Court
al may have giver undue weizht to what {the witnesses] sald were
ihjective intentions as deling against the defondant’s case’.'® The
“approach should be 14 ausess the evidence of the withesses against
nfemporanecus dociments to decide whether obiectively the parties
neonditionally reachod final agreement on all the intended terms of
o\ The standard preliminary agreement used by the estate agent
includes 15 description of the property, the price and the parties.
opine the provisional agreement, the buyer is usually required
epasit of 1% of the purchase price. The provisional agreement
sLtains terms which allow the seller to resile from the agreement
& minimal damages only, which is often the loss of the initial

198111 MLY 56 at 58 (emphasis added by Godlrey .

Horld Food Falr Lid & Anor v Hong Kong Islod Development Lic FR007] 1 HKS
387, [20071 1 HELRD 498, (2006) 9 HECFA FA, alpara 35, eiting Kwar
e Mem v Yoocov Ozer (1997-9%) 1 HKCFAR 343 a1 354,

Vorld Food Foir Lid & Anoe v Hong Kong Island Developmaent Ltd, HCA 26022000
£11 Wovembar 20073, Deputy Judge Carleon) -

orld Food Fair Lid & Anor v Hong Komg Isiond Development Lid [2005] 1 HRC
594, CA, . :

Hd Fopd Fair Lid & Anor v Hong Kong Ieland Development Ld 20077 1 HKC
B7, 20071 § HELRIY 498, (2006} 0 HKCFAR 735, at para 35 { emphasis original).
ibid at para 38,
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deposit of 1% of the purchase price plus the same as liquidated damages.
it often also requires the buver to pay the deposit on the day the preliminary -
contract is signed and the balance of the purchase price the day after.”” Such
an absurdity, caused by the mindiess use of a standard form of contract hag
caused concern among the profession and comsumers, and the Consumer-
Council and the Law Society of Hong Kong are fnvestigating ways oi
regulating the industry. o
Where the buver buys the property from the developer, whether
completed units or units in an unfinished development, the buyer 1s usually
required to sign a binding memorandum for sale with the developer and to
pay a deposit of 5% of the purchase price. The buyer and the developer arg
often jointly represented by the developer’s soticitor, although the buyer iy
entitled to appoint his own solicitor. The sale and purchase agreement will
usually be signed by the buver in the presence of the solicitor within three -
working days of the signing of the memorandum Tor sale and the agreement
is usually in the standard form contract containing standard ferms under
the Consent Scheme or mandatory terms under the Non-Coensent Scheme ®

(b} Searches, enguirics and inspections

As w many other contracts, the basic rule in a coatract for the sale of idnd'
is caveat empror {let the buyer beware). It & therefore tmportant for the
buyer (or his solicitor if he instructs a soheitor before he enters into any .
agreement to buy the land) to carry out ceeiches, enquiries and inspections
to find out more about the condition ot the property to be transferred before
he signs any agreement. Where oo ustate agent is engaged by the buyer.
such searches are usually done by e agent as he is required to provide the
buyer with certain prescribed information including particulars of current
ownership and subsisting oncumbrances i respect of the property, the total
or entire area comprised 1 the property, the year in which construction of
the property was compicted, any festrictions on the user of the property, the
unexpired term of the Government feases, etc.” The buyer should still make
engquiries and fuspections of the property and should seek legal advice on'
how to condact enquiries and inspections. This, however, does not appear
to be the case in practive in Hong Kong. All too oflen eager buvers who-

“The validity of this practice was recognised in Kentex Brvestment Ftd v Hul Lap Ping
Sam {1992) MIF No 3447/91 at 7, per Godirey §. His Lordship, however, did not;
disciss the relationshin between such practice and the principle of bare trusteeship
urder the rile in Lake v Bayliss [197412 AHER 1114, nor did he explain whether the
stipulated damages {double the deposit of 1% of the purchase price) might be void:
aa a penalty. In Workers Trust & Merchan Bank Lid v Dajop Invessments Led {19931
2 Al ER 370, the Privy Council beld that & deposit of 25% can only be a genuin
deposit if special circumstances justified it. &
This practice has been criticised as absurd by Godfrey n Thing Lung Investment { v
Ltd v Yu Sof Kin (1989} | HELC 513 av 535, [1089-91] CPR 377,
For details on Consent and Noo-Consent ‘%Lhemes see Sthombing and Wilkinsot,
ap cit, Vol 1, Ch IV, paras 33-75.
Sae Hstate Agums Ordinancs {Cap 5117 3 36(1) and (2},
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Sale of Land

o unfariliar with fezal minefield of conveyancing matters will go o an
ageni whose staff will bring them to view the property ang if the
ers like the property fhey will sign the provisional agreement prepared
o the estate agent or the memorandum for sale prepared by the developer
hich, as montioned earlier, is ofien binding. Tn some cases, a buyer will
gign a preliminary agreement without viewing the property as it is let
.it'eo a tenant. The buyers do not have the opportunity and indeed some
thiem do not see the need to mke such enquiries and inspections. In
case of a first-band purchase from & developer, often a buyer does not
v get to inspect the aclual unit he is buying before the memorandum
sale is signed. The buyer will usually have to rely on the floor plan, the
15 brochure, the architectural model of the development displayed at the
loper’s sales office, the show flats and his imagination, Furthermore,
buyer is often requited to sign the formal sale and purchase agreement
tin three days of the signing of the memorandum for sale. There is
fare Hittle time for any searches and enquiries to be made.
While it is true that where the seier guarantess good title™ and the buyer
Athdraw if the seller cannot give good title later, it may be wise to do
& gearches before any agreerment is signed in order to avoid potential
a1 problems.
caveat emptor rule does not apply to latent defects, 50 the seller s
der o duty to disclose any latent defects in his title; it is the sefler’s duty to
vide a good title unless the provisional agreemeis if any, or the formal
ale and purchase agreement it no provisional agreament is signed, contains
nress provisions to limit the title fo be given,
fent defects are encumbrances and aiy olier adverse interests which
spective buyer cannot discover for bimself by a reasonable inspection
he property and cover estate cofivacts, unwritten equities,” notices
aid by the Building Authority or Highways Department, restrictive
aniants, certain casements such as underground pipelines, leases whers
nant is 1ot i POSSESSIoN, Bte. patent defects need not be disclosed by
ter, although it is now eatirely clear what amounts to patent defects
g is very litthe Hong Kong authority on this subject. Matters such as
isible broach of covenants in the Deed of Mutual Covenant where the
perty is a unit e w multi-storey building, any rights of way, ownership
ainfenance of the duveway, planning matters and possibiy any illegal

defective or defeasible title is not a good title, A defective title 1s either a title which
Ho selier doss not have or a ke whick is subject to existing encumbrances. A. defeasible
e 15 a title which can be aveided either because of the sitcamslances of the fansier
fraudulent conveyanee of preference) of because of breach of the conditions in the
Livvernment leass of the Building Ordinance or the Buitding Regulations.
v example, Hillier Development Itd v Tread East Led {19931 1 HEC 285;
907-93] CPR 416; Financial and Investment Services for Asia Lid v Baik Wha
Fiternational Trading Co Lid {1985 HKLR 103
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structares,™ any breach of the covenanis in the Govermment lease, elc may
well be patent defacts. : C
Apart from disclosing any latent defects where the seller agrees to give
good tite, the seller does not have to volunteer any information. Even where
matiers tnay well be patent defects, the prudent buyer should snake standard
enguiries of them. This exercise can be the biggest hazard for prospective
buyers who have o incur considerable time and effort to gather information
which may already be possessed by the seller.” When questions are asked
about the property, the answers the sefler gives must be accurate o ihe best
of his knowledge. 1f the buyer enters nto the contract as a result of certain
misrepresentations on the part of the seller, he may rescind the contract and/
or sue for damages.™ S

(i} Land ﬁegisa‘ﬁ'y .s*mire:'hés

As will be seen, all deeds, conveyances and piher instraments in writing

must be registered at the Land Registry in order to obiain priority against

any subsequently registered deeds, conveyanoes of instruments  in

writing.?’ A search af the Land Reglstry will thererare roveal the registered

epcumbrances on the property. The buyer <o then make an informed

decision as to whether to buy the propeity. An estale agent is required to -
provide his client with this information bofore a preliminary agreement is

signed.

(33 Companies Registry seqrtnis

If the seller i3 & company regisiered under the Companies Ordinance {(Cap
173, it is necessary o undertake a companies register search. This is to
discover any fixed chuge or floating charge over the land owned by the -
company and the Lompany’s capacity for execution. These charges will
normally be regisiered at the Land Registry. S

tant River Lid v Asie Murketing Lid 719507 1 HKLR 267 [1986-881
fd . £ R

1n Bngland, anattempt w selve this problew was made by the

by miroducing a ‘MNational eotoool” a2 resull of the recommenda 3
Cosmission’s Convevancing Standing Committes i 1989 ‘Let the buyer be wei
informed’ {Reports of Conveyaneing Standing Committes, Decembar 1989} ¢ -
para 33, The Natonal Protocol s intendad to bz used in all domestic o ancing
yransaciions. Under the Natlonal Protocol, a seiler is required o provide certall
seandard information including a series of g estionnmites contained in the "Property
information Form’ and & “Fixtures, Fittings and Condenls Form’ and to provide locall
szarches. For an examination of the Nationat Protocol, see |19990] Conv 137 (HW
Wilkinson), 1t should be noted that die prowenl s oaly 4 ime-saving device &5
does not change the caveat emptor tler s «till the buyer’s responsibitity 1o find
out any other information not coverad by the Protocol, Furthesmore the Brotocol i
only voluntary rather than compalsory.

Misrepresaniation Ordipance (Lap 284y 8 M1

Spe Land Regismation Ordinance {Cap 128) 58 2-5.

H6
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nt lease, et myd section of property

<hould also inspect the property carefully to find out if anyone
‘han the seller is in occupation and if 5o whether they have an
the property. Enquiry must be made of the persons in occupation
ad not just the seller® If the buyer fails to make enquiry of
oiher than the seiler who has an anwritten equity or who has
s for less than three vears, he will be bound by the pcoupier's
e nnwritten equity is a latent defect, and the seller will be in

15 duty for not disclosing i to the buyer, if the buyer discovers the
osed equity at this stage, he can avoid a law suit, The buyer should
ol out for any patent defects in the title which are unregistrabie,
4 neighbour’s right to walk across the garden, ete. (It seems that
reinres in breach of the Government lease may be treated as latent
) L particularly if a building order has been made by the Building
unents 10 witing sty for its removal.”) The seller is not obliged to disclose these
1 priority agamst focte 1o the buyer. Inspections of property are normally carried out

mstruments m he buyer himself with pethaps some advice from his solicitor, if he has
real the rogistered ciod one, on the matters 1o look out for.
wke an informed ‘ '
ent is required o
nary agreement is

ler agrees 10 give!
dion, Even whers
1 make standard’
d for prospective:
ather informalion
estions are askéd:
wcurate to the best
a result of certain
ithe contract and/

adidisable for the buyer to compission a structural survey of the
{6 be bought to check for physicai derects or ilegal structures
ifferences from the Government (case. In practice, many house
ses are Ananced by lending institutons which will instruct a surveyor
s whether the seeurity offered.s sound. This will have to be paid for
buver and the buyer will usuaily be reluctant to commission his own
ional survey. If the surveyor is neghigent in his assessment and report
the fending institution which helps tinance the purchase, and the
sbsequently suffers loss, the surveyor can be Hable o the buyer.”

v Ordinance (Cap
search. This is o

mdd owned by the
hese charges will

srafting and approving of contract and checking evidence of title

ind made all the relevant searches, enquiries and nspections, if the
hanpv with the property on offer and agress to purchase it, the
genuwill draft the preliminary of provisional contract. (If the buver
siched a provisional agreement before any searches etc, which is often
then such searches, ete mentioned above and any requisitions
norally carried ‘out after a formal sale and purchase agreement is

LR 207; {1986.-88]

o Law Society in 1990
nendations by the Law
“Let the bayer be well
,, December 1989 at
omestic convevanoing
red to provide certain
dained iy the Property
m” and to provide local
19501 Conv 137 (HW
ime-saving device and
s rsponsibility to find
wrmors the Protocol s

W Chim Ying v Cheng Kam Wing [1991] 2 HKLR 253, CA; Willioms & Ghns’
Bonk Lid v Boland [1981] AC 487, {19801 2 Al ER 40%; Hodgson v Marfs [1971]
: 92 at 932, per Russeli L] applied: Kingsnorth Finance Ca Lad v Tizard {19867 1
SWLR 7R3 a1 794, . :

o Ciant River Lid v Asie Marketing Lid [19907 VHKLR 297, [19856-88] CPR 543,
Bt see But Chung Tin v Billion Extension Development Lid & 4nor (199711 HEC
331 Knowledge of an illegal structure does not ipso fucto constitute wailver oF give
i§oto estoppel: ibid. .

i v Edwin Fvans & Sons 119821 QB 438, Smith v Eric Bush (19907 1 AC 831
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signed. ) The estate agent usuatly acts on behalf of both the seller and'the
buyer, especially in the sale of firsi-hand property where the seller is the
developer. The estate agent normally drafis a provisional or prefiuminary
agreement in his own standard form. A prudent buyer should not sign
the agreement before secking advice from his own solicitors. However
in Hong Kong, the buyer ofien signs the provisional agreement before
instructing a solicitor to handie the formal sale and purchase agreeme
and assignment. As mentioned earlier, such a provisional agreement tends
to be hinding as il contains terms which indicate a clear intention to be
hound.?* If the buyer signs the provisional agreement, the seller’s solicitors -
will draft the sale and purchase agreement along the lines of the provisional
agreement. The buyer’s solicitors will request from the sefler’s solicitors.
the draft formal sale and purchase agreement together with the title deeds™
or a certified true copy of them.” The sale and purchase agreement must
reflect the terms of the provisional agreement and it is obviousty important
for the buyer’s solicitors to ensure that this is the case. But if the s¢ lo and -
purchase agreement 18 inconsistent with the provisional agreement, the "
usual contractual principles on variation and waiver would apply.®® R
If the buyer does not sign the provisionat agreemsnt, the seller’s solicitors ©
may draft the sale and purchase agreement in their standard form coniract,
or in a formal contract containing the requisite iwrms under the Consent o1
Non-Consent Scheme, or in the form of Forail in the Third Schedule to the
Conveyancing and Property Ordinance (C2p 219) containing the conditions’
in Part A of the Second Schedule 1o the Conveyancing and Property -
Ordinance {see the end of this chipizr), or a combination of these, or in an'.
open contract’” As will be seen, the contract, whether provisional or the
formal sale and purchase agfe inent, must comply with certain formalities.”
The buyer’s solicitors should check the draft contract and make further
enguiries concerning fhe draft contract or suggestions for any amendment.
The seller’s solicitors will then reply fo the enguaries and submit two coples
of the amended diaft contract. 1f the buyer 1 now happy with the seller’s

Ky The buver's solicitors may do a simple search at the Land Registry just to confirm
10t the seller is indead the logal owner. :
This is s even if the provisional agreement calls for a formal agreemeni & supsrsede
W Yiu Yau Ping v Fong Yee Lan [1992] 2 HKLR 167 at 174, CA; Chan Yook Kwong
v Wong Hee Mao [1962] TIKLR 480 ai 487-497: Branca v Cobarre 1194711 KB
234 followed. : : :
Lee Kenny & Anor v Wong KEwok Yan [1994] 2 HKC 5309 . .
Tnless the contrary infeation is expressed, a buyer of land shall be entitled to reguirs
the selier to defiver i him, for the purpose of giving title fo that land, the original of
{a) the Government lease that relates exclusively to the land, if there is one; and ( b)
any document that relates exclusively to the find and is reguired o be produced by
the seiler as proof of title to that tand ander s 13(1}a) and fe): Conveyaneing and -
Property Urdinance s 13A (added in 2008).

Sew, ex Keung Shin fang v DH Shuttlecocks Lid 1199471 1 HEC 286, [1994- 1995]
CFR 135, For mers details on variation and waiver, see GH Treitel, The Low of
Contracr £10th B, London: Sweet & Maxwell 1999} af pp 97113,

in England, it is a commen practice for the parties to adopt the Standard Conditions
of Sale (3rd Bd, 1995} with perhaps some modifications.
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