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Daubert application in state cases

in, 2:49

FILES
Records and Recordings (this

index)

FINANCIAL HISTORY
Work product of expert, discovery

of �nancial history of expert,
8:20

FIRST CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases, 2:4
Daubert application in state cases

in, 2:45

FOUNDATION
Objections, 10:25

FOURTH CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases, 2:7
Daubert application in state cases

in, 2:48

GENERAL ACCEPTANCE
Products liability cases, applica-

tion of Daubert, 2:27

GENERAL RULES AND ISSUES
Retention and initial issues, 7:2

GOVERNMENT EMPLOYEES
Retention and initial issues, 7:8

HEARINGS
Class certi�cation hearings, 9:2
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HEARINGS—Cont’d
Evidentiary Hearings (this

index)

HEARSAY
Work Product (this index)

HISTORY
Work product of expert, discovery

of �nancial history of expert,
8:20

HYPOTHETICAL
Objections, improper hypothetical,

10:28

IDENTIFICATION
Evidentiary Hearings (this

index)
Motions in limine, failure to

identify expert witness, 9:5

ILLUSTRATIVE MATTERS
Generally, 1:3, 2:2
Customs and practices in

industries, Daubert as applied
in, 2:40

Damages opinions, Daubert as
applied to, 2:43

Deposition outline with commen-
tary, work product of expert,
8:26

Documents, sample and illustra-
tive, Appx A

Expert testimony, generally, 2:2
Professional malpractice cases,

Daubert as applied in, 2:38
Work product of expert, illustra-

tion of deposition outline
with commentary, 8:26

IMPROPER MATTERS
Objections, improper hypothetical,

10:28

INDUSTRY
Daubert as applied in customs and

practices in industries, 2:39,
2:40

INFORMATION
Work product, experts relying on

information provided by
attorney, 8:7

INITIAL ISSUES
Retention and Initial Issues (this

index)

IN LIMINE MOTIONS
Motions In Limine (this index)

INTERROGATORIES
Work product of expert, 8:19

INVADING PROVINCE OF
JURY

Objections, 10:30

JUDGMENTS
Work product of expert, experts

and summary judgment, 8:29

JURY AND JURY TRIAL
Assistance to jury as key Daubert

Factor, expert opinions for,
2:24

Objections, invading province of
jury, 10:30

KEY DAUBERT FACTORS
Generally, 2:17 to 2:23

LEADING OBJECTIONS
Speci�c trial objections, 10:19

MALPRACTICE
Professional malpractice cases,

application of Daubert, 2:36
to 2:38

MEDICAL CAUSATION
Generally, 2:35

MISCHARACTERIZING
Objections, 10:17

MISQUOTING
Objections, 10:17
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MOTIONS IN LIMINE
Generally, 9:3 et seq.
Disclosure, insu�cient discovery

disclosures, 9:6
Grounds of Rule 403, 9:8
Identi�cation of expert witness,

failure, 9:5
Objection at trial, basis for, 9:9
Quali�cations, 9:4
Relevance, 9:8
Reliability, lack of, 9:7

NARRATIVE APPROACH
Trial questioning technique, 10:7

NINTH CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases,
2:12

Daubert application in state cases
in, 2:53

OBJECTIONS
Generally, 10:13 to 10:30
Ambiguous, 10:14
Answered, asked and, 10:16
Argumentative, 10:20
Asked and answered, 10:16
Assumption of facts not in evi-

dence, 10:21
Best evidence, 10:27
Characterization or

mischaracterization, 10:17
Competence, 10:24
Compound questions, 10:15
Cumulative, 10:26
Document speaks for itself, 10:18
Foundation, 10:25
Hypothetical, improper, 10:28
Improper hypothetical, 10:28
Invading province of jury, 10:30
Leading, 10:19
In limine motions, basis for objec-

tion at trial, 9:9
Mischaracterizing, 10:17
Misquoting, 10:17

OBJECTIONS—Cont’d
Relevance, 10:23
Speci�c objections, generally,

10:13
Speculation, 10:22
Trial, generally, 10:13 to 10:30
Ultimate issue, 10:29
Unintelligible, 10:14

OFFER OF PROOF
Evidentiary hearings, 9:11

OPENING STATEMENT
Generally, 10:1

OPINION TESTIMONY
Generally, 1:1
Illustrative cases, 1:3
Overlap with Rule 702, 1:2

OUTLINES
Work product of expert, outline of

deposition, 8:26, 8:212

OVERLAP
Opinion testimony, Rule 701

overlap with Rule 702, 1:2

PAYMENT
Court appointed experts, alloca-

tion of responsibility for pay-
ment of, 6:2

Retention and initial issues, pay-
ment of expert witness, 7:7

PEER REVIEW
Key Daubert factors, 2:20
Products liability cases, applica-

tion of Daubert, 2:28

PLANS AND PLANNING
Trial, planning for direct

testimony, 10:2

POTENTIAL MATTERS
Work product of expert, potential

rami�cations of withdrawal
of expert, 8:21
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PRACTICE
Preparation of witness, 11:6, 11:9

PREPARATION OF
DOCUMENTS

Generally, 10:4

PREPARATION OF WITNESS
FOR DEPOSITION

Generally, 11:1 et seq.
Covering topics and documents,

11:8
Daubert, 11:10
Experts, generally, 11:7 to 11:10
Fact witnesses, 11:1 to 11:6
Policing the questions, 11:5, 11:8
Practice, 11:6, 11:9
Safe harbors, 11:5, 11:8
Sampling, 11:8
Systematic approach, 11:2
Testing, 11:8
Truth, 11:3

PRIOR MATTERS
Independent research as key

Daubert factor, 2:18

PRODUCTS LIABILITY CASES
Generally, 2:25 to 2:33
Acceptance, general, application

of Daubert, 2:27
Alternative design, application of

Daubert, 2:32
Connection with litigation,

application of Daubert, 2:31
Daubert as applied in, generally,

2:25 to 2:33
Di�erential analysis, application

of Daubert, 2:30
Error rate, application of Daubert,

2:29
Expert testimony, generally, 2:25

to 2:33
General acceptance, application of

Daubert, 2:27
Peer review, application of

Daubert, 2:28

PRODUCTS LIABILITY CASES
—Cont’d

Publication, application of
Daubert, 2:28

Testing, application of Daubert,
2:26

PROFESSIONAL
MALPRACTICE CASES

Generally, 2:36 to 2:38
Daubert as applied in, 2:36 to

2:38

PUBLICATION
Key Daubert factors, 2:20
Products liability cases, applica-

tion of Daubert, 2:28

QUALIFICATIONS
In limine motions, 9:4
Practical experience and training

as proper basis for quali�ca-
tion as expert, 2:41

QUESTIONS
Trial (this index)

QUOTATIONS
Objections, misquoting, 10:17

RAMIFICATIONS
Work product of expert, rami�ca-

tions of withdrawal of expert,
8:21

RAPPORT
Trial, establishment of rapport,

10:5

RATE OF ERROR
Error Rate (this index)

REASONS, STATEMENT OF
Work product of expert, 8:12

RECORDS AND RECORDINGS
Consulting experts, discovery of

�les, 8:3
Contents of writings or recordings.

Trial (this index)
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RECORDS AND RECORDINGS
—Cont’d

Documents (this index)
Reports. Work Product (this

index)
Trial (this index)
Work Product (this index)

RELATIONSHIP
Bases of opinion testimony by

experts, relationship between
Rule 703 and Daubert, 3:3

RELEVANCE
‘‘Fit’’ as key Daubert factor, 2:24
In limine motions, 9:8
Objections, 10:23
Scienti�c community, key Daubert

factor asrelevant acceptance
of theory by, 2:19

RELIABILITY
Daubert as applied in professional

malpractice cases, reliability
analysis, 2:37

In limine motions, lack of reli-
ability, 9:7

RELIANCE
Work Product (this index)

REPORTS
Work Product (this index)

RESPONSIBILITY
Court appointed experts,

responsibility for payment,
6:2

RETAINER AGREEMENTS
Generally, 7:4

RETENTION AND INITIAL
ISSUES

Generally, 7:1 to 7:8
Agreements, retainer agreements,

7:4
Con�icts of interest, 7:3
Contingency fees, 7:5

RETENTION AND INITIAL
ISSUES—Cont’d

Excessive fees, 7:6
Fees and expenses

contingency fees, 7:5
excessive fees, 7:6

General rules and issues, 7:2
Government employees, 7:8
Payment of expert witness, 7:7
Retainer agreements, 7:4

‘‘RULES OF THE ROAD’’
Work product, ‘‘rules of the road’’

in deposing expert, 8:23

SAMPLES
Documents, sample and illustra-

tive, Appx A

SECOND CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases, 2:5
Daubert application in state cases

in, 2:46

SELECTED CASES
Ultimate issue, conclusion, 4:3

SEVENTH CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases,
2:10

Daubert application in state cases
in, 2:51

SIXTH CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases, 2:9
Daubert application in state cases

in, 2:50

SOWING SEEDS OF
DESTRUCTION

Work product of expert, sowing
seeds of destruction in depo-
sition, 8:24

SPECIFIC OBJECTIONS
Objections (this index)
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SPECULATION
Objections, 10:22

SPOLIATION
Work product of expert, 8:8

STANDARD METHODOLOGY
Key Daubert factors, standard

methodology in deriving
opinion, 2:21

STATEMENTS
Work product of expert, statement

of opinions, reasons, and
basis, 8:12

STATES
First Circuit, Daubert application

in state cases in, 2:45
Second Circuit, Daubert applica-

tion in state cases in, 2:46
Third Circuit, Daubert application

in state cases in, 2:47
Fourth Circuit, Daubert applica-

tion in state cases in, 2:48
Fifth Circuit, Daubert application

in state cases in, 2:49
Sixth Circuit, Daubert application

in state cases in, 2:50
Seventh Circuit, Daubert applica-

tion in state cases in, 2:51
Eighth Circuit, Daubert applica-

tion in state cases in, 2:52
Ninth Circuit, Daubert application

in state cases in, 2:53
Tenth Circuit, Daubert application

in state cases in, 2:54
Eleventh Circuit, Daubert applica-

tion in state cases in, 2:55

SUBSTANTIAL SIMILARITY
DOCTRINE

Evidentiary hearings, issues and
expert application, 9:10

SUFFICIENCY OR
INSUFFICIENCY

Work product of expert, avoiding
problems regarding su�-

SUFFICIENCY OR
INSUFFICIENCY—Cont’d

ciency of reports, 8:17

SUMMARIES
Checklist for using, 10:9
Trial, 10:8, 10:9

SUMMARY JUDGMENT
Work product of expert, 8:29

SUPPLEMENT OR
SUPPLEMENTAL

Government web sites and
electronic data to supplement
expert, 10:3

Work product of expert, duty as to
supplementing discovery,
8:27

TECHNIQUES
Trial, technique of questioning,

10:6, 10:7

TENTH CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases,
2:13

Daubert application in state cases
in, 2:54

TESTS OR TESTING
Key Daubert factors, tested or

testable opinion, 2:22
Products liability cases, applica-

tion of Daubert, 2:26
Work product of expert, test evi-

dence, 8:10

THIRD CIRCUIT
Daubert and Kumho Tire rulings,

recent and leading cases, 2:6
Daubert application in state cases

in, 2:47

TIMELINESS
Work product of expert, avoiding

problems regarding timeli-
ness of reports, 8:18
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TOXIC TORTS
Epidemiology cases, application

of Daubert, 2:34

TREATISES
Trial, expert witnesses and

treatises, 10:10

TRIAL
Generally, 10:1 to 10:31
Checklist for using summaries,

10:9
Closing argument, use of expert

evidence in, 10:31
Cross-examination, 10:11
Documents, preparation of, 10:4
Jury and Jury Trial (this index)
Narrative approach, questioning

technique, 10:7
Objections (this index)
Opening statement, 10:1
Planning for direct testimony,

10:2
Preparation of documents, 10:4
Questions, generally, 10:12
Rapport, establishment of, 10:5
Speci�c objections. Objections

(this index)
Summaries, expert witnesses and,

10:8, 10:9
Technique of questioning, 10:6,

10:7
Treatises, expert witnesses and,

10:10
Videotaping depositions for use at,

8:28
Work product of expert, videotap-

ing depositions for use at
trial, 8:28

ULTIMATE ISSUE
Generally, 4:1 to 4:3
Application of Rule 704, 4:2
Conclusion, selected cases, 4:3
Introduction, 4:1
Objections, 10:29

UNDERLYING FACTS OR
DATA

Disclosure of facts or data
underlying expert opinion,
5:1, 5:2

UNINTELLIGIBLE
Objections as, 10:14

VIDEOTAPING
Work product of expert, videotap-

ing depositions for use at
trial, 8:28

WEB SITES
Government web sites and

electronic data to supplement
expert, 10:3

WITHDRAWAL
Work product of expert, potential

rami�cations of withdrawal
of expert, 8:21

WORK PRODUCT
Access to con�dential informa-

tion, 8:9
Adequacy of report, avoiding

problems regarding, 8:16
Attorney, experts relying on infor-

mation provided by, 8:7
Avoiding problems, reports, 8:15

to 8:18
Basis of report, statement of, 8:12
Commentary, illustration of depo-

sition outline with, 8:26
Compliance eith Rule 26 failure,

reports, 8:14
Con�dential information, expert's

access to, 8:9
Consulting Experts (this index)
Depositions (this index)
Destruction in deposition, sowing

seeds of, 8:24
Failure to comply with Rule 26

requirements, 8:14
Files of consulting experts,

discovery of, 8:3
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WORK PRODUCT—Cont’d
Financial history of expert,

discovery of, 8:20
Illustration of deposition outline

with commentary, 8:26
Interrogatories, 8:19
Judgments, experts and summary

judgment, 8:29
Other experts, experts relying on

work of, 8:6
Outline of deposition, 8:26, 8:212
Potential rami�cations of with-

drawal of expert, 8:21
Rami�cations of withdrawal of

expert, 8:21
Reasons, statement of, 8:12
Reliance

attorney, experts relying on
information provided by,
8:7

other experts, experts relying on
work of, 8:6

Reports
generally, 8:11 to 8:18
adequacy, avoiding problems

regarding, 8:16
avoiding problems, 8:15 to 8:18
basis, statement of, 8:12
compliance with Rule 26

requirements, failure of,
8:14

failure to comply with Rule 26
requirements, 8:14

WORK PRODUCT—Cont’d
Reports—Cont’d

reasons, statement of, 8:12
statement of opinions, reasons,

and basis, 8:12
su�ciency, avoiding problems

regarding, 8:17
timeliness, avoiding problems

regarding, 8:18
‘‘Rules of the road’’ in deposing

expert, 8:23
Spoliation, 8:8
Statement of opinions, reasons,

and basis, 8:12
Su�ciency of reports, avoiding

problems regarding, 8:17
Summary judgment, 8:29
Supplementing discovery, duty as

to, 8:27
Test evidence, 8:10
Testifying experts, 8:4
Timeliness of reports, avoiding

problems regarding, 8:18
Trial, videotaping depositions for

use at, 8:28
Videotaping depositions for use at

trial, 8:28
Withdrawal of expert, potential

rami�cations of, 8:21

WRITINGS
Trial (this index)
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