wes, indictments and the Trial

¢ focuses on charges and indictments and outlines the stages in

apic
¢ o criminal trial, Topics to be addressed in this chapter include:

it O

Serecting @ pay:

opening and closing addresses:

Cthe no case 1o answer submission

Cthe judge’s summing up and directions to the jury.

) problems that may arise requiring discharge of the jury; and

taking the verdict.

ARCES AND COUNTS ON THE INDICTMENT
harge heerd in a criminal court should specify an offence known 10 the
inelude encugh particnlars to allow (he defendant to determine the
d not be bad for duplicity. The rule

gation made against bim, and shoul
tars of each charge alleged

agninst duplicity requires that the particy
isld refer to the commission of only one offence.

ection 102 of the Magistrates Ordinance requires that for every
offence there nist be a separate complant of
allegations arising out of the same crimina
the same proceedings.

sllegation of a criminal
information.  However,
transaction may be dealt with by the court in
here o charge requires amendment, it may be amended pursuant o
ion 27 of the Magistrates Ordinance.
In the Diistrict Court, a charge sheet 1s drafied op behalf of the
o for Justice, in sceordance with the form which appears in the
ule to the District Cowrt Ordinance.” Whese proceedings have

shed
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Emponelling the Jury
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Lrive or Legislatve Council and justices of the peace.

ipted public officers are a8 follows:

. deputy judges, District judges, and deputy District judges;

srars, Senior Deputy Registars, Depuly Registrars, and

it Registrars;
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Aive.or members of the staff of any court or tribunal established
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is chapter focuses on sentencing: the theories of pusishment and

ing dispositions available (o the court. Topics 1o be addressed
$-

T

the classic theories of punishinent:

the meaximum penally system;

Jtff or guideline judgments,

the role of the prosecutor al sentencing;
mutigating and aggravating factors;

the “clang of the prison gates’;

i) parity of sentences:
© rEmission;
reduction for time served;

taking other offences inio consideration;

V) pre-septence reports;
V) sentencin o procedure;
%Vij preparing the ples in mitigation: and

diproposing a realistic sentence,

HEORIES OF PUNISHMENT

e four classic theories of pumishment were considered and given a
odern inferpretation by Lord Justice Lawion in the case of K v
Sargeant.) In that case, Lord fustice Lawton observed that any judge who
omes to sentence ought always to have the four classic theories in mind

{1574) 66 Cr App R 74.77.




Sentgaving Theories of Punishment

idenced by the sentencing attitude towards offenders who commit
coent assaults against fellow passengers travelling on the MTR 4

In Re Applications for Review of Certein Sewtences by the
sorrey-Lrenerd,” the Hong Kong Full Cowet held tha

ard should consider which of them has grestest importance in the ¢p
before him, by applving the sentencing theories o the facts of the cas
The four classic theories are discussed below,

Retribution

A court errs in principle B assesses o penalty on the basis of what
is approgriate to the offender withowt due regard 1o the reguirements
of the public interest, it the public inferest calls for an exemplary
sentence to deter others with the object of affording profection o the
oaiblic.

in delermaining the appropriste senfence a cowrt must take into
consideration all the factors relating to both the crime and the
criminal and give such faciers the weight which the circumstances
mmay from e o toee demand.

A court should not make a primary decision as 1 whether o deferrent
ssnience s appropriate for an offence before even considering the
possibie effect on the individual crimipal,

cept of "an eve £y
e criminal just
wtion still has

Whilst Lawton LJ observed that the Old Testament con
an eye and fouth for tooth’ is no longar celevant in i
system of today, he found that a modern form of retn
place,

i

3

o

iy

Soctety, theough the courts, must show Us abhorrence of partionlar types of:
crime, and the only way In which the courts can show this is by the
sentences they pass. The courts do not bave o reflect public opinton. O
the other hand courts must nod disregard it Perhaps the main duty of th
cowt 1% to fead public opinion”

5

the degision of the Hong Kong Court of Appeal, The Attorney-General
Jpvia Lee Po-mant the Court considered the sentence of 2 vourh aged
wof age, who pleaded guilty at the earliest available opportanity 1o
=vount of kidnapping, confrary 1o section 42 of the Offences Against
Person Ordinance, and one count of administering chicroform with
t fo cornmit an indiciable offence, contrary 1o section 21 of the same
{pance. The victhn was eight yvears of age and had been randomly
ced; the motive was financial gain. The sentence pussed by the wial
¢ was for detention in a Traiming Centre. The Attomney-General
ieht review of the sentence on the basis that i was manifestly
dequate and the Court set aside the Training Centre order and
betituted a sentence of five years imprisonment. In giving reasons for
ecision, the Court ohserved that Kidnapping can cause great harm o
ctim himself and, in addition, enommous distress (o the family of the
1. The Court stated that the youth of an offender. while a factor to be
i in mind, is not 2 predomunate factor in sentencing. Deterrence is
3 factor

he case of HXSAR v Chan Me-Kong” an appeal from the
strates” court to the Couart of First Instance, the Court considered a
ence of four months imprisosment imposed on a shopkecper who
uited o tourist when she refused 1o buy certain goods. The offence
he offender’s first criminal conviction but the magistrate imposed a
ice intended to deter the public and protect the ourist industry. The

Retribution is reflecied in the senience as an expression of society
condemnation for the cholee exercised by the defendant and auribution
moral blameworthiness, -

Ucterrence

There are two aspects of deterrence: specific deterrence of the offen
and general deterrence of likely offenders. Lord Justice Lawion obsery
in & v Sargeant that experience has shown that deterrence of the offend
i not 2 very useful sentencing approach. Most offenders who are capay
of being deterred will be deterred by a prison sentence and for those wi
are not deterred by the prison experience, there is likely to be a ki
degree of recidivism anyway, 5o far as general deterrence of othes
concerned, Lawton LI commented that "It 15 the experiecce of the co
that deterrent serdences ave of Hitle value in respect of Sftences whic
commitied on the spur of the moement, either in hot blood or in drink
both, Deterrent sentences may very well be of constderable value wi
crime is premeditated, Burglars, robbers and users of firearmg
weapons may very well be put oft by deterrent sentences’. -
Where an offender has not been deterred by previous senfencing,
Cowrt may view this faclor as ag aggravating feature. The courts may,
adopt 2 more sivingent approach o sentencing for a particular ©
taking root in the community, i order 10 deter potential offender
Heavier sentences may be imposed {as so-called deterrence) whete
offence s prevalent: sec HESAR v Vip Kwok-Fai® Statistics may be €
for or submitted to prove prevalence. In Hong Kong, this has:b

Attorney-Gereral v Ny Sai Man 119941 1 HEKOLR 151,
£ i |
FRYHKLR 370,
YRR 70
AED 7R,

ibid,
P002) HELRD 312,

e I3
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L. Asugenersl proposition, sentences of peneral deterrence snmj;ﬁ T
be impused on first Gme offenders, However, previcug SE
haracter was 0ot a prohibition against this and if the facta ;#éré gve this end, Treatmemt reEquires ;‘,{}.z"n:fszzumh igmdlw %@ az;dm‘pm
sutiiciently grave such a senience might be perfectly proper: w- ;md appropriately trained personmel. The probation and
tvices provide assistance in this regard through supervision

éa’{i (o young otffenders.
Efﬁ fi";;:-, m $€ of 8{’( y()iem' ;‘m i’mma 3 Hui Ss'af~;?'z.g}”£ﬁ the Cowt of

20 o principle, although sentences of a general umc;wm RATUre Wers & 6
litfde value fo offences which were commitied op the spur of ¢4
moment, this 16 bar i a deterrent sentence sven it assanle gy
when the clrowmatances demanded it Thus even if, as the defe; ndan
argued, the assault had been commitied on the spiar of the mx}ane;ﬁ
the smms ate was entiied on the facts o take the deterrence facty
inlo ae 3

3 Hong Kong's repulation as a tourist destination was well within ih

province of the magistrale’s discrefion when considering a sentepe

of general deterrence.

1‘:‘“5';3 ziam m‘ @.(}_zgf:r} and 5‘1&@ ¢ E {hi. fa before Ew ﬁaxﬁ 1 mz;i Ha
sentenced to imprsoament for 21 months. on muﬁ é the charges
ith the sentences ordered 10 be served concurrently. The juc é:{% Eu{ihs,{
ered that the sentence of imprisonment was to be suspended for a
wd of three years. The Secretary for Justice applied to the Court of
cal to review the sentence on the ground that it was wrong in
ciple tosuspend sentences for serious commercial fraud involving
ol st

Che respondent had made a full and frank confession and made full
&H ’isaif'm iﬁa‘“fbw %‘ﬁ 'vmf«; aire ‘ii“d i e t{} }’}i“(}biébi;"tﬁ; in g;:am.irng

Frevention/Incapacitation

Lopddustice Lawton observed, in B v Sargeans, that urdortunately thies
are some offenders for whom neither deterrence nor rehabilitarion s T
eliective, These offenders will commit crimes when the Opportun
arises, and may be regarded as a danger o society, For these offend
the principle of incapacitative and preventative %em&ﬂ{;i?g
established. The sentence may mvolve g long term of j Jl‘ﬂpih@ﬁmti’if M hﬂ %M‘ ?*Wﬂm the “fhﬂ@i ﬂowwu iﬁf“??i ‘ff“u & *v’dﬁ there was
prevent the offender offending again or 0 protect the public. ggs ““’0” that ﬁﬂ’ fver ”3“ M Hom h?‘“ riginal admissions or in any

in an unreported decision of the Court of Appeal, R v Wong Pal-l
the Court considered an appeal against sentence by o fic-,fcmmm who.
piead guilty to two ¢ charges of burglary and four ol harges of giving fal
information 16 pas vnhmken The xamﬂruzsg judge had taken into ace
the defendant’s long criminal record and sentenced him i two yearss a
nine m’amhs imprisomment gn each of the burglary charges and oo
month imprisomment for each count of giving false information, ail th
sentences 10 be served consecutively. The Court, allowing the defend
appeal, held that sentence was excessive and stated that the object of ﬂ
septence was {irst to deter the offender and any other members of 4
public likely to commit that sort of offence and secondly, to prevent
offender from being able to offend ﬁi{zﬂﬁn at feast for the gﬁ”{‘i{){i of hi
detention.

ourt mﬁhwak ?iw &czziﬁnm (7%”%%0;&';;«“{}&1{:

nocases of commercial fraud B i uncommon 0 fnd an immediate
weowledgment of complicity and full restitution. Usually, the offender
‘pleads that no money is left either becanse of business or, ver v commonty,
ambling losses. The unfortunate victims sitaply have to bear their joss.
Ve are fully mindful of the duty of the courts to pass sentences which will

rotect the comaunily by deterring persons who might be like-minded
oM committing similar f.}ﬁmam, Indeed, in the past ﬂu& has boen the
sverwhelming consideration. However, in modern times, more e mplasis
'@~ hz:m nimm ot icmoza suh m zeh ms tration of o‘éh,nda:;“s @s;ﬁ ti*

ie Lmit"f‘ﬁ ii m" ra‘h,ﬁdf" ixﬁ('}% % that ;t will have ligle af'u‘i on sentence.
are satishied that full resutution, particularly o commercial orimes,
st be e sncouraged and that this can only be dune if real weight is given o
1 as o factor mitigating septence. We repeat, however, that, of itself, is not
& "very exceptional ciroumstance” which would warmant a suspension of

Rehabilitation

Rehabilitation is intended to reintegrate the offender Bt sociel
moditying his behavioural attitudes. § Li’"db}hiauur assuines the cause
criminality Be fn individual maladjustment or social conpditions.

X dicial discretion is particularly important in sentenc cing, as the facts of
The Hong Kong Bili of Rights Ordinance, at Article 6{3), siate:

b individual case should be properly sai;e od in the sentence chosen.

the essential aim of the prisen sysiem is rehabilitation.

2 HFLRD 230,

242,

‘]Q;g

8 Unsepowed, Criminad Appeal No 509 of 1984, fidd, st g




