yprir 15 TaE COMPANY SECRETARY

sec,ret y pl&v P fuﬁdamt,ﬂmliy 1mp011ant ro?e i t,nsurin A
: Ag ﬁhzs 1‘; zm area whxch is contmua&ly

dati{:e fequn‘emc ts tiﬁéc ﬁm any %ecrctary
' in order io: kﬁ:ep pacf: W!ﬂi the%&:

g i‘ha’t dlIﬂLEOIS had dcces'-". 0. 1] c'compaﬂy secretary, whwh qxzoteé. thb_'
'\f the role of company semetaiy in the Ladbury Rf:port1 as fol 10w~3. .

¥ s«@mp'my Sncretary has a key role to pi&y in emurzng that bomd proccdu; £5

B beﬁ‘n followed and revularly rev;ewed The chairman anid boa:d wiik both' :
ook fo the (.ompemy écmtary for: gmdanw on-what their msponsiblimcb i
are under the mlss and; regalatzens o which: they are: bubJECt and how thf)bc. ;
regpemsibititics. thU1d be dtacharged Al{ cixmctsr% qhouid hewe accu;s. tothe .
dvice that the. -
aurman ss cni:ﬁcd 0 thc strong quppor& of thﬂ con}pany v.ecrctaly m’cnsum;g '

ve fL.ncmonmg ot s,he board : : AR

c ciespitc_ ihif. cntlca}iy m&porumi ole; both the tmute Iaw and non:.
Ty documeﬂts gwe .eiatwei 'iitﬂe 2Xp 101{" gmdance s to the role and

ecific statutory recovmnon u '_der C

o4 bc}dy ‘corporate, mcludc*; a chrector ;nanager or’ secratary
iy, the compzm Secretury is.an. ofﬂcer of the Lompany Sub_]ect o aﬁ

8 Qf the coO wh1ch apply to officers. However; unlike the po%ltzons _
he “secretary” dbes not merit a separate defipition
dez sccnog 2 of th CO which :s; womewhat anomdlous ﬂwen thc uuportdnce 0f

Mihnugh there is.no deﬁnmorz of “s{,cremrv in sectmn 2. of ihz: ( O an amendment 10, Tabkz A
: QGmpamea {Amendment) Otdmance 2003 added deﬁmm}n of : secretary. to: mean.
ppomted o, perform the dagies of searefary, of the uompany ‘Regulation:112-6f the. "
L of Agsoclation “Fahle A inithe’ Flist. Shiaedztlc toy:the. € als0. prowdc% ‘that: -
tthe ecra,tary ha!l be appomsed by the d;ret,tms for suth tarm al: such wmunemlzon dﬂd upcm S
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Requirement to have a Secretary - .

Section 154¢1) of the CO provides that every company: shall
Secretary. Prior to the introduction of this section in 1984,
specifically require a company to have a secretary.’ A director o
also be the secretary of the company (section 154{1A)) provided
the company’s sole director (section 154(1B)). A privat _bo'mp}a
one director shall not dppoit as its ‘sectetary a body. corp: 17

which is also the sole ditector of that private’ company (section 15

at: S G [P
xho is ordiparily rés_i(:'le_ni-'ili_HORgi_: o
' g and é}(pe'tien:cé 'gp-disch_a_rgc'_sh;._._: L

% a1l ' ;ﬁé{s; already: _i_s‘t'e_e"d"'m_i_ 1""L.)¢céﬁ1!:aé.1‘%.9:3:()”-:
{die of o of secretary of the .iSéi:ier. .O-.n.: thai-..dﬂtf.i;_--:...:.. -
o Mermber of e Hong Kong Tnstitute of Chartered
icitor ot barrister 45 defined in the Tegal ?.m'cr?t;onﬁ:r.s R
¢ 4 professional atcountant; or o & i
individual whobyurtue of hzq 'ﬁdz%déﬁlic.r'{f professional
ifi stions o relevant expéﬁeﬁc’e, is, in‘the‘-opix_\iqn of thc sixc.hange,

Where the office of company secretary is vacant, or whete the secretar
of acting, the assistant or deputy secretary may perform stich act
the absence of an assistant or deputy secretary, any officer of the cony
has been authorised by the directors, may perform the act which would
be performed by the secretary (section ] S43n. :

Residency Requirement -~ 7
If the:secretaryis- an individual, heshall brdi'nari'}y-";. ide in apable of discharging these functions. ]
{section 154(2)(a)). If the secretary is a body corporate,* it shaif have i i Listing Rules: lays ‘down similar,
office ora piac:eof_bﬂsi'neﬁsin-Hong"K_(ing {'set:_tion'l_Sil{Zj_(b) i e e
contrast fo the” statutory position regarding direciars wh

(i el e LS . dér Bust be'a person who has the requisite knowledge
residency requiscment. ' :

“to discharge the functions: of the' sectetaty of the fssuer and

Natural Person Requirement | _
There:is no requirenient in the C.Qg_ihat'a secretary must be 2 nagur e
there aré provisions which allow both an individual andia-bod: coip
a company secretary (section 154(2)). Agair, this contra with
regarding directors where, under section 1544, the directors of comy
to be natural persons unless they are the directors of companies cei . e _ L
section 154A(3). H(')wev_ar, in the cas'e'qf listed {:omgmﬁi{j;,_ e 8 - SRR TR Zﬂ’yiS guen g.téa:éf.?'wm{neﬁce_zund_er
Main Board Listing Rules and rule 5.14 of the GEM Listing rule _ - . : i L "B"daifd'Liét'éig._Rulé_.‘ Thg_“_gqmpany- .
the secretaries of listed companies shall be riatural persons and shall PO . : g e SPTECE R PR chapter. 5 Directors;
spe(:iﬁg_d pJ_ereS's_iQ;i_a}:qualgiﬁcat_io_n 'D:'fe;;_p?:gi_e,grc:e_'_ BN o Matters vnder the Genc al Part of e GEM
s wherens reference to the “secretary” is-hidden in ¢ w VEEYCngiy.
o o n chaver §  Qualfhctions for Lising undr e Equty
£1h5 T ard Listing Rules. . ' i

“of & company to have any
st experience. €0 s:equeiztly,' in the_'cgsg_ of:

such conditions as they think fit; and ALY secretary 5o ap'poini"e'd' Tiay

the case of a non-Hopg Kong company, secrefary is defisied i1 seetipn 14 of th

“any person oeeupying the positini af secretary by whatévér nime catled

See the CLRC’s Secoiid Report, paga 7.7: 50+ SR

4 Section 2(3) of the OO provided that Yefdreunces foq body coiporite’

* consitded as not fachuding i chmoetion sole But ag tncluding s con
S Hong Rong: o oh i s e e F e T s -

EICI.

& milke é}gaéiﬁc'_ui}iq;xc_'pi‘m;_i_si_dn foriheposﬁmn of
officer. which Has: no equivalesit’ in: the Main board Listing .-Rulfc.s.-. -
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Rule 5.19 \t]puiaiew; thdt every issuer must ensure *;ha.t at dH
executive directors assumes ruponszbsiity for acting as'the’
officer. Rile 5.20 further elaborates that the mmpizance Gfﬁ{,er
raust zndude, a3 a minimum, the following matters:
{iJ advising dn and: assisting the board of divectors of the issuer ini

. ._pmcedures to'ensure that the issuer f‘omphes with the GEM
~and other reievant Llws and reguidﬁon" dpp fcabie o the i

2. -rE%pondmg prom iz
si pily 'md etﬁc nti t
Exchange ' ' .y ° d_i_; bI.Iqum

mns Lz‘a’ ? Pcnnycmck V C qmd So i":r as thb pus;tmn of a o

p@rfﬁj’mma the dutze 1ppmprmte: tothe office of secretary isnot concemed i tbe o
ompany. Equally thj_nk_.that he ig no_t.con_cemed i car 'ng

Ina s;gnmc int. numbe.r e . y

4ar of Lases the 1‘01&./ {)f cam hdﬂce ofh
d;scharved by the Ccmpany Sccrezary P r
Code wz Carpomlez Ga vemance Practzces oy :
Cp A 4 state: [hat AL dl[‘&CiUrb e.hmﬂd havc access to the advme

of the company secret .
ary with a view to ensuring that board mced
apphcabie misy and reguhmons are 10Hc>wed ' ’ ure

1bditses of thc compzmy %ecretary“ws d vis those of tiae
= feg: posxi;on is some—,whas a

Legal Srfctfus of rhe Campany Sec"ret‘ary

Legai percept.mn of mle

Quite independen : i .
y of the If-‘gai poqttmn outh d g
of the Lompﬂily Secretﬂ[ ne ‘bOVL thc role

2 MR said: sec' fary is 4 mere servant
is 16°do What' he is’ ‘told, and’ no periiz LEI.H A%umc ?12? he
repa‘eser\t anythmg arallssr
fjra; :f;n;lz!;t:‘a%ve cierk; the company %cretanes of" the §ate 194 _
el ¢ first part of the Z0th century alse: tendcc[ o' dobl i

e Linpartant roles §uch’ as that ‘of general mdnager probdbl ' '
convemenue of combmm g theqe mles whﬂre appmprmte Y

tarpe companies, an officet of ‘the cortipany’ havmf, 1mpemm dutics and responmb;}mes and; -
offen with considerable nfliencs: He rémains, howevcr, in:the eyes of thé Juw: what he! was;
r)rugmal}y intended: to be;. namely, dn officer in.a ;mmstcnal and- administrative: Lapncﬂy he
hag o man.igenal functions.and, z{ would, normaiiy, he unwi ior an outsider to assume tlmt' ;
1 pOWLTa, whsci} are pnma'fn e visied in ‘the dircctors a_nd any TR '
y_attcn &xcr_s.d thme wzatempldtcd b3 fie

Relevant case Iaw .

m&gfe{];":; f:g Iiu two cases demded at rﬂdghly the samc_nme :
managemem}bmcé approaches to the reie of company secretary %pxlhng oy
a2 minis aigo 1ckn0wledgm° the increased status of the company s

serm% and admmistratm, ofﬁcer ‘In the ﬁrstcase Re Maidsione Bu

3 [1971}'2 87 71()«—717 (CA)

3 [IQQSIZBCLC 97 iOfr
ibid p. 903 : :

' See Pa!mer 5 Compan} Law Ch‘pier 8.

s 1887 18 QBD 815

.mdgui" ad' T&ler Dmmm fJf Dfmm cmd Re spom;bdztws‘ bm
: -DXifgctorg iy Ht)f’tg K.r)ng (Apﬁl ’)(}0;) B gg )




APTER 22 FiNANCIAL REPORTING

mﬁg standardq mued by eithcr ‘thb Intgmauonai Accountmg Stdllddl’d‘s Board
SB ) m‘ the HI&ICPA ( HKFRS% ) and the L1stmg Ruies promu}crated by the.




502 Financial Reporting

Siatutory Firiancial Reporting F raniewark dnd Disclosire Requivements 503

thc non- pre,sunptne bui mugh more commehenswe .:md up to date

{:(}Eiﬂi 1 U!B ’ Ia) C E!ﬂ“y 11 1{; E\mlud E}lie] Eﬂ i'ﬂee l‘ng b EC {Uﬂ dﬂeﬂ []0

inter alia; a L{)H"pdny which is deetdéd to ber dorm:mt {section 344 AL
sver, the court may direct theaccounts to be-laid before” some othier gencrdal
ng of the company’ it forrany teaso, it thinks it ¥o-do” 5o The per:oh )
oned in section 122(1) within which the accounts have to be laid before { e; :
pany.is generally. esé,.ribed' “therelevant accmmtmﬂ petiod”. In, the1 Cr.l;e of -
it accounts, this dates fmm he date of mcorperfmon and, subsequenr y, from”

Genem{ P’rr)visions as to Annual Renzr‘m L

All “public companies,” ie, companies which are not Cia' ifled as
companies under section 29 of the CO, are required, under section’ 109 of
to file. with the CR an annuoal refurn confaining the mformaﬂon required
section 107 of the. C(} mgether with copiesof the company’ : alance she
and joss account, the auditors™ repert on the accounts; and the (
required to be sent with the annual retorn to the CR, _éx:uons {{}9(3}_ 1
129D).- However, the. requirement: o file audited Accourlis with the, LR o
(.urreniiy apply o pnvate mmpanzcﬁ. :

Keepmg oj Baok'; (Jf Account

Under gection 121, every company is required to keep pmp\,r “books 'iacceum
with réspect to: afi stns of money received and ctpended by the comp_ Yt
dﬂd purchdqe of goods: and its assets and Habilities. Fhesc are matters dey
S “relev&m accoummg transactions™’ Every Lompany is reqmred to ke
bnoks of actount for sever financial years as this isa requuement
Revunue Ordmance (sc,cnon 5 1C( 1)) & -

The books of dCC()lIIH may be kept at tha company 5 rgg;stued af;‘;ce but th
be kept wherever the directors think fit and they may even be kept ou H

Kong.* This contrasts with the provisions concering the other repisters which
comipany must Keep which, with the exception of branch registers (section
106y must be kept in Hong Kong. Section 121(3) requires.that a compiny’s b
of account must be open 0 H‘ISpECtEOIl by the dmc!ors of thb company a ai -
However bile oihar pameq car 1mpect the books.

Profit and’ Lass Account and Balance Sheer

'%mon 122 requm,s the directorv, of every company to Idy aprofit and'lo
m m thc casc of 4 Lompany not nadmg for pmﬁl an’ mcc}me dnd

: For exa'npic sm..t:om 123 {menemi provzstom d.b o form and Lontems of acmm:ts}, setitg T

) (fsrm of Tﬁup accounrs), e,ectmn 126 (cnntenns of Eroup aau}unts}, section 128 fp

1 be shown in company’s acco{mts in relation to ‘iuhbi(ld{‘lb‘?} section 12¢ (pn iculass o be

“Shown in company’s adcounts i relation o compamca noi being «.ubxldaanec wha‘se sin

: holds) the Terth' Schieduls and ths Bleventh Schadule:: :

This information includes: the company. name; the wmpmy type the dddrE\S of the wmp' ¥

. Tegistered office; the date of the retuen; the parttcuwlars of thé company’s indebtedness; thed
_of its membes and, in the case of 4 company wp*h sh'lra ca ‘m{ detmiﬂ. of e hhdle

_ details of the dm::ctorq etd, : ) :

* 3 “Under” séction 2444 (9)(a} wh;ch Lnncems dn:}rmani Lompames”. E] ‘;e%ev:mt .mcmmtmg

iransaction” means » transaction which is required by section 121 o be entered in the o

bocks of account {dmregardmg any transaction which arises from the payment of any fee which

the company is required to'pay by ariy Ordinance}, i

4 See Re Fareast Realty Devela,ﬂmenr Lid [2%)02} HK_LRD (Y r'bkj 1 39
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