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It is a rare event to be able to write a foreword for a new type of book. We
are now thoroughly familiar with textbooks, monographs, practitioner
works, text cases and materials books and journal articles on the law of
contract. This book is different in that it indexes leading writings on the
law of contract, and does much more than merely list all the significant
writings: the author provides a succinct account of the major pieces.

In this electronic age one might be forgiven for asking whether there is a
need for a book of this type. After all, it is possible to search electronically
for much legal material. However, it is not possible to search electronically
for everything with ease. In particular, it can be extremely difficult to find
essays which are published as chapters in books. Further, search engines do
not differentiate between publications in terms of their quality. Thus, in
drawing together in one volume leading contributions to our understanding
of the law of contract, this book provides an extremely valuable service.

This book will be of interest to students, academics and practitioners. Its
relevance to students and academics is clear. Perhaps less clear is its signifi-
cance for practitioners. If this book had been produced thirty years ago, its
relevance to practitioners would have been questioned. But times have
changed. Today the work of academics is cited to and by appellate courts in
many of our leading contract cases. It is therefore necessary for counsel to
be familiar with the leading academic contributions to the issue that is
before the court.

A book of this nature ideally requires an interest in academic legal issues
as well as an involvement in legal practice. Adam Kramer fits these require-
ments perfectly: he is a barrister with a busy practice in commercial
chambers, he has spent time as an academic lawyer in a leading law faculty
and he continues to produce impressive, scholarly articles on the law of
contract. Indeed, one of his essays was recently cited by the House of Lords
in Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, a
decision that is notable for its references to academic materials of the type
to be found in this book.

This book will, I am sure, facilitate the further citation of academic
articles in our courts and it will also assist students and academics in their
research projects. I look forward to using it in my own research. I hope
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that it will be widely consulted and that in time it will provide a model that
others working in different areas of the law will choose to follow.

Ewan McKendrick
University of Oxford

October 2009PREFACEPREFACE
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PREFACE

Whether lawyers (and by this I include academics, practitioners and judges)
are aware of a relevant article or chapter of commentary at the right time
has more to do with accidents of location, good memory, and downright
luck than with the merit of the piece. How often has a crucial article been
found while looking for something else, or during an unfocused flick
through journals, books of essays or the footnotes of another article? I have
found it irritating as a barrister and academic writer to know that there is
almost certainly a relevant and helpful article that, despite diligent efforts, I
will only become aware of a few weeks after final submission of my
skeleton argument or publication of my own article. It is equally unsatis-
fying as an author of law writings to know that your carefully crafted
contribution may well not be as widely read and therefore influential as it
deserves.

Of course, there are the electronic indices and the commercial legal
information providers, but I have found these variously not comprehensive,
unwieldy, insufficiently discerning, uninformative or (for those not in
universities) expensive. It is hoped that this book is none of those things.

The purpose of this book, then, is simply to make research by all
contract lawyers easier. I have not sought to create an exhaustive database,
but rather to include important and well-spread examples of works in each
particular topic, knowing that the footnotes within those works will lead to
further useful works. I have covered contract law not because it is the area
most in need of an index and digest, but because it is the area I know best.
Other books on other areas (probably written by other authors) may
follow.

Readers that way inclined may also find this book interesting as showing
how academic debate and publishing operates. Reading for this book I
observed the worst and best of academia. I saw the sometimes justified but
sometimes shameful republishing of the same article under different titles
on different continents, and the churning out of banal pieces with no
apparent purpose. I also saw the writers returning to wrestle with a topic
again and again, and insightful contributions to a debate being overlooked
by other academics for no good reason, or insightful debates that have been
ignored in the courts. It is not always the fittest meme that survives, and
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any writer in universities knows that the demands of funding and
promotion can steer the topics and destinations of research as much as
inspiration and genuine interest. However, although I saw a lot of writing
that added nothing or (which is not the same thing) was for other
academics and could have no useful application to any point that might
arise in a court, I also saw a large body of clever and helpful analysis that
might well contribute to a skeleton argument or appellate judgment if only
it were known of.

I began this experiment in around 2002, and Richard Hart, always game
for a “punt” (his word), contracted it for publication shortly afterwards. I
was a lecturer then, building on the increasingly long bibliographies at the
end of my lecture notes. I then moved to London, became a barrister, got
married, and wrote a book about how to become a barrister (also published
by Hart), in that order. This book has progressed, ever so slowly,
throughout. However the Alexander Maxwell Scholarship that I was
awarded in 2007 allowed me to justify taking time out of my practice to
finish this book off, and without that scholarship this probably would never
have been finished. The other patrons have been my wife, Kathryn, and our
cat, Daisy, neither of whom miaowed when I spent evenings and weekends
working through volumes 25–46 of a particular journal rather than
spending them at home. Thanks also go to Jamie Edelman for putting me
right on a few points, and various friends whose early input helped shape
the book.

A final thought: I invite readers not to rage into the abyss at glaring
omissions or misunderstandings I have made of their own or others’ works,
but to let me know about them (akramer@3vb.com). If this book works,
there will be a second edition eventually, and I can correct the failings of
the first and improve the usefulness of the endeavour. (There may also be a
companion website to allow for more prompt updating and correcting, an
e-book should come out shortly after the print version, and that may be
later adapted into an online searchable electronic resource.)

Adam Kramer
Gray’s Inn, London

May 2009

x Preface

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



CONTENTS

Foreword vii
Preface ix
Using this Book xv

1 Textbooks 1
1.1 General 1
1.2 Specific Contract Types 4
1.3 Tort and Restitution 8
1.4 Student Texts 10
1.5 For Civil Lawyers 10

2 Pre-Contractual Liability 12
2.1 Generally 12
2.2 Preliminary Agreements 12
2.3 Duties to Bargain in Good Faith 15
2.4 Torts 15
2.5 Restitution 17
2.6 Obligations to Contract: The Common Callings 19

3 Formation 20
3.1 Capacity 20
3.2 Authority 20
3.3 Agreement 21
3.4 The Objective Principle and Unilateral and Cross-purposes

Mistake 26
3.5 The Intention to Create Legal Relations 33
3.6 Consideration 34
3.7 Form 40
3.8 Certainty 41
3.9 Restitution and Void Contracts 42

4 The Terms of the Contract 43
4.1 Incorporation 43
4.2 Order of Performance 44
4.3 Standard Forms 46

xi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



4.4 Interpretation and the Objective Principle 48
4.5 Implied Terms 58
4.6 Exclusion and Penalty Clauses and Unfair Terms 63

5 Common Mistake and Frustration 72
5.1 The Bases of the Two Doctrines 72
5.2 Common Mistake 73
5.3 Frustration 76
5.4 Force Majeure Clauses 82

6 Misrepresentation, Duress, Undue Influence and Unconscionability 83
6.1 Duress, Undue Influence and Unconscionability 83
6.2 Misrepresentation 90
6.3 Rescission for Undue Influence, Misrepresentation, etc 91
6.4 The (New Zealand) Contractual Remedies Act 1979 94

7 Illegality and Restraint of Trade 95
7.1 General Texts 95
7.2 Generally 95
7.3 Restraint of Trade and Restrictive Covenants 96
7.4 War 97
7.5 Champerty 97
7.6 The Effect of Illegality 97

8 Privity and Third Party Rights 99
8.1 Third Party Rights to Sue 99
8.2 Third Party Rights to Rely on Exclusion Clauses 101
8.3 Binding Third Parties to Exclusion Clauses 102
8.4 The (US) Restatement (Second) of Contracts 103
8.5 The (New Zealand) Contracts (Privity) Act 1982 103
8.6 The (English) Contracts (Rights of Third Parties) Act 1999 103
8.7 Contracts with Proprietary Effect 106
8.8 Assignment 106

9 Modification 107
9.1 Generally 107
9.2 Consideration for Contract Modifications 108
9.3 Waiver and Promissory Estoppel 109
9.4 Duress and Contract Modifications 110
9.5 Agreed Termination 111

xii Contents

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



10 Breach and Termination 112
10.1 Generally 112
10.2 Cure and Re-Tender 112
10.3 Anticipatory Breach and Renunciation 113
10.4 Repudiatory/Fundamental Breach 114
10.5 The Effects of Repudiatory Breach 115
10.6 Termination Pursuant to Express Contract Clauses 121

11 Remedies 123
11.1 General Texts 123
11.2 Generally 123
11.3 Theory 124

12 Specific Relief 127
12.1 Action for Debt/Action for an Agreed Sum 127
12.2 Specific Performance and Injunctions 127

13 Damages 131
13.1 General Texts 131
13.2 Compensatory/Expectation Damages 131
13.3 Non-Pecuniary Losses 137
13.4 Limiting Principles and Quantification 142
13.5 Non-Compensatory Damages 151
13.6 Theory 159

14 Concurrent Liability 166
14.1 Contract and Tort 166
14.2 Contract and Unjust Enrichment 168
14.3 Promissory Estoppel as a Cause of Action 170

15 Procedure, Litigation and Drafting 174
15.1 Limitation 174
15.2 Contribution 174
15.3 Drafting 175

16 Contract Theory 176
16.1 General Texts 176
16.2 About Theorising 176
16.3 Theories 177
16.4 Mandatory and Default Rules 195

Contents xiii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



17 Codification and International Harmonisation 199
17.1 National 199
17.2 European 199
17.3 Global 201

18 Comparative Contract Law 202
18.1 General 202
18.2 European 202

19 Contract and Other Areas of Law 204
19.1 Contract and Agency 204
19.2 Contract and Bailment 204
19.3 Contract and Company Law 205
19.4 Contract and Crime 205
19.5 Contract and Employment 206
19.6 Contract and Family 206
19.7 Contract and Fiduciary Duties 206
19.8 Contract and the Law of Obligations 207
19.9 Contract and Property 208
19.10 Contract and Tort 208
19.11 Contract and Trusts 210
19.12 Contract and Unjust Enrichment/Restitution 210

20 Legal History 211
20.1 General and Miscellaneous 211
20.2 Fourteenth–Sixteenth Centuries 212
20.3 Seventeenth–Eighteenth Centuries 212
20.4 Nineteenth Century 213
20.5 Twentieth Century 213

21 Influences and Development 215
21.1 Particular Individuals 215
21.2 The Role of Commerce 215
21.3 The Role of Morality 216
21.4 The Role of Equity 216
21.5 The Role of Public Law 216

22 Miscellaneous 218
22.1 Novelty 218
22.2 Contract Law and Literature 218
22.3 Teaching Contract Law 219

Index 221
Index to Authors 225

xiv Contents

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


