JOBNAME: Maduro PAGE: 1 SESS: 8 OUTPUT: Fri Jan 15 12:21:38 2010

Contents
List of Contributors ix
Introduction xiii
I Case 26/62, NV Algemene Transport- en Expeditie Onderneming van Gend en
Loos v Nederlandse Administratie der Belastingen 1
1 Van Gend en Loos, 3 February 1963—A View from Within
PIERRE PESCATORE
2 The Continuous Significance of Van Gend en Loos 9
BRUNO DE WITTE
3 Van Gend en Loos: The Foundation of a Community of Law 16
FRANZ C MAYER
4 Pluralism in Marbury and Van Gend 26
DANIEL HALBERSTAM
1I Case 6/64, Flaminio Costa v ENEL and Case 106//77. Amministrazione delle
Finanze dello Stato v Simmenthal SpA 37
1 The European Court of Justice and the Dociiine of Supremacy: Van Gend
en Loos; Costa v ENEL; Simmenthal 39
NIAL FENNELLY
2 Costa v ENEL and Simmenthal: Priraacy of European Law 47
INGOLF PERNICE
3 Conflicts and Integration: Revisiting Costa v ENEL and Simmenthal 11 60
HERWIG CH HOFMANN
4 From Costa v ENEL to the Treaties of Rome: A Brief History of a Legal
Revolution 69
MORTEN RASMIISSEN
III  Case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und

Vorratsstelle fiir Getreide und Futtermittel and Case 4/73, ] Nold, Kohlen- und
Baustoffgrofshandlung v Commission of the European Communities 87

1

2

3

The Incorporation of Fundamental Rights in the Community Legal Order 89
JOSE NARCISO CUNHA RODRIGUES

Primacy, Fundamental Rights and the Search for Legitimacy 98
TAKIS TRIDIMAS

Internationale Handelsgesellschaft, Nold and the New Human Rights

Paradigm 106
MATTIAS KUMM

The ECJ’s fundamental rights jurisprudence— a milestone in

transnational constitutionalism 119
BRUN-OTTO BRYDE

Columns Design Ltd / Job: Maduro / Division: citi  /Pg. Position: 1/ Date: 15/1



JOBNAME: Maduro PAGE: 2 SESS: 8 OUTPUT: Fri Jan 15 12:21:38 2010

v

VI

VII

Contents

Case C-260/89, Elliniki Radiophonia Tiléorassi AE (ERT) and Panellinia

Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliroforissis and

Sotirios Kouvelas and Nicolaos Avdellas and others, and Case 5/88, Hubert

Wachauf v Bundesamt fiir Ernihrung und Forstwirtschaft 131

1 Wachauf and the Protection of Fundamental Rights in EC Law 133
FRANCIS G JACOBS

2 Looking Back at ERT and its Contribution to an EU Fundamental Rights
Agenda 140
DAMIAN CHALMERS

3 Wachauf and ERT: On the Road from the Centralised to the Decentralised

System of Judicial Review 151
ZDENEK KUHN
4 ‘All the guidance, ERT and Wachauf 162

PEDRO CRUZ VILLALON

Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health

and Case 314/85, Foto-Frost v Hauptzollamt Liibeck-Ost 171

1 CILFIT and Foto-Frost in their Historical and Procedural Context 173
DAVID EDWARD

2 The Classics of EU Law Revisited: CILFIT and reto-Frost 185
PAUL CRAIG

3 Cilfit and Foto-Frost:
Constructing and Deconstructing Judicicl Authority in Europe 192

DANIEL SARMIENTO

4 The Juridical Coup d’Etat and th='Problem of Authority: CILFIT and
Foto-Frost 201
ALEC STONE SWEET

Case 22/70, Commissior of the European Communities v Council of the

European Communitics (European Agreement on Road Transport, ERTA);

Joint Cases C-466/98, Commission v United Kingdom; C-467/98, Commission

v Denmark et al {Open Skies Judgments) and Opinion of the Court 2/94 on

the Accessios vv ine Community to the European Convention for the

Protection 0) riuman Rights and Fundamental Freedoms 211

1 The EC External Competencies: From the ERTA Case to the Opinion in
the Lugano Convention 213
PAOLO MENGOZZI

2 Bold Constitutionalism and Beyond 218
PIET EECKHOUT

3 ERTA, ECHR and Open Skies: Laying the Grounds of the EU System of
External Relations 224
CHRISTOPHE HILLION

4 Constructing the European Polity: ERTA and the Open Skies Judgments 234
ROBERT POST

Case 43/75, Gabrielle Defrenne v Société Anonyme Belge de Navigation

Aérienne Sabena 249

1 The Shock Troops Arrive in Force: Horizontal Direct Effect of a Treaty
Provision and Temporal Limitation of Judgments Join the Armoury of
EC Law 251
ELEANOR SHARPSTON

vi

Columns Design Ltd / Job: Maduro / Division: citi  /Pg. Position: 2 / Date: 15/1



JOBNAME: Maduro PAGE: 3 SESS: 8 OUTPUT: Fri Jan 15 12:21:38 2010

VIII

IX

XI

Contents

2 SABENA is dead, Gabrielle Defrenne’s case is still alive: the old lady’s
testament...
DENYS SIMON
3 Defrenne II Revisited
SIOFRA O’LEARY
4 Gender Equality and Social Policy after Defrenne
HORATIA MUIR WATT

Case 294/83, Parti écologiste ‘Les Verts’ v European Parliament

1 The Basic Constitutional Charter of a Community Based on the
Rule of Law
KOEN LENAERTS

2 Les Verts v The European Parliament
JEAN-PAUL JACQUE

3 What Has Been, and What Could Be, Thirty Years after
Les Verts/European Parliament
ALBERTO ALEMANNO

4 Opening or Closure? The Constitutional Intimations of the £:ZJ
NEIL WALKER

Case C-85/96, Maria Martinez Sala v Freistaat Baver:1 and Case C-413/99,

Baumbast and R v Secretary of State for the Home Department
1 Martinez Sala and Baumbast revisited
CHRISTIAAN TIMMERMANS

2 A View of the Citizenship Classics: Mar#i1ez. Sala and Subsequent Cases

on Citizenship of the Union
JO SHAW

3 European Citizenship after Martine. Sala and Baumbast. Has European

Law Become More Human but Less Social?
AGUSTIN JOSE MENENDEZ

4 Martinez Sala and Bauratase: an institutionalist analysis
CARLOS CLOSA MOMNTERO

Joint Cases C-6/90 and C-9/90, Andrea Francovich and Danila Bonifaci and

others v Italian Republic

1 Once Upon a Time—Francovich: From Fairy Tale to Cruel Reality?
DAMASO RUIZ-JARABO COLOMER

2 In Praise of Francovich
ANDREA BIONDI

3 Francovich and Imperfect Law
JULIO BAQUERO CRUZ

4 Francovich and its Aftermath: Member State Liability for Breaches of
European Law from an Economic Perspective
ROGER VAN DEN BERGH

Case 8/74, Procureur du Roi v Benoit and Gustave Dassonville and Case
120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein
(Cassis de Dijon)
1 Life after Dassonville and Cassis: Evolution but No Revolution

ALLAN ROSAS

vii

265

274

286

293

295

316

324

333

343
345

356

363

394

403
405

413

418

423

431
433

Columns Design Ltd / Job: Maduro / Division: citi  /Pg. Position: 3/ Date: 15/1



JOBNAME: Maduro PAGE: 4 SESS:7 OUTPUT: Thu Jan 14 10:40:54 2010

XII

Index

Contents

Kir Forever? The Journey of a Political Scientist in the Landscape of
Mutual Recognition

KALYPSO NICOLAIDIS

On the Art of Not Mixing One’s Drinks: Dassonville and Cassis de Dijon
Revisited

NICOLAS BERNARD

An Outsider’s View of Dassonville and Cassis de Dijon: On Interpretation
and Policy

DONALD H REGAN

Case C-415/93, Union Royale Belge des Sociétés de Football Association
ASBL v Jean-Marc Bosman, Royal Club Liégeois SA v Jean-Marc Bosman
and Others and Union des Associations Européennes de Football (UEFA)
Jean-Marc Bosman

1

2

3

The Development of the Law and the Practice in the post-Bosman Era
MARKO ILESIC

Bosman Changed Everything: The Rise of EC Sports Lew
STEPHEN WEATHERILL

Bosman: The Genesis of European Sports Law
STEFAAN VAN DEN BOGAERT

Inherit the Wind: A Comment on the Bosman Yurisprudence
GIANNI INFANTINO AND PETROS C MAV20IDIS

viii

Columns Design Ltd / Job: Maduro / Division: citi  /Pg. Position: 4 / Date: 14/1

447

456

465

475
477

480

488

498

507



JOBNAME: Maduro PAGE: 5 SESS:7 OUTPUT: Thu Jan 14 10:40:17 2010

List of Contributors

Alberto Alemanno is Associate Professor of Law at HEC Paris and a former Référendaire
at the European Court of Justice.

Julio Baquero Cruz is a Member of the Legal Service of the European Commission

Roger van den Bergh is Professor of Law and Economics at the Law Faculty of the
Erasmus University Rotterdam.

Nicolas Bernard is a Senior Lecturer at Queen Mary University.

Andrea Biondi is Professor of European Union Law and Co-Directo’, Centre of European
Law, King’s College London.

Brun-Otto Bryde is Judge of the German Federal Constituticnal Court, 1st Senate, and
Professor of Public Law and Political Science at the Justus-i.iebig University, Giessen.

Damian Chalmers is Professor of European Uiivn Law at the London School of
Economics.

Carlos Closa Montero is CSIC Senior Recexrch Fellow and a former Deputy Director at
the Centre for Political and Constituticnal Studies (CEPC), Madrid.

Paul Craig is Professor of Law at St-fohn’s College, Oxford.

Pedro Cruz Villalén is fermer President of the Spanish Constitutional Court and
Professor of Constituticua! Taw at the Autonomous University of Madrid.

José Narciso da Cunha Rodrigues is Judge at the Court of Justice and former Attorney
General of Portugal.

David Edward is a former Judge at the European Court of Justice and Professor Emeritus
of the University of Edinburgh.

Piet Eeckhout is Professor of Law and Director of the Centre of European Law at King’s
College London.

Nial Fennelly is a Judge of the Supreme Court of Ireland and a former Advocate General
at the European Court of Justice.

Daniel Halberstam is the Eric Stein Collegiate Professor of Law and Director of the
European Legal Studies Program at the University of Michigan. He also holds a position
as Professor of Law in the European Legal Studies Department at the College of Europe,
Bruges.

X

Columns Design Ltd / Job: Maduro / Division: Prelims /Pg. Position: 1/ Date: 13/1



JOBNAME: Maduro PAGE: 6 SESS:7 OUTPUT: Thu Jan 14 10:40:17 2010

List of Contributors

Christophe Hillion is Professor of European Institutional Law, Law Faculty Leiden.

Herwig Hofmann is Director of the Centre of European Law at the Faculty of Law,
Economics and Finance of the University of Luxembourg.

Marko Ilesi¢ is Judge at the European Court of Justice and former Professor of Civil,
Commercial and Private International Law and Dean of the Faculty of Law at the

University of Ljubljana.

Francis Jacobs KCMG, QC, is a former Advocate General at the European Court of Justice
and Professor of Law at King’s College London.

Jean-Paul Jacqué is Honorary Director General of the Council of the European Union
and Professor at the University of Strasbourg.

Zdenek Kiihn is Judge at the Supreme Administrative Court o1 the Czech Republic and
Associate Professor at the Charles University Law School in.Prague.

Mattias Kumm is Professor of Law at the New York University School of Law.

Siofra O’Leary is Référendaire at the European Court of Justice and Lecturer at the
College of Europe, Bruges.

Koen Lenaerts is Judge at the EuropearCourt of Justice and Professor European Law,
Institute for European Law, Catholic Utiversity Leuven.

Petros Mavroidis is Edwin . Parker Professor of Foreign and Comparative Law at
Columbia Law School, Néw Yok and a Professor of Law at the University of Neuchétel.

Franz Mayer is Profe:sor of Law at the University of Bielefeld and Senior Fellow at the
Walter Hallstein-Justitute for European Constitutional Law, Humboldt Universitit Berlin.

Agustin José Menéndez is permanent research professor at the Law School of the
University of Ledn (Spain) and senior RECON researcher at ARENA, Centre for European
Studies, University of Oslo.

Paolo Mengozzi is Advocate General at the European Court of Justice and former
Professor of European Union Law at the Faculty of Law of the University of Bologna.

Kalypso Nicolaidis is Professor of International Relations and Director of the European
Studies Centre, St Antony’s College, University of Oxford.

Ingolf Pernice is the Dean for International Relations of the Humboldt-University Law
Faculty as well as founder and managing director of the Walter Hallstein-Institut for

European Constitutional Law at Humboldt University, Berlin.

Pierre Pescatore is a former Judge of the ECJ.

X

Columns Design Ltd / Job: Maduro / Division: Prelims /Pg. Position: 2 / Date: 13/1



JOBNAME: Maduro PAGE: 7 SESS: 8 OUTPUT: Thu Jan 14 10:40:17 2010

List of Contributors

Robert Post is Dean and Sol and Lillian Goldman Professor of Law at Yale Law School.

Morten Rasmussen is Assistant Professor at the Centre for Modern European Studies,
University of Copenhagen.

Donald Regan is the William W Bishop Jr Collegiate Professor of Law and a Professor of
Philosophy at the University of Michigan.

Allan Rosas is Judge at the European Court of Justice and former Armfelt Professor of
Law at the AboAkademi University and former Deputy Director-General of the Legal
Service of the European Commission.

Damaso Ruiz-Jarabo Colomer is Advocate General at the European Court of Justice.

Daniel Sarmiento is Référendaire at the European Court of Justice and Assistant Professor
at the Law School of the Complutense University of Madrid.

Eleanor Sharpston is Advocate General at the European Court oi-justice and Fellow of
King’s College, Cambridge.

Jo Shaw holds the Salvesen Chair of European Institutiots and is Dean of Research in the
College of Humanities and Social Science, University ¢1-Edinburgh.

Denys Simon is Professor of Law at the Univezcity of Réunion.

Alec Stone Sweet is Leitner Professor «f ILiternational Law, Politics and International
Studies, Yale Law School.

Christiaan Timmermans is Judgz at the European Court of Justice.

Takis Tridimas is Sir John Lubbock Professor of Banking Law at the Centre for Commer-
cial Law Studies, Queen Mary, University of London.

Stefaan Van den Bogaert is Professor of European law at Leiden University.

Neil Walker holds the Regius Chair of Public Law and the Law of Nature and Nations at
the University of Edinburgh.

Horatia Muir Watt is Professor of Private International and Comparative Law at the
University of Paris I (Panthéon-Sorbonne).

Stephen Weatherill is the Jacques Delors Professor of European Community Law and
serves as Associate Director of the Centre for the Advanced Study of European and

Comparative Law, University of Oxford.

Bruno de Witte is Professor of Law at the European University Institute, Florence.

X1

Columns Design Ltd / Job: Maduro / Division: Prelims /Pg. Position: 3/ Date: 14/1



