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abandonment of contracts
abandoning work without just cause, 92
no payment for completed work, 92, 159

abatement, 168
acceptance of tenders see tenders
acceptance of works and defects, 187–91

complaint of defects after payment in full, 187–8
conduct amounting to acceptance of works, 188–90
obligation to pay, 188–90

agreement on all essential terms of contract, 27
no fi nal agreement on an essential term, 3–6

apparent completion, 418–20
approval of works and certifi cates, 191–227

certifi cates see certifi cates
arbitration clauses, 23, 25–8
architects

approval of works, 191–7
certifi cates see certifi cates
co-operation, employer liable for architect’s breach of 

duty of, 143–51
disqualifi ed from issuing valid certifi cate, 226
extension of time, 329, 337–43
instructions, employer’s obligation through architect 

to issue, 151–2
prolongation and disruption claims, 309–10

architect’s acts outside scope of his authority, 309
failure properly to operate terms of the contract, 

309–10
failure to ascertain amount of direct loss/expense, 

317–18
role of, 193

act independently as between employer and 
contractor, 194–7

employer doing all he can so architect can perform 
certifying duties 197–200

employer preventing independent exercise of 
powers, 197

interim payments, 201–2
rules of natural justice, observing, 219–20
satisfaction of, 194–7

ultra vires acts of, 309

assignment and sub-letting, 401–10
assignment, nature of, 407
contractual prohibition against, 401–5
delegation of performance by sub–letting, 

405–6
novation agreement, 407–10
personal performance, requirement of, 405–7
public policy, 405
vicarious performance, 405–7

bargaining power, equality of, 25, 324–5, 327–8
battle of the forms, 29–35
bills of quantities, 63–5, 243–5
bond, performance, 115–20
breach of contract

damages see damages for breach of construction 
contracts

and variation orders, 228–30, 234–6
architect’s failure to issue variation orders, 

242–3
buildability, 69–71
builders’ standard of conduct see contractor’s 

obligations
business effi cacy, 57, 145–6

Moorcock principle, 39, 144, 145–6

certifi cates
arbitration, sum due found greater than the sum 

certifi ed after, 202–4
claim under contract for direct loss/expense 

maintained on, 317–18
condition precedent to payment, 154–5
contractor’s right to sue without a certifi cate, 197
delay, certifi cate of, 333–6
employer’s duty to assist certifi er, 197–200
fi nal certifi cate

effect of architect’s signature, 222–5
functus offi cio, 225–6
nature of fi nal certifi cates, 204–12
not binding until issued to employer, 222–5
status of architect after issuing, 225–6
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486 Index

‘in accordance with these conditions’, 221–2
instalment payments on, 154–5
interference with certifi cation, 197

actual intermeddling rather than negligence or 
omission, 220–21

interim certifi cates
arbitration of dispute over, 172–4, 212–19
architect entitled to fresh view each time interim 

certifi cate issued, 222–5
deducting damages from amounts due to 

contractor under, 333–6
delay in issuing and employer’s liability, 200–202
dispute over, 172–4
extent to which free from challenge, 212–19
generating right to payment, 204
and fi nal certifi cates, 204–12

and liquidated damages, 333–6
nature and effect of, 191–3, 204–26
payment against, 92, 154–5

instalment payments, 154–5
practical completion certifi cates, 209, 270
quantity surveyor’s power to decide quantum only, 

226
‘reasonable satisfaction’, 194–7
recovery of money due without certifi cate, 226–7
role of the architect or certifi er, 193
rules of natural justice, architect observing, 219–20
satisfaction of, 194–7
under-certifi cation, 202–4
variation orders see variations
vesting clauses providing for certifi cation of amount 

payable, 185–6
collateral warranties

employer’s direct action against nominated sub-
contractor, 433–5

as to ground conditions, 139–40
commencement of work see under letters of intent
competitive tender, 16–19
complaints

after payment in full, 187–8
consideration by architects, 220

complete performance see under performance
completion of the contract, 43–57

acceptance by conduct, 29–35
agreement on all essential terms, 43–4

clauses remaining to be agreed, 44–6
contract to be drawn up afterward, 55–7
contractor’s liability for, 43–4, 61–2
court giving meaning to expressed intention, 46–8
dates, 92–3
earlier than contractual date, 152–4
extension of time for see extensions of time
informal instructions, 48–9

mistake see mistake
principles, appropriate, 50–52
retrospective effect of terms later agreed on, 55–7
series of contracts, 49–50
subcontracts, 46–8, 54–5
substantial completion of lump sum contract, 155–6
unclear or ambiguous language, 46–8

components, default in supply of, 178–9
conduct

acceptance by conduct of completion of contract, 
29–35

conduct amounting to acceptance of works, 188–90
fair conduct of tendering process, implicit contract 

for, 16–19
standard of conduct required of see contractor’s 

obligations
consequential loss or damage, 278–81
consulting engineer’s approval of plans, 62–3
contractors

insolvency see insolvency of contractors
not bound to make application for ascertainment, 

272–4
obligations see contractor’s obligations
and sub-contractors see domestic subcontractors; 

nominated subcontractors
contractor’s obligations, 61–132

design see design of buildings and structures
indemnities and insurance see indemnities and 

insurance
materials and workmanship see materials and 

workmanship
progress and completion see progress and completion
prolongation and disruption see prolongation and 

disruption claims
Contractors’ Plant Association form, 25
contracts

abandonment of contracts see abandonment of 
contracts

acceptance of work see acceptance of works and 
defects

completion of see completion of the contract
conditions of contracts

availability on request, 20–21
currently in force, 20–21
incorporation into contract see incorporation of 

documents into contract
retrospective effect, 55–7

consideration, 355–7
contract to negotiate prices, 43–4
‘cost plus percentage’ contracts, 158
damages for breach see damages for breach of 

construction contracts
damages on determination at common law, 377–9
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 Index 487

defects claim after payment for works, 187–8
determination of see forfeiture clauses, repudiation 

and determination
discharge

forfeiture see forfeiture clauses
frustration see frustration
illegality see illegality
release see release
repudiation see forfeiture clauses, repudiation and 

determination
entire contracts see entire contracts
executory contracts, 5
‘if ’ contracts, 4–6
illegal procurement of, 365–8
letters of intent, 3–8
limitation period see limitation
lump sum see lump sum contracts
‘measure and value’ contracts, 158, 232–4
‘package deal’ contracts, 66–7
personal performance, 405–7
progress and completion see progress and completion
and quantum meruit claims see quantum meruit
readiness of site for subcontractor, 412–13
standard terms, 5, 21–4
substantial performance of see under performance
tendering costs see costs of tendering
terms of

left open when work commenced, 55–7
printed forms and special clauses, 41–2
reasonableness of, 57, 76, 465
retroactive effect of, 55–7

co-operation by employer, 142–51
employer liable for architect’s breach of duty, 143–51
employer will do that reasonably necessary to 

complete contract, 142
employer will not hinder/prevent contractor from 

executing works, 143–51
contribution, 266–71

Civil Liability (Contribution) Act (1967), 266–7
assessment of contribution, 267
entitlement to contribution, 266

insurance affecting liability, 269–71
‘the same damage’, 267–9

cost plus percentage contracts, 158
costs of tendering, 9–13

effect of using the words ‘subject to contract’, 12–13
performing additional services on tendering at 

employer’s request, 9
performing substantial preparatory above normal 

tender at employer’s request, 10–12
counterclaims

deduction by set-off/counterclaim for defects in lump 
sum contracts, 155–6

counteroffers
battle of the forms, 29–35
effects of, 29–35

damages for breach of construction contracts, 
246–71

assessment of damages, 246–66
damages for loss suffered by someone else, 256–66
difference in value between building as it is and 

would have been, 246–9
diminution in value, 249–50
negligent surveys, 249–55

consequential, 278–81
contribution by other defendants see contribution
defects liability period, 246
for direct loss and/or expense see prolongation and 

disruption claims
distress and inconvenience, 249–50, 251–5
liquidated see liquidated damages
non-pecuniary loss, 251–6
prolongation and disruption see prolongation and 

disruption claims
third party entitlement to, 122–4, 256–66

defects
acceptance and defects, 187–91
complaint of defects after payment in full, 187–8
deduction by set-off or counterclaim for, 155–6
defects covered up, 389–97
defects liability period, 246
in lump sum contract work see under lump sum 

contracts
nature of defects and determining substantial 

performance, 157–8
sub-contractors, 418–20, 433–40
whether defect one of design, dispute as to, 69–71

defects liability period, 246
delay

employer’s knowledge and architect’s s delay in issuing 
interim certifi cates, 200–202

nominated subcontractors or suppliers, 418–20
delegation see assignment and sub-letting
delivery

agreement as to dates, 3–6
late, damages for, 279–81

‘design and build’ contracts
contractor’s liability for design under, 66–7

novation agreement, 407–9
implied terms in design and build contracts for 

dwellings, 67–8, 74–6
implied term that contractors design dwellings with 

skill and care, 67–8
implied terms that dwellings fi t for habitation 67–8, 

74–6
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488 Index

implied terms that structure be reasonably fi t for 
intended purpose, 74–6

design of buildings and structures, 61–92
appropriate design involving careful consideration of 

circumstances, 68–9
buildability, 69–71
classic building contracts, responsibilities on employer 

in, 61–3
JCT contracts excluding design as contractor’s 

obligation, 63–5
contractor to advise employer that design was faulty, 

71–4
contractor’s liability for design under package deal/

design and build contracts, 66–7
implied term that contractors design dwellings with 

skill and care, 67–8
implied terms that dwellings fi t for habitation 

67–8
contractor’s obligations for materials/workmanship 

can include liability, 65–6
diffi culties of investigating ground conditions, 

68–9
dispute whether defect one of design, 69–71
materials and workmanship see materials and 

workmanship
‘faulty design, 71–4’
responsibility for, 61–3, 69–71
‘second order’ design, 65–6

determination of contract see forfeiture clauses, 
repudiation and determination

direct loss and/or expense see prolongation and 
disruption claims

disruption claims see prolongation and disruption 
claims

distress/inconvenience damages see under damages for 
breach of construction contracts

domestic subcontractors, 411–13
express incorporation into sub-contract of main 

contract provisions, 411–12
readiness of site for sub-contractor within reasonable 

time, 412–13
drawings

failure of employer to issue, 151–2
duty of care see negligence
dwellings

design and build contracts for dwellings, 67–8, 74–6
dwellings fi t for habitation 67–8, 74–6
implied term that contractors design dwellings with 

skill and care, 67–8

early completion, 152–4
economic duress, 356–7
economic loss see under tort

Emden formula, 285
employers

failure to issue drawings/plans, 151–2
goods and services promised on time

default in supply of goods, 178–9
supplying goods at proper time, 309

liable for architect’s breach of duty of, 143–51
liable for architect’s s delay in issuing interim 

certifi cates, 200–202
liable for supplier’s default, 178–9
making it impossible for contractor to do work within 

a stated period, 330
and nominated sub-contractors see under nominated 

sub-contractors
preventing contractor from completing in time, 

328–9, 336–7
responsible for contractor’s failure to complete on 

time, 325–8
time becoming ‘at large’, 329–30

employer’s obligations, 133–86
co-operation see co-operation by employer
default in supply of goods, 178–9
displacement of implied terms, 177
form of subcontracts, 177
information provided too late, 310–17
instructions, 151–4

completion of works earlier than date of 
completion, 152–4

employer’s obligation to issue instructions within a 
reasonable time, 151–2

nomination of subcontractors see under nominated 
sub-contractors

payment, 154–76
against architect’s certifi cates, 154–5
failure to pay, consequences of, 154–5
general rules relating to payment in building 

contracts, 158–9
by instalments, 154–5
lump sum contracts, 155–8
quantum meruit, 162–5
retention money held in trust, 159–62
setoff, 165–72

possession of site see possession of site
engineers

approval of plans, 62–3
liability for design, 66–7

enrichment, 11–12
unjust enrichment, 238

entire contracts
complete performance

as a condition precedent to liability of other party, 
158

substantial performance as test of, 92–3, 159
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a matter of construction as to whether contract is 
entire, 158

meaning of, 158
equipment

installation as work proceeds, 101–2
estimates see tenders and estimates
executory contracts, 5
extensions of time, 92–3, 336–51

after completion of works, 337–8
calculating length, 339–43
and claims for direct loss/expense, 274–7
delay in granting, effect of, 343–51
effect on completion date, 336–7
failure to grant an extension, effects of, 343–51
interpretation of provisions, 351–2
prolongation and disruption see prolongation and 

disruption claims
‘time at large’, 343–51

extra work, payment for
on tendering, 9, 10–12
substantial preparatory work above normal tender, 

10–12
unexpected ground conditions, 138–9
variations, 240–42
work outside the contract, 162–5

failure of subcontractor see under nominated 
subcontractors

failure to perform contract
right to terminate, 188–90

fi nal certifi cate see under certifi cates
fi nancing charges, 286–98

claims to be presented within reasonable time, 291–8
interest charges, 291–8

compound interest, 291–8
following failure to certify, 202–4
rate of assessment of interest, 298

fi re damage, 269–71
fi xtures and fi ttings, 180–81
force majeure, 37

extensions of time, 329
forfeiture clauses, repudiation and determination, 

369–87
disputed entitlement to determine contract, 383–7
entitlement to damages, 377– 9
entitlement to terminate contract, 369–77

determining entitlement to terminate requiring 
careful analysis, 379–81

repudiatory breach not precluded by contractual 
right to terminate, 381–3

termination under express provision, 377–9
determination of contractor’s employment under 

express terms, 92–3

frustration, 358–64
developments making performance fundamentally 

different, 358
not suffi cient to show contract more diffi cult or 

expensive, 359–60
unexpected events, 358
whether particular event is frustrating depends on 

event and contract terms, 360–64

general conditions of contract
‘currently in force’, 20–21
incorporation into contract see incorporation of 

documents into contract
‘global’ claims, 301–8

‘broad brush’ approach to assessing heads of claim, 
299–301

obligation to particularise effects of alleged delay/
disruption, 302–8

partial quantum meruit, 300–301
goods, default in supply of, 178–9
‘green’ form of subcontract, 22–4
guarantees

as to nature of soil, 138
of performance, 115–20

hardcore, defective, 75–6
Hudson formula, 284–5
Hunt Engineering Certifi cate, 194–6

illegality, 365–8
contract intended to be used to practise insurance 

fraud, 367–8
contracts to carry out unlicensed works, 365–6
effect of, 365

implied terms
‘business effi cacy’ to the contract, giving, 57, 145–6
co-operation by employer

employer allowing independent exercise of 
architect’s certifying powers, 197

employer doing all he can so architect can perform 
certifying duties 197–200

employer liable for architect’s breach of duty, 
143–51, 309–10

employer supplying goods at proper time, 309
employer will do that which is reasonably necessary 

to complete contract, 142
employer will not hinder/prevent contractor from 

executing works, 143–51
design and build contracts for dwellings, 67–8, 74–6

dwellings fi t for habitation 67–8, 74–6
implied term that contractors design dwellings with 

skill and care, 67–8
displacement by express terms, 177
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490 Index

fi tness for purpose, 74–6
ground or site conditions as to, 139–40
indemnify, implied undertakings to, 126–7
nomination of subcontractors and specialists, 176
possession of site in suffi cient time, 133–4
provision of necessary information, 40–41
provision of suffi cient work by terms of subcontract, 

36–40
site conditions, 139–40
sub-contracts

from of, 177
terms consistent with main contract, 176

supply of goods in time, 178–9
trade custom see trade custom
variation of by agreement, 76–91

incorporation of documents, 20–42
arbitration clauses, 25–8
battle of forms, 29–35
building sub-contracts, no implied terms relating to 

main contractor and, 36–41
common understanding of the parties, 24–5
conditions’ available on request’, 20–21
course of dealing, 24–5
express incorporation into sub-contract of main 

contract provisions, 411–12
express terms, clear and unambiguous, 35–6
inappropriate/ loose language when referring to 

standard form contracts, 22–4
inconsistent provisions, 41–2
presumed intention objectively ascertained, 22–4
provision of suffi cient work by terms of subcontract, 

36–41
reference, incorporation by, 21
standard form contract terms incorporated by 

reference, 21
written and printed words, 41–2

indemnities and insurance, 95–132
fi re damage, 103–7, 107–10
implied undertakings to indemnify, 126–7
indemnity clauses strictly construed, 120–22
injury and damage to persons and property, 122–6
insurance against risks

affecting liability, 269–71
allocating risk, 111–13
consequential loss, 110–11
contractor’s risk until practical completion, 113–14
interpretation problems, 95–103, 114–15
performance bonds, 115–20
policy covering several parties, 127–32
transfer of risks, 113–14

interpretation by court, 120–22
and negligence, 120–22
RIBA form, 98–99

reliance on special provisions in bills of quantities, 
101–2

‘taking possession’, 99–101, 102–3
type versus print, 102

informal instructions, 48–9
information

inaccurate information about ground conditions, 
140–41

information necessary for works
failure of employer to issue
provision of necessary information, 40–41

insolvency of contractor
materials vesting on insolvency of contractor, 185–6
power to make direct payments to sub-contractors 

ineffective, 418
retention money on trust for nominated sub-

contractors, 415–18
supply of goods to insolvent contractor under a 

sub-contract, 183–5
vesting on insolvency, 185–6

instalment payments, 154–5
instructions, 151–4

completion of works earlier than date of completion, 
152–4

employer’s obligation to issue instructions within a 
reasonable time, 151–2

insurance see indemnities and insurance
intent, letters of see letters of intent
interest see under fi nancing charges
interim certifi cates see under certifi cates
interim payments see under payment
invitations to tender see under tenders and estimates

JCT contract terms
architect’s certifi cates

employer’s failure to pay on, 155
functus offi cio, 225–6
fi nal certifi cate not binding until issued to 

employer, 222–5
‘in accordance with these conditions’, 221–2
interim certifi cates, dispute over, 172–4

contractor’s design obligations, 63–5
direct loss, expense and damage claims

architect’s failure to ascertain amount of, 317–18
ascertaining, 272–4, 317–18
and extensions of time, 274–7
fi nancing charges, 286–98
interest charges, 291–8
loss of profi t and proof of profi tability, 285–6
meaning of direct loss/expense, 286–91
sums recoverable equivalent to common law 

damages, 277–8
employer’s co-operation, 143–51
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employer’s obligations regarding instructions, 151–2
extensions of time, 274–7

after completion of works, 337–8
effect on completion, 337
interpretation of provisions, 351–2

fi nal certifi cates, 206–12
fi re caused by contractor’s negligence, 103–7
form of subcontracts, 415
incorporation into contract, 21, 41–2
liquidated damages

certifi cate of delay condition precedent to 
contractor’s liability, 333–6

employer preventing contractor from completing in 
time, 328–9

exhaustive agreement as to damages, 330–33
general rules amended, 328–9
interpretation of provisions, 351–2

loss of profi t and proof of profi tability, 285–6
nominated subcontractors

delay by, 418–20
duty of re-nomination, 421–7
retention money, 415–18
Standard Form of Employer/Nominated 

Subcontractor Agreement, 415
nominated suppliers, delay by, 418–20
powers of quantity surveyor, 226
progress and completion of works

completion of works earlier than date of 
completion, 152–4

‘regularly and diligently (to) proceed with’ 
standard, 93

prolongation and disruption see prolongation and 
disruption claims

retention money, 161–2
and nominated sub-contractors, 415–18

vesting clauses, 185

language
clear and/or unambiguous language

court giving effect to expressed intentions, 46–8
express terms, 35–6
tenders to be defi nite and unambiguous, 14

inappropriate/ loose language when referring to 
standard form contracts, 22–4

Latent Damage Act (1986), 391–6
letters of intent, 3–8

commencement of work on receipt of, 3–6, 55–7
whether letter of intent gives rise to liability, 3–8

limitation, 388–97
date on which cause of action accrued, 389–91
defects covered up, 389–97

Latent Damage Act (1986), 391–6
Limitation Act (1980), 388–9, 391–6

obligations not extinguished by limitation, 388
liquidated damages, 319–52

certifi cate of delay, effects of, 333–6
defi ned, 319
employer making it impossible for contractor to do 

work in a stated period, 330
employer preventing contractor from completing in 

time, 328–9
employer responsible for contractor’s failure to 

complete on time, 325–8
contractor to complete ‘within a reasonable time’, 

329–30
exhaustive agreement as to damages, 330–33
express variation of rules, 328–9
genuine pre-estimate of loss, 319–20, 323–5
interpretation of provisions, 351–2
nature of liquidated damages, 319
penalty clauses and, 319–20

speculation that in an improbable event damages 
will exceed the loss, 322–5

progress and completion, 92–3
failure to complete on time, 319–21

proof of loss
damages recoverable where less than actual loss or 

no loss, 320–21
damages recoverable without proof of loss, 319–20

‘time at large’, 329–30
lump sum contracts, 155–8

entitlement to payment for ‘substantial completion’, 
155–6

deduction by set-off or counterclaim for defects, 
155–6

nature of defects and determining substantial 
performance, 157–8

lump sum contracts not necessarily entire, 158

managerial expenses see overheads
materials and workmanship, 74–91

contractor’s obligations for materials/workmanship 
can include liability, 65–6

implied obligations on contractors designing and 
constructing buildings, 74–6

varying implied terms by agreement, 76–91
material on site see materials on site
ownership of materials see ownership and vesting of 

materials
standard required, 211–12

materials on site
fi xtures and fi ttings, 180–81
ownership of see ownership and vesting of materials
retention of title clauses, effects of, 180–82
vesting clauses see ownership and vesting of 

materials
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‘measure and value’ contracts, 158, 232–4
misrepresentation/Misrepresentation Act see under site 

conditions
mistake

discovery of mistakes before acceptance, 52
by one party, 52
as to tender price, 52
as to terms of the offer, 52–5

Moorcock principle, 39, 144, 145–6

negligence
duty of care towards subsequent owners/occupiers, 

453–8
negligent surveys, 249–55
nominated subcontractors, 435–40
not amounting to interference with issue of 

certifi cates, 220–21
recoverability of economic loss in tort, 73, 437, 440, 

443–58, 461–2, 464
see also indemnities and insurance; tort

new works, 134
nominated subcontractors, 414–40

building sub-contracts, no implied terms relating to 
main contractor and, 36–41

and contractor, 414
contractual position in the sub-contract, 414
default, 308–9
defective work, liability for, 418–20, 433–5

negligence resulting in substandard building, 435–40
delay by, 418–20
duty of care towards subsequent owners/occupiers, 

453–8
and employers, 177, 415

direct action by employer against sub-contractor, 
433–5

direct payment of nominated sub-contractors by 
employer, 415–18

duty of re-nomination, 177, 421–7
nomination of subcontractors and specialists, 176
power to make direct payments ineffective on 

contractor’s insolvency, 418
failures of, 177
‘green form’, 22–4
JCT Standard Form of Employer/Nominated 

Subcontractor Agreement, 415
nomination of subcontractors and specialists, 176

re-nomination, 177, 421–32
objection to nominees, 80–83, 176–7

objection by contractor to re-nomination, 427–32
payment of, 415–18
re-nomination, 177, 421–32

duty of re-nomination, 421–7
liability for defects in prime cost work, 427–32

rejection by contractor of re-nomination, 427–32
see also contractors

nominated suppliers
default by, 308–9
delay by, 418–20
objection to, 80–83

non-pecuniary damages, 251–6
novation, 407–10

obligations see contractor’s obligations; employer’s 
obligations

overheads
essence of claim for, 283
establishing loss, 281–5
formulae, 281–5
managerial and supervisory expenses, 281–3
variation, 241–2

ownership and vesting of materials, 180–86
material belonging to the contractor, 180
materials incorporated into works, 180–82
supply of goods to insolvent contractor under a 

sub-contract, 183–5
unfi xed goods and materials, 182–3

vesting clauses, 185
vesting clauses, 185–6

property passing when certifi cate issued, 185–6
transfer of property only if the contractor has good 

title, 182–3
vesting on insolvency of contractor, 185–6

‘package deal’ contracts, 66–7
part performance of contract see under performance
‘pay when paid’ clause, 414
payment

acceptance and defects, 187–91
against certifi cates, 92, 154
architect’s certifi cate as condition precedent to, 154–5
authorised departure from the specifi ed work, for, 

234–6
conduct amounting to acceptance of works and 

obligation to pay, 188–90
by instalments, 154–5
cost plus percentage contracts, 158
dates for payment, 175
extra payment, agreement to make, 356–7
extra work see extra work, payment for
interim payments158–9, 170–71

architect’s role, 201–2
importance of, 202–3
margin of error, 203
remedies for non-payment, 376

lump sum contracts, 55–8
other contracts, 158–9
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measure and value contracts, 158
nominated subcontractors, 415–18

power to make direct payments ineffective on 
contractor’s insolvency, 418

notice of intention to withhold payment, 175–5
part payment, acceptance of, 355–6
part performance see under performance
‘pay when paid’ clause, 414
quantum meruit see quantum meruit
retention money see retention money
set-off see set-off

pecuniary loss, 440
measurement of, 248

penalty clauses see under liquidated damages
performance

complete performance
as a condition precedent to liability of other party, 

158
new or substituted contract arising in absence of 

performance, 159
substantial performance as test of, 92–3, 159

entire contracts, 92–3, 158, 159
part performance of contract, payment for, 159
performance prevented by default of other party, 159
substantial performance

determining, 159
failure substantially to perform and termination, 

188–90
of lump sum contracts, 155–6
performing work not contracted not substantial 

performance, 159
performance bond, 115–20
performance specifi cation, 63–5
plans, failure of employer to issue, 151–2
possession of site, 133–42

contractor entitled to exclusive possession of entire 
site, 134

contractor wrongfully excluded by third party, 135–6
where employer can rectify situation, 136

degree of possession dependent on circumstances, 134
new works, 134
readiness of site for sub-contractor, 412–13
site conditions see site conditions
suffi cient possession to permit execution of the works 

unimpeded, 134–5
third party interference with, 135–6
time and extent of possession, 133–4

readiness of site for sub-contractor within 
reasonable time, 412–13

practical completion certifi cates, 209, 270
print

versus type, 102
written and printed words, 41–2

procurement, 16–19
progress and completion, 92–5

completion of works earlier than date of completion, 
152–4

contractor ahead of schedule and extensions of time, 
337

contractor to complete ‘within a reasonable time’, 
329–30

contractor to plan and perform his work, 93
employer’s conduct

employer responsible for contractor’s failure to 
complete on time, 325–8

preventing contractor from completing in time, 
328–9, 336–7

making it impossible for contractor to do work 
within a stated period, 330

time becoming ‘at large’ as a result, 329–30
extensions of time see extensions of time
obligation substantially to complete ‘entire’ contracts, 

92–3
primary obligation to complete within contract 

period, 93–5, 336–7
‘due diligence and expedition’ requirement 

subordinate, 94–5
‘regularly and diligently (to) proceed with’ standard, 

93
prolongation and disruption claims, 272–318

architect’s default, 309–10
architect’s acts outside scope of his authority, 309
failure properly to operate terms of the contract, 

309–10
‘broad brush’ approach to assessing heads of claim, 

299–301
default by nominated subcontractor, 308–9
direct loss and/or expense/damage

causation, 274–7
contractor’s remedies, 272–4
direct damage defi ned, 278–81
equivalent to common law damages under JCT, 

277–8
establishing loss, 281–5
extension of time, 274–7
fi nancing charges, 286–98
interest charges, 291–8
loss of profi t and proof of profi tability, 285–6
managerial and supervisory expenses, 281–3

extensions of time see extensions of time
global claims, 301–8

‘broad brush’ approach to assessing heads of claim, 
299–301

obligation to particularise effects of alleged delay/
disruption, 302–8

partial quantum meruit, 300–301
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individual heads of claim, 299–301
information provided too late, 310–17
items omitted from the bills or specifi cation, 308
several causative events, 301–2
supply of goods at proper time, 309

public procurement, 16–19

quantity surveyor’s powers, 226
quantum meruit

agreement of payment, 159
claims based on, 3–6, 14
contracts for payment of quantum meruit, making, 

159
informal instruction to carry out work where no 

agreement on price/work, 48–9
landowners using items physically attached to land, 

159
partial quantum meruit, 300–301
performing additional services at employer’s request

on tendering, 9, 10–12
substantial preparatory work above normal tender, 

10–12
work outside the contract, 162–5

series of contracts, work done under, 49–50
where no price agreed for work done under a 

contract, 162
work pursuant to letter of intent, 3–6, 165

quasi-contract, 3–6

‘reasonableness’ requirement of, 76, 465
release, 355–7

acceptance of part payment, 355–6
agreement to pay extra, 356–7
economic duress, 356–7

renomination of subcontractors see nominated 
subcontractors

repudiation of contract see forfeiture clauses, 
repudiation and determination

retention money
subcontractors and, 415–18
when held in trust, 159–62

retention of title clause
materials incorporated into works, 180–82

retrospective effect of agreement on terms, 55–7

satisfaction of architect, 194–7
second order design, 65–6
set-off, 165–76

clear words necessary, 165–8
as a defence, 175–6

dates for payment, 175
notice of intention to withhold payment, 

175–5

deduction by set-off/counterclaim for defects in lump 
sum contracts, 155–6

limiting the right of set-off/giving notice of rights, 
168–72

abatement, 168
equitable set-off, 168
legal set-off, 168

nature of set-off, 165
site see possession of site; site conditions; soil 

conditions
site conditions, 137–42

fi tness for works intended, 137–8
collateral warranty/implied term about ground 

conditions, 139–40
ground conditions are as described, implied term that, 

139–40
misrepresentations

excluding liability for misrepresentation under 
Misrepresentation Act, 141–2

liability under Misrepresentation Act for pre-
contractual negotiations, 140–41

misrepresentations about site during pre-contract 
negotiations, 140

reasonableness of exclusion clauses for 
misrepresentation, 141–2

no employer’s warranty in general law that site fi t for 
the works, 137–8

possession of see possession of site
readiness for subcontractor
soil conditions see soil conditions
unexpected ground conditions, extra payment for, 

138–9
soil conditions

abandonment of contract on discovering nature of, 
138

collateral warranty/implied term about ground 
conditions, 139–40

guarantees/defi nite representations as to, 138
implied term that conditions are as described, 139–40
inaccurate information about ground 

conditions140–41
nature of the soil, 138
unexpected ground conditions, extra payment for, 

138–9
standard form contract

incorporation into contract by reference, 21
stopping work, liability for, 92–3
structural engineers’ liability for design, 66–7
subcontracts

building sub-contracts, no implied terms relating to 
main contractor and, 36–41

domestic subcontractors, 411–13
effect on main contract, 415
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form of subcontracts, 415
‘green’ form of, 22–4
insolvency of main contractor, 183–5
and main contracts, 36–41

express incorporation into sub-contract of main 
contract provisions, 411–12

nominated subcontractors see nominated 
subcontractors

‘offi cial form of ’, 3–6
payment withheld from subcontractor, 175–5
provision of suffi cient work, 36–40
readiness of site for, 412–13
sub-sub-contractors and sub-contractors, 25–8, 124–6

and insurance, 127–32
‘subject to contract,’ 12–13
sub-letting see assignment and sub-letting
substantial performance see under performance
suppliers

default by nominated suppliers, 308–9
delay by nominated suppliers, 418–20
employer liable for supplier’s default, 178–9

Supply of Goods and Services Act (1982), 76

tenders and estimates, 14–19
acceptance of, 14–15, 43–6

battle of forms, 29–35
by conduct, 188–90
contract to be drawn up afterwards, 55–7
informal instructions, 48–9
mistake by one party, 52
retrospective effect of terms later agreed on, 55–7
unclear or ambiguous language, 14–15

alternative tenders, 14
competitive tenders in the public sector, 16–19
cost of preparatory work, 10–13
costs of tendering see costs of tendering
defi nite and unambiguous, tenders to be, 14
estimates as fi rm offers, 14–15
fair conduct of tendering process, implicit contract 

for, 16–19
invitations to tender creating contractual obligations, 

15–16
meaning of tender, 14
public sector tenders, 16–19
submission creating contractual obligations, 15–16

terms of contract
agreement on all essential terms, 43–4

clauses remaining to be agreed, 44–6, 48–9
battle of the forms, 29–35
incorporation of documents see incorporation of 

documents

language see language
‘pay when paid’ clause, 414
when to be implied, 35–41

building sub-contracts and main contractors, 
36–41

third parties
claims by, 122–4
damages for loss suffered by a third party, 256–66
interference with access to site, 135–6

‘time at large’
employer preventing contractor from completing in 

time, 329–30
extensions of time, 343–51

time for completion, extension of see extensions of 
time

tort, 443–66
builder/owner relationship, 452
Commonwealth approach, 453–62
dangerous defects, 435–7, 443–52, 453–5
Donoghue v. Stevenson test, 444–8, 451–2
economic loss, 73, 437, 440, 443–58, 461–2, 464
hidden defects, 443–50, 451
nominated subcontractors, actions against, 433–5

negligence resulting in substandard building, 
435–40

policy considerations, 449–50, 454–8, 460
proximity test, 435–7, 440, 452, 455
vicarious liability, 443–8

trade custom, 15, 97, 145
type versus print, 102

under-certifi cation, 202–4
Unfair Contract Terms Act (1977), 76, 141

variations, 228–45
breach of contract and, 234–6

architect’s failure to issue variation orders as 
employer’s breach, 242–3

departure from what the parties expect, 230–32
authorised departure from the specifi ed work, 

234–6
extra work, payment for, 240–42
interpretation of contract, 236–42
‘measure and value’ contracts, 232–4
valuation of, 243–5
variation orders, 228–30

vesting clauses see ownership and vesting of materials

workmanship and materials see materials and 
workmanship

written and printed words, 41–2
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