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contractor bring other labour onto the site to supplement the
subcontractor’s efforts, to ensure completion on time?

Can parties to a dispute be forced to submit the matter to
mediation?

Do contractors, subcontractors, architects or engineers who
have been involved in the construction of a dwelling house, in
the absence of any contractual link, have any legal liability to
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subsequent owners if, due to faulty design or construction, the
dwelling is not fit for habitation?

Parties to a dispute often make offers to settle which are
stated to be ‘Without Prejudice’. The intention of an offer
being ‘Without Prejudice’ is that, in subsequent litigation,
evidence of the offer cannot be used to support the offeree’s
case, as the offer was made ‘Without Prejudice’ and as such,
is privileged. Are there any circumstances where the

‘Without Prejudice’ safety net could fail and does it apply to
other dispute resolution processes, such as statutory
adjudication?

Where a contractor takes over work which is part completed,
does it have any responsibility for correcting work which was
incorrectly undertaken by the contractor it replaced?

Where a contract requires a notification to be in swriting, sent
by post, or actual delivery, will an email or fax zuffice?

Where an engineer is employed by the empioyer, is he legally
obliged to warn of dangers associated with the temporary
works?

What is a repudiatory breach?

What are the legal responsibiliies ot a project manager?

Are project managers, when-.erforming duties relating to the
Engineering and Constiicuun Contract (NEC 3), required to
act impartially, or do taey merely act as agents for the
employer?

Can a quantity tasveyor who is employed by the employer be
liable for any losses incurred by a contractor who successfully
tenders fcra project, where the bill of quantities contain an
error wiich results in the tender being lower that it would have
becn i€ there had been no error?

Can an architect who recommends a contractor

to undertake a project be liable to the employer, who incurs
additional cost because the contractor is incompetent

to undertake the work?

Adjudication

14.1.  Will an adjudicator’s decision be enforced by the courts?

14.2.  Will a court enforce part only of an adjudicator’s award?

14.3.  When can it be said that a dispute has arisen which gives
rise to an entitlement for the matter to be referred to
adjudication?

14.4. To comply with the Construction Act 1996 and be subject to

adjudication, the contract must be ‘in writing or evidenced in
writing. What is meant by ‘in writing or evidenced in writing’?
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Has this been amended by the Local Democracy, Economic
Development and Construction Act 20092

Can a dispute concerning oral amendments to a construction
contract be referred to adjudication?

Where a mediator is appointed in relation to a dispute in
connection with a construction contract and the dispute is not
resolved, but referred to adjudication, is the mediator barred
from being appointed as adjudicator?

Will a court enforce an adjudicator’s award which is clearly
wrong?

If a dispute is the subject of ongoing litigation, can one

of the parties, whilst the litigation is in progress, refer

the matter to adjudication?

Can an adjudicator withhold a decision from the parties until
his fees are paid?

If an adjudicator issues a decision late, can it be.enforced?

The Construction Act states that ‘a party to a2 construction
contract has the right to refer a disputcarising under the
contract for adjudication’. As this suggscts disputes can only be
referred one at a time, does this1ean that a dispute regarding
variations and also delays wii! have to be the subject of separate
references?

Where a compromise‘agi-cment relating to a dispute on a
construction contract i¢ itself the subject of a dispute, can it be
referred to adjudication?

A matter in dispute can only be referred to adjudication

once. Wheie an adjudicator’s decision has been received
relating to a dispute over sums included in an interim certificate
in respect of variations, can a dispute relating to the value

o tiose variations when included in the final account

e referred to adjudication?

Will a clause in a construction contract which states that all
disputes are subject to the exclusive jurisdiction of the
Austrian Courts and Austrian Law, or the courts and law of
another jurisdiction outside the UK, result in disputes falling
outside the UK courts’ power to enforce an adjudicator’s
award?

Are the parties entitled to challenge an adjudicator’s fees on the
grounds that they are unreasonably high?

Does a draft adjudicator’s decision constitute a final decision?
Does an adjudicator who communicates with one party
without disclosing the details of the communication to the
other party risk his decision being nullified by the courts on
the grounds that his conduct amounted to bias?
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Can an adjudicator employ the services of an expert to assist
in making a decision?

Where an adjudicator seeks legal advice to assist him in
reaching a decision, is he obliged to reveal the advice to the
parties involved in the adjudication?

Have the courts laid down any general guidelines as to how the
rules of natural justice should be applied in respect of
adjudication?

Where an adjudicator issues a decision involving the payment
of a sum of money by the winning party to the losing party,
can the amount paid be reduced or eliminated in compliance
with a clause in the contract?

Where an adjudicator’s decision provides for a sum of money
to be paid by the employer to the contractor, can the employer
deduct from the sum awarded liquidated and ascertained
damages due under the contract?

Can a party to a construction contract whe is.reluctant to have
a dispute referred to adjudication succegsfully argue that the
adjudicator’s decision should not be ¢nisrced as, because of the
very restricted nature of the adjucication process, it is contrary
to the European Convention o Human Rights?

Can the party that is successtulin adjudication recover its costs
from the losing party?

Where a contractor includes in its subcontract terms a clause
which states that if'a dispute is referred to adjudication the
subcontractor, even if successful, will be liable to pay the
contractor’s <auts, is such a clause enforceable?

It has been argued that adjudication in accordance with the
Construction Act 1996, because of the short time scale involved,
shauld 1ot be used in complex cases, as it is likely to result in a
breach of natural justice; is this correct?

Where one party claims that the adjudicator has no
jurisdiction, but, whilst maintaining this position, continues to
take part in the proceedings, can that party avoid paying the
adjudicator’s fees on the grounds that he claimed the
adjudicator had no jurisdiction?

What happens if the adjudication provisions as set out in the
contract are at variance with the provisions of the Housing
Grants, Regeneration and Construction Act 1996?

Is it possible for a Referring Party to restrict or exclude part

of the defence and are the parties entitled to introduce evidence
which was not disclosed before the adjudication commenced?
Can a losing party refuse to comply with an adjudicator’s
decision on the grounds that the Referral Notice was served
late?
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