Aspects of the. Tricl Process

a registered medical practitioner setting forth the reasons for his belief that there
is such danger: The applying party must have given the other party’ reasonable
natice: of his intention to-take the deposition; and in' the-case of an; unavoidable
delay, the court must be satisfied that the delay 1% 50 great that ;t is m the mterest::
of justice to have's depesmon taken.
Where the application is hased on drmger o physscai ot mental hea!ih the
court hearmg the: apphcatmn may summon the medical: praemloner who made
the aﬂiéawt or aﬂirmaﬁen o dppear to apswer quethns or be cross—ex.immed

CHAPTER 8

Vosr B:res, Ne Case Submissmns, CaEimg Wstnesees and
identaflcaimn Ewﬁence e

ThiS ehapter primal L‘iy foeuses on the procedures by whzch a ehalien ge te ewdenee
is tested by the court, Topxce to.be addressed mciude"

@iy the requ}rcment to hold'a Voir difeson
(i) confessions dﬂd voiuntanness i
(iif) - threats, oppression; anid inducements to c.onfess

(i} the court™s reszduai d!screhon to exe'ﬁude a vohmtary stdtcment fer
el unfaimessy s e R
WV questienmg wittiesses on the voir d;re
(viy v the' procedure on the voir dive and the altemaﬁve procedure
(i} the no'ease to answer submission;”

{viily caiimg the: aceused and mtnesses for the detenu:

(ix) ¥ getting withesses to. ceurt and : &

(x) -1dent1ﬁeat10n ewdenee

THE VOiR DiRE

A voir a‘zre {or a mai wzthm a mai ) 1§ used to tth the adnnseibakty et evadeﬁce
The: most. common.’ ev;dence challenged by the: accused:.on. the: grounds of -
admissibility is an admxsswn or a confession. Other ewdence ‘which is somenmes s
tested includes whether a person of unseund mmd is cen‘petent to give evidence.”
Determmauone af admmsﬁnhty are.a matter ef layr émd are. therefore demded; i
by the couit, In the Court of First. Instance, the decmen Wlﬂ be made. mfthe. .
absenee af the Jury A voir.dire may take: place. before the eemmencemem ef -
the trml proper o, dtirmg the course of the trial whien the évidence chaiienged is
raised. For a wniesswﬂ 0 be admms;b}e it must not eniy be veiuntary bt must.
be relevant o a fact in issug. .. : L
. The gourt should hold a.voir dzrn where the defem:e ha,ve allowed &, ceniessxon :
or adm1551on was made by the accused, but ha\e obigeted to the prosecuuon 5
clzum that. the confesemn orF adrmss;on was. made voluntarify.? 2 The defenee may- '
object on the baSIS that the wnfessmn was not voiunmry becau%e the accuned g

See Bvidence Drdinance (Cap 8) s 3(5}. :
Sedray dfodha v The State 19821 AC 204, PO oo

e
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confessed under the influence of ﬂpprussmn an mducc*nent #:hreat or fraudu}cm
misreprcsen‘tatmn d : S :

- A voir dive is zzmnda@my where a so—caiied doub e barreﬂed att.jt,k ig madﬂ
by the defence on the admisuibility of the confession.? A double barrelied attack
is waid 1o be-made on the. admissibility of the cmﬁessmn evidence. when the
accused denies making the confession and alloges ﬂmt before ot the time the
prosecution have alleged he confessed, the accused was it ire@ted by the police,
Evidénce of oppression; an mducement Or tiireat may conshmta 1}1 ireatment
of the accused., - - :

The key issué, dcnotmg the nece:as;ty of a voir dne is, ihermme whethur
the voluntary nature of any confession alleged by the prosecution is subject to
challenge. T should also be noted that the judge may be required to hold a voir
dire into the admissibility of an alleged confession, even though the defence have
not raised @ chalienge fo it where thére i evidencs beﬁ}re fne wurt ngg:esima
the confession may not bave been volutitarily made.* E
_ Where the admissibility of s confession.is challenged on a voir dire, the bnrdcri
fies on the prosecution to éstablish beyﬂnd areasonable doubt that the confession
was voluntarily made. If the! prosecution faits to do so, the confession: will be
tuled. inadmissible. The undeﬂymg sationale of thi rule ¢ Tequiring: {hié prosecution
to prove the w!untary natyre of an‘alleged confession, where a chaiimge has
been made to it is to try Lo ensure the rehab;isly of ihe confesswn ang to pre‘.erve
the accised’s nght to silence. o -

It <s§mu§d be roted that even Whgr ! wurt ﬁnds a8 COEfLSS}DD Was vwiun‘&amiy
made and is iherefmb admésmhle in evidence, the covirt stlf retaing the power
o exciude the confession flom wzdenm, s resniudi dlscratwr‘a The residual
dascreiwn to exc ude a voluntary confession exists w enstire the cort retams the
p()wu o securé a fair trial for the accused. ' :

A confession is an eXeception to the hearsay mk: This i 18 §3°cause it 15.an
admission agamst m%ere'ﬂ Lwdence m‘ a mnfmswn can Sf’cure a conwctson
Wtih{)lﬁ cormbﬁratmn sl SR e R

Confess;ons may be oral or Wnitan where ihe canfesﬁmn ig’ madc maﬁ\. it
is somefimeg ca}kd a Vf:rbai’ A:verbaf made at the e i)f arrest Wi 3 oticn be
reécirded in 8 postmmwrd staterment” ;}repared by potice’ for e aceused sigi at
the pghce station. A wnttcn Cﬁﬂfb%’biﬂﬂ may resuie from an mtervaew conducted
by police with the aceised af the station, An arrestcd JIETson | will soirictinies Write
Gt his ovim bonfessmn The puhs.e s,hm,ld fry to ensiire any “Confession which'is
made is as clear and ur;ambxgumis a¢ possible and is Sipried by’ the maker I the
accused latér deniies the accuracy of the'alléged confession 6 denies He made it
at all, then it will be up to the judge or jury to de%mlme Hig grudvbﬁit‘y However,
if the' accased aldo -alieged threat: oppression or xndtmement at: ihe tame e;)f thz,
dijeged confession; a voir dire Would be reqmred -

“Whire a voir dire hag been held and the soirt finds the cmfeasmn a{imnslbie
this 18" nof taken 45 cendque evidence that the confbssmn ‘wis' actually made

Thongjai and dnor v £ {19981 AC 54, PC.
HESAR v Lee Ying-Fun [1997] HKLY 263, CA.- e S S
Secretary for Jusiice v Lam ?af'mmg aned dnoy [2000F 2 I’KLRD 431 7000} 2 Hh(‘ 693, C Fé\
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oo The Voir Dise oo

byithe accuse.i All that:is deterinined by thu voir-dire. procedurﬂ- i5 whe.thea the .
gonfession,:1f; made; was voluntary; not whether it was made at all. The:accused
cen still: deny. he made” the: confession. desp;te a-ruling by the. tudge that: it:is
adinissible evidence: agamst hirg: In & jury trial hecan alsg put: fom ard the same .
evaéence again,:alleging that the: eonfes*;mn was ;nvoluntarﬁy mada, m; froni ot
the jury; for their canmderatmn R i X
< Al art;ﬁctai distinction’is thereﬁzre made the judge ﬁrst df‘temlmes '”sha
merit i any. chzliienge made’ toithe: “voluntaringss” of the. confession and; if the
vahmtanness is estabhshed and the confessionis ruled adm;s,s;b ;. the 3ury {or
the Judfve if he is.the finder of fact) must then, if. the accused has: a.lsa demeé
making s‘he confesmon, éetermma Whether the acaused actually wﬁﬁessud
 Whers & chalienge is made o the’ cs,dmmszbihty of a confession of ddmzsszon
the pmsecu’tmn should be advised: of the ijectsou before the tial commamas
Persons in authority whoare mos't'éémmonl} alleged to have theeatensd, oppressed”
or induced the accused into making a confession, inc hude the officer who arrested-
the’ acfused or mteﬁnemd him, the magistrate ot ;udw} arid the pmsecatﬂr An.
empiover of {eacher whohas bcers asked by pohﬂc to speak to the aceused whilst
hg i pcailoc custody aEsa miay be alleged to-have induced a. CDHfu%lOﬂ- I
e otirt of Appeal decision HKSAR v Ng Vg Wi Miin the: court heid that potice .
waw disguised. themselves ag pnsone Sorderiio. eavesdmp ona confessmq
hiid Hiot mducud 1he: Lenfemtm ey overheard ‘ecause they had ot actially:
quf:qtsoned the apgxeliaﬁt The court-alsa held that: becatise: the disghise: didinot
amouit o uﬂfmr mdaery, the cem‘@mgn need m)t bc emluded front. mde &
the court’s remiuai d;sc,retien Heweven whme A underwver ofﬁwr hag: actweiy
guestioned a- busp 1 1ok mnis:f,swn the remdual é,mc ﬁ_tIOﬂ may be
used to exciude th coni e fo' unfa;mess S ' .
“o What constfites an mdm:s,mem miay vary fmm case io case; bu AR eﬁhr of
bait ora statement b p{)hce that a family 'mcmbsr will 5ot be questionad if an-
adfnission i 5'made- arg obvious | tﬁducameﬁts Whu‘e a4 suspegt explesSeb b seif-_ _
generdted tops at- fear: tod pohce officer or ather petson it auﬂwuty, the officer .
should ensire that the. suspf:ct ‘reahises he Hag nothing to gain or’ lose by mai{mg a -
confession. In R v Chays ¥ip Kan, b the Court b Appeal heid that where anaccused:.
haa spemhuaﬂy mdwated A person in; authority that'he is makmg a'confession
in the hope of becnmmg -2 pmsecutmn withegdand gammg zmmumty, thi pergon
in authority has.a sasponsmxhiy to ddvme the asmsed ihat 110 Bueh: guaranta& zs_
bemg madeto finy: e e B : s
A threat nead not be severe to negate the vohmia.ry namre Df 4 confessmn A.
confession’ may be hcid o brs, mvoiuntdry even whm 1t is mureiy tamted by {he
threat of violenee . - - -
The original ciassic smmaent on voiuntarme:,s was mdde by Lcard Suﬂm@r-
in the Privy Council case Ihrafim v R It prowdes that a Voluntary confession
shou!d not havc heen abtamed uther by tear of pre;udwe or hope of advant*{;_,e

G 1‘)98} 3 HK(‘ IO3 CAI : : st :

7 Seacmn: for Jmizw ¥ Lam Tcz' M" g rmd A,viafher [Zﬂﬂ{}] 2 HKLRE) 43 I LZOGG} 2 HKC 69":
CFAC: St s REEEE

8 {‘{986! HhL 15 (A

¥ Ry ;Sms[/: [1959] 2 QE 35 {‘A (En :
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exercised or held out by a person. in:atthority. To this definition has been added
the: requirément ‘that: a:confession-has not been:obtained by: oppression’' or
deception.? What constitutes Oppre%;on wa xary aceord :ng to the c;rcumstances
of the case and the offender. :

Oppression -has been: deﬁned by Jusnce Sachs iRy Przeetfy“ as Words OF
conduct which tend to'sap and have sapped that free will which miust exist before
a confession is voluntary: This definition: was teférred 1o in. the: English Court
of Appeal decision:R-v Prager (No-2),** in which Lord Justice Edmund Davies;
quoting Lord: MacDemmiott’s address to the Bentham Club: in 1968, stated that
OPPressmn mclude&; T T B PRIt OE S

_ questlonmg W hECh by m admre dilratmn or othu aﬁendmi urcurr;:;tanae% (mcaudmu
th fact of custc}d\) excites hopes {such as hope of rcicabe) or fears, or so affects the

" mind of the subect thctt hls will cmmblm and he spua}m mhen othf*rw;sc he W (\uld haw
atayed sﬁent 15

T he age health and psychoiﬂgmai weH bemg {)’r' thL EYen usai_wili affect .whe'thfzr
his will. can. be said to have been sapped,® as will the duration of questioning
or. repeated. questions in the face .of. continual denials.”. Police are entitied;
however, to put questions in the face of denial; an interrogation is not a ‘tea party
conversation’,”® 50 long as. their conduet is not: oppressive: In.the Magistracy
Appeal, HEKSAR v. Lee Sin Sau,! Barnes.J ruled that. whilst there is no ‘genetal
principle that once a suspect has. indicated that he or she has nothing o say, under
arrest, the police caninot. continue with their. investigation by, putfing questions
to him or her; the : questions. put.must be. fair and not oppressive. In the case on
appeal, the' defendant had been heavily pr'egmint :whén'-'intewiewed,. In. fact; she

gave birth four days fater, She atieged that after her initial refusal to answer police .

questions, the interviewing officer hiad toid her it was not okay to remain silent
and:that she would have to come back to the station again if she did not give 2
statement. This aiieged inducement, together with the fact that before she gave

her cautioned: statement the police aﬂewad the appeilant to receive advice frgn
her common law husband and former boss.(who was also.2 :-.uspect in the o 15’)'

amounted to doubt.over the. vommanchs of het admzsszons i

o Fhere must_ be an actual ﬁndmc of oppression rather.than: ‘:lmp by, ‘\- ks ﬂf':_ '
the: Ruies and Direglions: betm‘e the court wﬂi ruib . conicssmn has veen gamed -

iny Giunidr;ly, o8, this. grmmd..

. 'Fhe courts recognise that a staie of oppreqs;on whmh genumeiv ex;sted mﬂY =
dzsszpate over time {o. the pomt where a c.onfesmon is made: voium:aniy An e.lrhcr_

10 fhrahim v R {';9;4} AL 599, 609, PC,

ibo: DPP v Ping Lin {19761 AC 574, CA (Eng),. SRR

12, Ry Lam Yip-ying 19847 HKLR 419, 119343 m(c,u 36, C

13 (1965)52 CrApp R 1.

14° (1972) 56 Cr App R 151, {wmimi PR};M CA(Eﬂg;

15 {1972y 56 CrApp R §51at 161, {1972] 1 AH ER 1114 at 1119, €4 (Bng), af page 161

16 R v Cheng Ma- ﬁm [1984} HKLR 132, msa:g HECU 10 CA; HXMR v Lee Sin Saif ["009} 6
HEC 443, CFL 200

17 R¥ Ch?ng!fo~5h1ng CnmmalAppeai No ;5‘3 of 1981 unrepnrtcd

18 Rv Clark [1973I N1 45.

19 £20091 6 HEC 441, CFL-

-The Voir Dre

staternent may be inadmissible becadse it was made when: Gopression is apparent;
and:a: later statement admissible, because the oppression-has.worn off. To:fead
evidence off the second statement, the prosecution would peed: to- establish the
oppression had womn off beyond ali reasonable doubt.?”. Oppression: may. wear
off ‘with time or where circumstances hawe'changed However; it is Gnusval for
a second statement to be muled’ adnissibic where an ‘earlier one is excluded for
opprebsion as the court usuaﬁy finds the eppreqsmn has tamted both Statements

A confession gamed by ﬁaudulent rrusrepre-bm%aimn must als
as mvoluntary""‘ R i

A court may also exercise: its 1es1dual discreimn to exaiude a vaiunmry
staternent for unfaimess. The unfmrncss may be the result of the circumsiances
in which’ the stdtcment was made: or may arise because the admwsson of the
qtatement i evxdence at: tr:ai wouid be nfair to-the accused, The use of this
remduai dxqcretion is rare as it involves the: }udge withd'rawmg re}evant and
adnnsszble mdencc fmm the jury and most confessions which have been inade in
circuinstances of unfa;fpess ot amqsed would' aiready have beeu excluded for
lack of ‘voluniariniess’ 2 fr the House of Lords decision R v Sang, Lord Biplock
raled that the purpmc of the court exercising its u,srduai discretion to cxciude a
vo‘h*.nﬁ*ry staterent wis ?m‘ﬂted 0 ensunng the aceused recewed a fair trial.

- Hi the Court oi Fmal Appeal decigion Secremrv for szm:e v Lam Tat: ;ng
sud 4nmker the form‘,r Chief Justlce Lt stated that rclevcmt circumistances a
ndge shouid consider: -when’ determmmg whether to: exclude an admzssxb
confession from evidence for unfaimess, include whether the accused’s Tight to
silenée was abrogated ar if there weie breaches afthe Rules and Directions issued
by:the Sewetary for: Justice. for. Questmmng Suspe\.ts and Taking” Szfatemenis u
Hrifaitness Shmﬁd be ]udced in hﬂhf atfall the matcnai fact‘s and mrtumsiances :
ofthc gl : :

* Fréaches of the Rui es'and Darcu&wm do not autom 't'cai}y requn'e ihau it
confession is ruicd madnussxble but breaciie% may be considered by the court,
when it comes o exercise s d;screbon toexclude - ai: othe:rmse voluntary
staternent for unfairness to the accused. Aecording to Roberts €F (ay & thet was)
in Ry Law Yip-ying, the discretion to exclude evidence for unfaimness bccau‘;e of
braac")ea of the Rules zmd Dimctwrzs should se dom be empl{}yud e
- Further, “hen an ‘accused was questlonwd by undercover ﬂpemiweb, aﬁy
adm;ssmns made are, usaaiiy considered vmumafy However, @ush admissions
may be cmiu&ed by th court in its reszdm] diseretion, in d;sch@rge of ity duty
to ensure 2 fair trial for the accus used. §n ebrefcm Sor Jm&ce 'Lam Taa&mmg
and dnar, the former Chisf }u%ﬁce gave ¢ mpies of pmbiems Wsth the evidence
that "emy render the c:{mfcssamﬂ sa umei*able thut no Jury pmperiy’ dareut@d wukﬁ

Ry Law ‘?hmmhtrt’n L1989] i HK R 116, {19893 Hh(‘U 348 iJ(,.- :
“See Seerai djodha v The State [1982] AC 204, PC, in which a police m"ﬁcel was tom}d ED hd\h.
Hed to the accused as to the nature of the document he was signing. -
DR Lam: ¥ijiing (1984 HKLR 419 [1984] HKCU 36, CA
[19807 AL 302, CA{Eng).
o Serretaiy. jor .,m?rce v Lzzm I!'af Mmg cmd Anot}?e:v [2000F 2 HELRD 431, [’G{)‘}! 2 HKC 593,
CFA. i
Rv Lam Yip-ying {l‘;z{’%i HKLR 4[9 [1934} HECU 36, U4
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before the accused formaily' elects Whether to give. ev1denoe OF eXercise hzs ri Eht
to silence; on the generalissue;: & :

it i preferabte: to:hold: a: voir a'm? it the Court of F}rqt iuqtdnee before the
jury is empanelied, or af least before the prosecution opens its case. One reason
for this practice is that if the statement challenged is ruied imadmissibie; and the
proseeutmn relied strongly on the statement for & convietion, the prosscution may
LOl‘lbldGF tprudent a w1thdraw its: cageior a.eeopt apléa to o lesset ohargoﬂ e

i the voir dire 8 held i’ the course of the: triafi the juty. will nsuaily be sent
out, Whﬂe the. issue: of: admzssrbimy is determmed however the accused has the
right to ask for'thé jury to remain thmughout the voir-dire. If; at the end of the
procedure tho state ment is ruled inadmissible, the judge would have to di irect the
jury & put that evidence ouf of their minds when con51dermg their verdiet: it is
rled admassxbie, 1}1:, jury must stift determme whether the confeselon is reliable
when: they ¢ me io dehberate on the general 1ssue the guﬂt or mnocence of the
ac Cuﬂed S : : g FRE H L g
The proeedure on the voir dzre is as; foilows

iy~ “ e proxeeuﬁon Wamess produces the confession statement whlch wﬂi be
' marked asa; provssmnai exhlblt ami the wﬁness lea: 'es the eourt_ :

(iii} -
(W)
vy
iy

{"kii)'ﬁ' a 1o case submissxo '_ the epoezai issue may b made _
(viii)’ the accused mdy give ev;dence/caﬂ defenice witnesses on the specral ﬁsue
only and ¢ross-examination is also hmned 1o the s _ec'ial issue only;

(i'x)" the jidge/imagisteats hears submissions and mles” on the special Toue
7 (defence counsel has the last word}; if the statement is admitted inio
_ev*;denee"‘t’ heeomes an exhlblt end 1f 1t 1s Hot admmed 1t is retom et w0:the
prosecutor‘ : : : : :
(x} . :the prosecution ealis ﬂs wrmesses on the general 1ssue, Sy
(=i} _the prosecution cioses tts case and the derenoe is mv;ted to make amno case
. submission;; - SER R
(i_ﬁ). the court tules on the no case submlssron and 1f ther is a case to answer
- the defence calt th > decueedfwﬁnesqes on the general issue; even where the
ssrble the defenoe may deny ﬂs truthfulness

'- statement has been ruled ad"

,Eri the Magastrate:, Courts and: the Dismo‘é Court the magisirate o1 judge wﬂl

determine- both: a chalienge: to. the adniissibility. of the evidence (the special :

issue) and the guilt or imnocence of the accused {the general issue), so the voir
dire may oceur gither before or during the trial with less inconvenience. If the

alternative procedure is used, the evidence.on the specml jssue {admissibility) and _
the evidence on the general issue (guilt-or innocence} is led from the prosecution

{XH) the pI‘ObECUth[L c‘ioses xts case and defence counseI 18 mvzted to make 410 =

.- The Voir Dire...

wilnesses all at the same time. There 18 no svparate hearmg on the admmsrbrhty
evzdenoe - : . . :
The prooedure fGr dﬂ aEtematwe procedure zs as toﬂows

(i)f__ o the prosecut;on watness produoes rhe eonfessxon Qtatement whaoh wrli be
. marked aga piovmonai exhibit, and the wi itness Teaves the court;
iy defonce counsei states. the' ob]ootions made in the ddrmss;b;hty of ?:ho :
B f.taicment whxs.,h are corded by the oourt and the prosecunon wmless
.. Teturfis to the w;tness box; - -
(it} the court states that the aitemcmve protedure 18 o bu roHowed in the case,
(iv) the prosecu Hon anmmes th_ _wu‘ness on both the speoxat issue and the
e ._generai issues; . '
(v} - defence oounsei CIOSSﬂxammes ﬁhe wﬂness on both the specrai and
: generai issug L - :

the: proeebs is repeated u'ltii ali the 'prosecution wmlesses ha‘ve gwen

Wi

(vii)

the eourt' detenmmes w‘le _‘1 ;here is z_l'c_a_se to ensWei_'. on the: adr_nissi’b_z ity
o '1°<ue _ fo i
(vitl) it there 52 ca::-o to answer, defence counsei_calis the accusedfwzmess for :
... the defence to gwo ev1dencc on, the specml'-’ S0 only; :
{ixj . the proseeutor cross-examines. the accused/wrmess for the defence on the
L -:.-_spem:«ﬁ issue only; G N
(%), the process is repe;nted uami ail the efence wztnessee have g;ven ev1d nce,
(xi) the judge/nmgistrate hears submissions and mies on the specm .
{defence counsel has the last word); if the statement is admitted into
‘evidence,’ it becomes.' an e"xhihit“ if it is not admxtted 1t ig roturnerl to the
g proseeuio

pase suhmlssmn, : .
(xnz) ‘the ot deteﬁnmes wheiher there is g3 case-to answer a
(xw} i there is:a case to-answer;’ ‘the defence presents"t ease on'the' genera} L

i igsne by calling the dccusedsiv imBSSBS even where {he statemeﬁthas been -
< ritled adm;sszhle the defence'may deny its tmthfu}ne :

The defenoe shouki ale:rt the ro%eouﬁon'before trial if there is'to be any ohjectmn :
to the admxsmblhty of evademe The partieaiars of the ob;ec‘czon should be given

mdueement in exchange for the siatemeni; from the _ ooused bm; m .y n ; aier‘t the

_Wimese asto the spemﬁc eﬂegatmns of the aeeus'ed ag&mst the wx‘mess

I there are cemaceused and witnesses in commort on severa} voir dzres :t is
usual for the court to hold hack its mimg on the spocxa} 1ssues untﬂ aii the vmr '
dires have been eonducted =

33 Li Ming-kwan VR [1973} HKLR 2‘75 {1973] HKCU 27 PC
34 Wong Tuk Ming v R; CACC 26171982, uniéported; +
35. Rvi Kamawmg anﬂ“Amt&er [1988] HKLY 204
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