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grep qualifying third party indemnity provisions e v
HPRP Registered profit-related pay ,chz-z]t: . rfﬁ@@ﬁ O™
SAR Rules Governing Substaniizl Acquizitions of Shares o . The Companies Act 2006 {CA "f}{:ifﬂ S:zds been pa&%d As Lif’Ldik,d below,
5Fs *mumn Buropsea or Burepean Public Limited-Liability ) '-'m«;p,smenu ion of the CA 2006 was extremely piccemenl with 2 huge
) Companies e ainnt of inconvenience and confusion being caused to commerce and the
SFO Serious Fraud Office o ofessions, What started its life as a Bill of 885 clauses, gmerged {after 7
VAT value added tax o onths in the House of Lords) as a Bill of 925 clauses. It then passed through
i amons. Over 1,600 amendmenis wers tabled in the Lords. The Bl
(_,; from the Commons with 1,275 clauses. The Act, as passed, has 1,300
ne It applies, except as specifically provided or where the context
‘herwise requires, to the whole of the UK.? Initially it was stated by the
overnment that there was not going to be a consolidation of company law.
hout one-thied of the Companiss Act 1985 (CA 1985) would be left in place,
; one-third would be amended i sity and about one-third would be
sealed, However, no sooner had the Bill started ifs passage through the
puse of Lords than consolidation commenced. There has now been a
antial but nod a complete {,ﬂmr\imsmm‘ of company law It is mexphcable
hat the government failed to effect a complete consolidation, and due to this
ailie there remains in place 2 small mmp of CA 1983, a small rump of the
ompanmies Act 1989 (CA 1989) and a somewhat larger rump of the
gipanies (Audit, Investigations and Community Enterprise} Act 2004
JCEJA 2004).

_._‘IC@%;&N@ INTO FORCE OF THE COMPANIES

ﬁﬁiji Hmited provisions came into foroe on the passing of CA 2006 on 8
avemaber 2006 and in the early part of 2007,

These are as foliows:

on 8 Novermber 2006:

CA 2006, Part 47 - containing the short title, the application {o the
who ie of the UK and the commencement provision

bis chapter provides an overview of the main provisions of the 2006 Act.
096, 5 1299,



(b}

{c}

{dy

(e}
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A 2086, Part 43 - transparency obligations and related matfers,
exgepl the amendment in CA 2006, 3ch 15, para 1UE) of the
defimtion of 'mguif‘uc‘d market” w the Finenoial Services and
Marksts Aot 2000, Part VI
A 20606, ¢ 1274 — grapts to bodies congerned with actuasial
standazds;: L
CA 2006, s 1276 - am'ﬁiba?iovi of provisions rwmd‘g“ ¢ granis vodies
concerned with accouniing "ﬁ‘!’.aﬁ'}duid‘a in Soptiand dm‘i Northern
freland;

CA 2006, Part 456 — general supplementary provisions, oxeept £A
2006, s 1285 and Sch 16 {repeals)?

on 1 dasmary 2007

{4}

(b
()

{«d)
{e}
"
{£)
(h)

section 106R(3y {registrar’s duty io acceps delivery i"iv electronic
means of documents subiect to Brrective disclosure reg TS Y
section 1077 (pabdic notice of m;}‘i of certam dfmwne*
section 107K (documents subiect o DMregtive disclosure reguires
mentsy;

section 1079 {effect of failure to give public noticey;

section 1080 {the regisier);

sections W85 to 1092 {mspection ete of the regiviery;

sections 1102 to 1107 (anguage requirements: transkation); and
section 111D {registrars reguirsments ag to  certification or
verificaiion).

Y
o
EEN

on 20 January 2007:

{a}
(b}

{c}
{dh)

{e}

sections 308 {manpér in which notice to be given) and 309
{publcation of notice of mecting on websitel;

section 333 (sending documents relating {0 meetings etoan electronic
form);

section 463 {liabitity for false or misleading stefomants in reporis),
sections 791 1o 810, 1{ 1y o {3y, 813 and 815 o 828 {mformation
about wterzss in 2 company’s shares); and =

sections 1143 o J114E and Schedules 4 and 3 {the con ‘;mm
communications provisions).

on & April 2007

50 m; as not in force by virtue

section 1176 {power of Secretary of State {o bring oivil proceedings
o company’s behaif);
sion 1177 (repeal DF sertaln provisions about company direciorsy

A 2006, s 130

The Companies Act 2000 3

fdy  section 1178 (vepeal of requiresnent that ceriain companies publish
periodical statement);

foy section 1179 {repeal of requirement that Secretacy of State prepare
anmal reporty and . :

(v section 1281 {(discloswre of informmtion under the Enierprise

Act 2002}

1.4 The remainder of CA 2006 has then to be brought inie force by
delepated legislation. At the last count, there were smmwh rg near 20 separate
clauses under which defegated legislation was needed, There are ri’;*nv more
where delegated legislation is possible. Much of this delegated leg
yet o be published in dralt, I current practice 18 followed, the dmié will be
followed by a consultation process. The final version will ihm wave 1o be lakd
bc,i@“ Pariament. I must always be reme m"%r o] that the old law, 12 primarily
the Companies Act 1985 remains in forc ot 1o the extent that the 2006 Act
has been brought inte force or excent in so i g it has been expressly repealed,

1.8 < The uymetable for the implementation of the remainder of the Act was as

[aliovrs:
1y on & April 2007

e secltion 1175 {removal of special provisions about accounts and audit
of charitable companmes)..

{2y on | October 2007
® Par {ka’lb 156 nf i’!mﬁ"ﬁbt"% rig h{s;,
® PLJ; ‘EC? {A company d;rec{ms;, cther than provisions relating o
divectors’ conflict of interest duties, directors” residential addresses

and underage and natural uu“{;uzwzz'e&;

s Part {1 {Denvative claims and procsedings by members);

8 Part 13 {Reschuions and meeiings), and, related to ths,
sections 4835-488 of Part 16 {Audi);

& Part 14 {Conirol of pohitical denations and ﬁmmd;‘fu, &} other than
provisions relating to ndepsndent slection candidates;

e Section 417 of Part 15 {Coments of dirsctors’ report: business
reviewl

e Part 29 {(Fravdulent trading);
Part 30 (Protection of members against unfair prejudice);
Part 32 (Company lnvestigations: &mundmusts';u

(3} oné Apnil 2008
® Part 12 {Company secreianes);

o Part 15 (Accounts and reports), cther than section 41, which came
into force on 1 Gotober 2007;
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= Parnt 16 {Audit), other than sections 485 48% whick came into force
o | October 2007,

Part 19 (Debenturesy;

Part 20 (Private and public companies);

Part 21 {Certification and trapsfer of securitie: 8):

Part 23 (Distribuiions):

Part 26 {Armangements and reconstructions);

Part 27 (Mergers and divisions of public companiesy;

Part 42 {Statuiory anditors).

&

T 8% & & & @

(43 on ! CGotober 2008:

Part 14 (Provisions relating to independent slection candidates),

N
A
e

alsa on 1 October 2004

& sections 15517
minimum age for

® sections 175-177

& sections 182187

59 {every company to have a natural director,
directors etc);

odification of fiduciary duties of director s);
claration of interest by directors),

{
{

¢
de

6y on 1 Gctober 2009

Part 1 {General introductory provisions);

Part 2 {Company formation):

Part 3 {A company’s constitution); :

Part 4 {A company’s capacity and related matters);

Part 5 (A company’s name);

Fart 6 (A company’s registered office);

Part 7 {Re-registration as a means of altering a company’s status);
Part 8 (A company’s members):

Part 17 (A company’s share capital):

Part 18 {Acquisition by limited comapany of its own shares);
Part 24 (A company’s annual return);

Part 23 (Company charges);

Part 31 {(Dissolution and restoration to the register);

Part 33 (UK companies not formed under the Companies Acts):
Part 34 (Overseas companies)

Part 35 (The registrar of wmgnm es);

Part 41 (Business names),

@

5 B 2 & & B ¥ OB & 9 $ O & 8 @

being commenced for the time heinp™#

Bection 327(2Y¢) (deiniled

d provision on iflegality of article reg garding
PrOXY votes);

This is the torm nsed on the BIS website.

M : Shvr b npbiede regaerie
Section 330(6)c) (detailed provision on Hlegality of article regarding
® j ol " W i ¥
pistl vatmg}.
The Department of Trade and Industry (DT - which became the Depanme{.n _
e EACTRE L ] - - i ] Jepart | :
for Business, Buterprise and Regulatory Relorm {(BERK) and is now the

LN

The Companizs Avt 2006

Department {or Business, Innovation and Skills (BIS) - stated th&i:j mtended

that the remainder of CA 2006 be brought into force by Oetpber 2006, Power
- ":

(o bring this info force lies with the Secretary of State or HM Treasury’ The

Copsultative Document of 28 February 7‘U€}/ also included explanatory
. Shaa Al

chapiers, requests for responses and model ar ticles.

6 i i : sained fro e publication of the
1.6 Anidea of timescales required may be gained from the publication of 1

first attempt at draft model artictes for public COmpAnies. i\nflie };!} int Sje
drafisman confused board and general meetings, and in ;,u a f?auiea ke
chairmen of board and general meelings are not {Zhsug;z,mjﬁ%‘é, ".[{ai?: ;fi £
defined the chairman (of the di‘;ﬁ'ecms'ﬂ_)‘ansé the chairman of the muu? s}ig sj‘s_?;ﬁ;
the peneral meetingd, he then provides that a poll can be ¢ etmi.:‘a?d. a§ the z. h
et wrning the inanimate oblect on Whi{:" "ii‘hpr ihe uaim(m o ;1:,
“Wareman of the meeting sits info a sepiient being with the ability f‘f‘: sped

Woreover, regniation 23 stated that a director was (o be disgualified, ﬂu”fk;f
if 2 receiving order were made against him. The draflsman was émpdmu};t
oblivious 1o the fact that receiving orders, a preliminary stage im old-atyie

banksubtcies, were abolished m 1986,

A further attempt at producing draft model articles was then made and ﬂm?f:
sets have been produced, one for public compames mmséor p;;vzzm,foin?ﬁ?ff
limited by shares and one for private companies lmited by g ffu’»lrem’fu:ﬂ t Mi to
be sald that {hese represent a considerable improvement on both the 1985 ;asgie
A and also the first aitempt at producing draft model articles fm‘i p:m ia;
companies. They are much more user friendly than any previous Table / i:«emg
written in reasonably plain English and belng presented in @ far more ogical

seuence

However, the pushing back of the 'Eﬂ’ipliemﬂ.ﬁ.{éi‘ii m of these Hiﬂd.u ‘_H §\,s 11 ‘ t;i
October 2008 coupled with the implementation of the new stsﬁ?toii:pu;v1???2
fegarding resolutions and meetings meant that @ {ransitionai v’ ’x;o"n:} }14.
1985 Tahle A was requited for companies formed between these da {O‘a u k:z {
was produced by BERR in early September 2007 {to fake effect on | w{;i
20075 However, this draft contained errors based on the faijure m 1%;
&raﬁsz an fu "Ev o appreciate the provisions of CA 2006, 1% chs&fo;; i F\ET}EL’i
draft was published on Thursday, 27 September 2007 to take effect u. rpufmmz
on Sunday, 1 October 2007, Thus business and the nrofessions were allowed

ong W{Hki ng day to gei to grips with the Tmmmumi Table A. It is nothing .
short of a disgrace t%mt a government depariment, especially one which now

A 2008, 5 130T
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bears the words "Department for ... Regulatory Reform’ iy

2 its vitle can treat
mdustry { h(. dex of which provide for government to exist in the modern
workd} B this manner

8.7 . The f‘@mpaaw Law Relovm Bill was introduced into the House of Londs
for the Government by Lord Sainsbury, who referred to it as simplifying
company law How the sysiem, set ouf In the Companiss Act 1985, the
Companies Act 1989, the Companles {Audit, investipations and Conununity
Enterprise) Act 2004 and the Companies Act 2006, the latter of which contains
L300 cla 1;:,3«;.5;, 16 Schedules and mumerous provisions under which dslegated

' i oatill awaited can represent a simplifi '"a"fw begs

s imagination,
st ﬂ“. is oul*' deals with going concern corpanies. For insolvency we have the

olvency Act 1989, the }??'sﬂhftﬁuy’ Act 2084, the L;,zc!n visg Aot 2007, the
Company Direct tors Ensguaiification Act 1986 and the m Insolvency Aw& of
ALY

1994, Besides this, there is Mim, the inevitable plethora of delegated legislation.

However, at this point one word of warning must be
provides mcz‘tﬁ

‘e Secretary of Stafe or the Treasury may by sni'd-*;' inake such provision
amending, repealing or revoking any enactment 10 which this section applies as
they consider necessary o expedient in consequence of any provision wade by or
under this Act’,

Just how far-reaching thus power is can be seen {rom that fegislat

g ion (o which it
relates:”

{ay  any enactment aw‘ri or made before the passing of this Act
(b} any enaciment confained 1o thiy Act or in :Logrdmai‘e legish

‘za.,ali(.h made
under if; and
any ensctment passed or made befire the ond of the session alter that i
which this Act s passed.”

in pursuance to this power there have already been passed sumerous pioces o!

secendary legislation amending both the Act and sccondar ry legisiation made
under the Act. Indeed some provisions in the Act were amended

oven hefore
they were brought nto Toree T is suggested that (he consequences of such

DBIOVISIoNns m }'—g ation can ’x, mmmsniser as follows:

there is fiftle incentive for the drafltsman to get the legislation right
fusta %W1pi weoatse errors and mfel] "i' 8 can sasily be put right at ¢
date®

CA 2006, 8 1204 52
O 2006, s EF}Q“%( i
i gard, ore might contrast some of the great legivlation of an earlier age such as the
Puartnership Act [8%4, the Bils of Exchange Act 1882 and the Marine Insurance Act 1996

which have remained afmost unchanged for over a cemtury.

The Comparies Aot 2006 T

4 i . B F e P
e  thers is woolully inadequate sorutiny of much secondary logislation:

o ofien there is inadequate consuliation about secondary le pislation;
J

s freguently there is inadeguate publicity given 1o wwﬁ(i 1y legislation;

7

s publishers of compendia of company i legisla
with new editions, of necessity, having 1o be g..‘-ﬁ‘(-i'}i.if:iie;
frequently;

S R ey the memends for lesal lThraries
s there is an inevitable knock-on effect in the expende for legal libraries
artempting (o keep their book stocks up to date.

GLD AND NEW COMPANIES

1.8 Ainder the new regime there are two types of cowmpany, ::.mstmg
coprbanies formed under eariier \._,{m“ipamf:s‘ AsLs i_fkm}'sj\fn ati arr;,as%;;z: v
companies’y and companies 'fo;*zned under the new reg . i‘ %_E(.H nng ac
‘companies’s. These will tuke the form of one of zf)iszc‘er type of company :,m"m
previonsly existed, private compamies 1‘ nited by shares, privale COmpanmies
timited by guarantee, public companies and so on.*?

D

s

i)

THE LE {JE%E ATION

w—q

L5 e ‘Companies Acts’ refers to the Companies Act 2006, the Companies
Act 1985 (CA 1985y, the Companies Cons C:iiud‘:(?ri {Consequential Provi s,os_ae;}
Act 1085 and the. Companies (Andit, Tavestigaiions and Comraunity
Eoter p; ise) Act 20040

B, fs Ii was ca-rigmaﬂy inte ;sdui thai about one-third of CA ] 9‘?3 wonl d remam
intact. one-third would be amended and one-third repealed. There was 10 be 1o
consofidation. However, the Government has changed 1is n}}igi’i o iﬁi;’s, f\n the
CLEB proceeded through Parlinment, there was s:uias{\am;miwmns;o%jdamm 'uf
earlier company legislation, Only & small rump of CA 1985, the {r{?ﬂ‘i';ziiﬂ_%fﬂ-b
Consolidation {(Conseguential Provisions) Act 1983 and the Companies (Andit,
Investigations asd Community Enterprise) Act 2004 rema 111,

H P r " g eondary
This is not so Tuch 4 ority et as a cominent on the sheer volume of secondan
teaistation which makes effective scrutiny often impossible because ¢ of time constiaiats.
CA 2008, 2 11

o~

TOCA 2008, 5 2.
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Financial assistance no longer an offence {n private companies

ferms of no fonger 1o be put in articles but mwust be

authorised by members : ._ | L Chﬁptﬂf 2

iiiir:}f‘s::;; Privective on Takeover Bids enacted and Takeover Panel made o ’E%QE {“@@g?@ﬁy &,%Nﬁ E’g&; &E@ AL,
) FRAMEWORK

correct smnall errors |

SUMMARY OF CHANGES IN THE COMPANIES ACT 2006

St CITHE fAn rermave 2rirert ¢ doemmernts ' - : : e ; Faet 4
Registrar can remove superiinous documents | 3% Changes i the Companies Act 2006 (CA Z006) which affect the

. ctimpany and its legal framework may be summarised as follows:
Registrar can annotate & B

documents L C &7 fable A hat been replaced by a variety of sets of miodel articles for
) u : S5 different types of companies formed on ot after 1 Ociober 2009, There
Companies generally only to be Hablde for ariminal offences I victims are 0 T sy a transitional Tabie A for companies formed betwesn 1 October 2007
third parties and nol members '- S and 30 Septemmber 2009,
Only divectors to be hable for eriminal offences not affeciing third parties ¢ The restriction on directors over seventy ip public companies ceased to
' T st ér'@m & April 2007,
ator's z‘m; enses in winding up foliowing after recetvership to be n zfd
io floating charge holder _ Se As from T October 2009 # i3 no E nge a criminal offence for a privace
o _ . company to offer shares to the public. Insiead there Is a possibility that a
The nE:i;a-::fezt,a.ry of Biate or Chancellor of the Excheguer can revise any ' private company offering Shcﬁﬁﬁn lae public will be ordered to convert to
company leglsiation. . : public, .

There is now a unified system of company law for the éntire United
Kingdom including Northern freland, though the traditional Companies
Re,gash ies vernain in Cardiff, Bdinburgh and Belfast.

Private companied are no fenger required to have a company secretary as
from 6 April 2008 o

“lective resolutions were replaced by o substantially more ¢ %ff: 7 ,iﬂxor}
systam o | October 2007,

fhe sche aii{, of restricted words in compuny natnes has bean redralted,

There is the new ni’i’ice of company aames adjsdicator to whom
s;(:?_z-;mzazm:«; may be made as from | Qotober 2009 zhout the names of pew
companics and i'= vited ;;a,_nihy partnerships which infrings on the

Hii
goodwill of existing businesses.

aé‘h@m od capital has I:ﬁs:m ahoiished as from | Qotober 2809,

Reserve capital has been abolished as from 1 October 2009,
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The terms of redempiion of redeemable shares have moved from the - of Community law, and this principle does bind English courts, that the
articles into a private contract document as from 1 Gctober 2009 ' . impi“‘r“ﬁmting_ legistation should be construed in the lght of the Divectives and
1 that the domestic courts should thersfore refor to the text of the relovant
It 18 now possible (o entrench clauses in the articles as from 1 October © Directives
2009, :

Companies Act 1985

BACKGROUND - B 2.5 In 1985, the scattersd provisions of the previous Co ompanies Acts” wers
consolidated. ‘Consolidation” does not involve any changes in the substance of
. cere Al e 3 Alportore b o~ e

with the powers and duties of directors of companics : cartier Acts,$ but seeks to provide a coherent body of legislation setting out that

2.2 This bogk deal

PSSR B £ T . re T AN ~f  HAOA - e ~
registered in the United Kingdom. The (.mnp‘u:gg,s Act 2006 applies 10 substance in 2 single document and in a rational order® The resalt was CA
companics formed within the United Kingdom! but Her Majesty may by Order 1985, which contains nearly ali the law previously contained 1n CA 1948, CA

- - N fe b T A D : oo -
in Council direct thal any provisions of Chapter 2 of Part 43 timpediments fo 1967, CA 1976, CA 1980 and CA 1981, While CA 1585 itsell has suffered many
Tukeovers) exiend Lo the Isle of Man or the Chaonel Islands.? Bul belore - repeals, mediffcations and amendments, it remained the principal Act in

turning to the directors themselves, we should look briefly at ihe relation to companies and did so until CA 2006 came info force. Sadly, CA
framework within which they work. What, then, do directors dircot? 2006 is not a complete consolidation of company law. Small rumps of CA
answer, for all practical purposes, is companies which wre limited cither by 1985, A 1989 and the Companies {Audit, Investigations and Community
shares or by guaraniee and which are registered under CA 2006 and prior © Enierorise) Act 2004 will remain in place notwithstanding the fact that CA
companies legislation, going back to 183675 The Joint Stock Companies 2606 45 Tully in force,

Act 1844 introduced the principle of incorporation by regisiration which has
been by far the most commen form of incorporation ever since. Limitation of
liability was achieved by shareholders in 1855 and private companies were set _ o . _
apart from public companies in 1907, Company law was reformed by ten Acts 2;6. fn 1085 three ‘satellite’ Acts whic h dealt w ath companies were passed.
between 1862 and 2004, and on each occasion the overall trend was towards These wers also consobidating measures drawn from the old legisiation. The
greater disclosure and transparency on the part of the company and greater repson for thelr separation from CA 108% was a mixture of principle and
powers of iniervention by the State. : : expediency, The Business Names Act 1983, although derived from CA 1980
2.3 Before 1972, company law and its reform were purely do mestic mat 3 “uii CA 1981, repulnted the trading names of parloerships and sole raders as
. v i ¥ - owell as ﬂm;zpamm, and it was clearly appropriate to remove this regulation
Pressure {or reform (,-d.{nb} wrgely (rom within the UK, and the strength of l.hd_‘; . from a ‘pure’ Companies Act. The Cnmpgm* Securities (Insider Dealing)
prossure would determine the range and content of new Companies Liis {CA) At 19RS {since repealed and replaced by the Criminal Justice Act 1993) dealt
Some, like CA 1948, were thoroughgomg overhauls of company law, white \ with trading in Hsted or advertised securities. Whilst it had considerable bearing
others, like CA 1967, merely embodied proposals which, topealed to the © on the conduct of company directors and management, i was not con erned
government of the day* On its entry to the Buropeap Community (EL), © with company structure as such and operated in an area where further legal and
however, the UK became obliged to give legistative form 0 BEC Company Law ' s&éiﬂregu.i;amr“y developments were already occurripz. It was therefors
Directives? Thus, although CA 1976 was essenlially a "domestic’ Act, CA 1980 conveniznt to sever these provisions from CA 1985, Finally, the Companies
3“"{‘5- (A 1981 were, to a considerable extent, designed (o implement the EC - Consolidation {Consequeniial Provisions) Act 1985 csmaﬁuzd a number of
Directives. : - fepeals and amendments of ‘specialist’ legislation,'® together with a muunber of
) , ) ‘ o o megessary savings and  transitional provisions.!! The Companies {Audit,
z4  Directives by the EC Commigsion do not divecily change UK law it 15  Investipations and Commnity Bnterprise) Act 2004 then made substantial
the implementing UK Acts which have this effect. Nevertheless, it is a principle . i ‘
o : Re Friedrich Faoga GmbH (N 32/74) 197511 CMLR 32, BOY. . .
A 2000, ss 1, 1276 and 1384 T Together with ceriain other relevant provisions, such as the Tneolvenoy Act 1974, 5 @

‘>ﬁ6 g 972 ] . Co ddisqueiification of directors of insolvent companies).

Associated Acts

ihm me l“)v A l,i embodied a few of the very many wals made by the Report of the s not form g comprehensive ‘code’ of company Iaw Many ol the most important
{.{Jg!.f}tif"} Leaw Comiittes under the Chairmanship {Jj Eaord mez.@ {ihe “Jenkine Report’), - »f cornpany law are to be found predominantdy in decided vases, for example, 23 to
! 149 (June 1963}, divectors’ duties.

? smous Huropean Cowmrmunities Aot 1972, 5 9 (now repealed and replaced by O A 1985, : :f For example, repeal of the nsurance Companies Act 1532

55 33, 35A, 358, 36, 42) itsell was an atrompt to comply with the fiest BC Directive on o Fov example, i relation to companies which enjoved ‘public company” status uniil the
Company Law, Divective 68/151/EEC, : : reclassification of public and private companies introduced by TA 1936,
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to the rules regarding anditors,
their regulatory bodies, and mx-abtigdmmw into the affairs of companies by the
Department of Trade and Industry and introduce
commanity intersst companies. Some, but not all, of these Acts have been
revised and many of the provisions are now parts of A 7{)(‘5* sadly, however,

changes

as has been stated, CA 2006 doss not constitute a compiete statement of
company law in {h‘ Linited Exmemum and parts of some earler

Companies
Acts remain in fhroe, '

Table A

27 At the same time, the oppottunity was taken in 1985 to modi fy Table A
the statutory ‘modsl form’ for a company’s articles of association. CA 1085, 58
removed Table A from the Act and provided that it should be in the form

preseribed by regulations.? This enabled modifications to be made from time

to time without consequential amendments becowing necessary to the
principal AotV However, the ’%ﬁ }ab ¢ A was & set of default artcles
applicable o a:;? comparies and so might be described as s ‘ack of 24 trades,

a%
master of non ny o
applied. For ?Z‘;ﬁ reason, companies wounld abways "l;ﬁ{i at
A by meanns of special ¢ ibandoned
for new companies amﬁ replace QI by perhaps the rather more meaningful ferm
!}E()’ff’f arzfr'ie.a‘ There are three sets of model articles, one for public compainies,
one {br private comp 11108 izmwd by shares and one for private companies
éi_'mr“d by guarantes, :

" There was no spaum type of company to which they might he
feast o m@dié}’ Table

esolutions. The term Tible A has now been &

Further developments prior fo the Companies Act 1989

28 As is poted elsewhere, company law, as it affects directois s toa
surprisingly large extent, the creation of the courts rather than of Parlinment
As far as statuiory controls are concerned, however, the 1985 consofidation
Drav a welcome breathing space. Tt was no longer secessary o hunt
through different Acis to toot out an eriginal provision aad s mmndmum
and possible re-amendment or repeal. Sadly this approach has oot bes
followed through in CA 2006 and some parts of earlier Companies Acts remuin
in force. Immediate Company Law is, however, not restricted to the O CTPETIES
Acts. For example, the Insolvency Act 1986, which sought to consolidate all
insolvency legislation, has itseif been amended by the Insolvency Act 2000 and
the Enlerprise Act 20072 and also a varicty of pieces of delegated legistation, On
a smaller scale, the Company Directors Disqualification Aot 5986
blend and consolidate the rules disqualifving directors and «
company management. The

things, sough

;dr!

ou&zm i
ars from

Financial Services Act 1986, among many other
t {0 regulate ‘invesiment buainess’ ingl tuding public offers. This has
itself been replaced by the Financial Services and Markets Act 200 UG,

Companizs {Tab
ST 1983/1052,

13 )

For discussion of articles of

cs A te Fy Regulations 1985, 81 1985/B0S, with rinor amendments in

association, see 2305 of seq.

their powsrs and the supervision of

the new Conept of
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{,@mwm% Act F98BY and later chanoes

Aq:t 1989 and
se) Act 2004
s the pruning

were made by the (_‘r"f:'ngﬁ
vestigalions and Comimunity Er
significant and lar-reac H;g char }ﬂm, such 2

3;} ajor changes
ies {Au it
ffx ~¢ introduse

HHCE
T

in
d

11&11"” vires tude {see 278, aud o largely a;;mm:ssilzi atiempt at
ere ion’ of privaie companies (which has since had fo be :‘a:v;cﬁss'%: m
opder 1o (,-m.i with anomuslies). Pargeularly, the 1989 Act implemented the ¥

ves on regulation of m.u‘izmrs; andd in relation 1o gro u;e acc"s'imu Those

Lanses which are within the scope of this book are (wkuj in detedl laer
'i‘é{? \Am né s of ( A 1989 were hmﬁ; thi into foree by delegated legislation,

niey { ~x udig, iu estmaémr&x angd Communily
ated that the CA 1989,

OB COMpAnY c%mrgu has nover been brought

5 wis 13.., case W‘%'h

“‘aﬁ ‘i‘ iluﬂ‘i A i

That legistation can be n,mei but never brought i shows a disregard by éimt
."g"j.“f' i ‘;bb ently replaced by BERER and then Bh; for Parlizment, the

g Y . -n e drie ey
chustoess con nm;iw and those concerned with the administration of mdusiry.

ot 2000 and
¢ the rules

oy
u"
2‘1”
I
=
)
4
=
f‘,

‘Qi"‘@}" :;i*mm:m have bheen ‘L
e Act 2007, the Iatter
3.;'1;”'0&:@@&11; of S"ijiii‘i‘izﬁ?b.

W
c:..
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i
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o
P
=
3

)
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Eover m;-;_, the

%mmmw imsirumends

| 2 12 A further feature of CA 1989 and subseguent Acts is that they contan
'szdﬁm‘m: delogated power for the Secretary of Siate 1o decide upon the
' summmw faw to be introduced in relution to certaln matiers, rather m‘_m
' out in the Act isell The general area in which such a powser may bf:
is specified in o particular section of the Act, and the bccri‘ﬁa:y a'_?.‘i'
: ‘*‘h@ﬁ&.‘ can then legisiate as he wishes within those *‘)“rzm;e‘-;mts} He ﬁ(t?i”um": thiis
S power 'w means of delegated or subordinate legislation, whm}a inkes ﬂsi—:" form

ations set out in a document called s Sstatudory mstrument’. For
zaaz;‘“i sxempl company was introduced n the Secretary of Siate
a}_}_ n_._. gans of the Companigs Al i“é\“ {Audit Exemp

. pursuani to g power given to the Secretary of State in

04 m

1

re%_, there were relatively fow smwmrf mstruments and they

B

eripheral housckeeping matters. For example, devolved powers
o Lo relatively minor maiters such as fees
ﬁi ¢ format of statutory forms, However,

3
ympany shows, the curre 0

.
i

Cwere, in fibc ms{q ,f.,\um:,zabiﬁ i1

- 1o be charged by Companies House

o a8 the example of the ands CKC"Q;}’ o 2t frend
. devolve power in relation 16 2 ma&;m*aa? number of ificant matiers.

The Ez,i?'»":’!"'i'ﬁ ents batween 1997 and ’M‘ have toade asing use of
defegated le .a.ﬁz;s;’; o gt thelr rades oto the form o

. This cannot by any

Mgy 1994/19%5,
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ac,mr‘iw a5 & satisfactory siate of affairs, There is
adequate parliamentary scrotiny and there is an
gistation s introduced with grossly inadequate
er has mi; to consider the Table of Statutory Instruments at
tre %ﬁc*“mnmg (3" this book for an inkling of ther breadth and importance,

enadble the Secretary
nse o tmmediate needs,
ted, and so do not use up
%‘r.ia.ry fcg siatic

18 in "m WY Hm 1, :;ri on (such as 4 new

ecause usually they murely have to be ‘laid’ befors

234 i‘ze an age of stﬂiht@rx anﬂrmmwzs’ » tha‘ they ¢
o3 R,

Hazw»* m; ong disadvaniage i zt the

ere i5 a templation
1

on to detail i the guest for speed. Uniorranately, thisis «a&pnﬂmz o0 an
i 2y sw‘fs:‘{szm&b& exient ;’10 upshot is that ¢ de E‘ﬁ"ﬁﬁﬂiﬂi} farge

number of new statuiory matruments are made o cleay

noonsistoncies or crnissions 1n ey s instroments,

up ambigiitios,

A6 The consequence of the existen
the search iu] the latest
of a mumber of inst

amendments

we of these mmending logirwmenis s that
version of a rule can involve labyrinthine bevestigation

wiments {0 trace the original rule, and any sabseguent

it

i

AT OF course, oblam wonkd
enswliation prior o laying =r aportant new ingty
early 189905, such consultation » t;ﬂia place was ¢ _
the laying of manv defec ; 5315:: defy
discovercd by the hardepressed praciifioner who b vaste tine, and his
clienis’ money, &ifug‘é“ comply, For a while there was some copsiiiation,
oears to have declined and such suggestions as arg
made by consaltess are nod fmau‘ 1 with the respect and considedat’on that t‘%m}-’
sometimes mevil,

3

o~ Soene
Uﬁ AR Ty

but over recent vears th

238 Anocther disadvantage is that,
publicity attached to the if:eirx:}ciug:i'im of a new 3
maost company lawvers will subseribe to the "%)

¥ Stationery Off

its dssued by Her M
wili and fhe relv on their advisers to L—s,lﬁ.ri i},e:zgtz t refeve

fr: ere 15 O 1(:2: ive lpck of
. Whilst
; si;iammt«

refore

siruienis,

!

238 A third disadvantage is that, even il directors are aware of 1 new
instrument, they may have difficy %jg, ACCESIING . Wh e il new lc,‘éii»n ém 15
aced on the internst these days, it i3 not abways easily findable, p
¢ lavman,

. .
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appear to have been designed
from

2 4. Droubiicss the whole process could almos
to introduce vast quantities of company faw by the back door and keep it
the directors who need 1o i

ALOEE

of statutory instroments s that

»f State has power 0 amend primary leg
oy insirnment. **ng%’;*&m"ﬁ,ﬂ,e}v g 12 of the © umpgmfs

‘nﬁc;‘ciaﬁ ﬁf Simie or the to amend, reneal or
wies jegislation, It doos noi reguire an sxpert
“;xsz m Tt i § o 1 3 o.m:f id"-‘ ti at it is c:mis:ummng}}y repugnant that the
for 'i‘:pi of lhmited fability. The
ﬁhv:i "sis; ¢ eAns 1?.13? the

U

i
nrs which come to ‘aiy’fn can alwavs ?’!\, COTTE ii’d o

, oven mote probiematic %4

‘ﬁh ¥ a‘:!';”i S5

: i{}ﬁm*’ dgevelopments

member

:-'stw i they are private

ey, d VAR

were

Zﬁ .E:*?uz“ ex .zmp,m
1&;{} }

x%;m,z i Lht;m -?Iff‘ﬁgtha". \ eholder, who may
in f=“«s: sole ‘“‘ll.’ii)?‘u AL :3 e to HE‘”;EI;‘%H‘&?C and
findd o nominee 1o hold one share in their
> vetabn by m(,d Habity

parent compa n;cs 1o fonger need («
Jhom’ owned subsidiaries if |

235 The R*gxﬁaii(ms
fmended anlist

ame nﬁ:’

OB 190315
g
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The rules prohibiting insider dealing {see Chapter 8) in the Company
‘w,a rittes {Insider Dealing) Act 1985 have also hug repeated and replaced by
provisions in the Crimunal Justice Act 1993 in the drive 1o create common laws
as 1o msider dealing across the EULY

L27 The Electronic Commurdeations Act 2000 infroduced changes 1o allow
slectronic comunmications fo be usad by companies in dealing w%‘ih and
between their mombers, The Limited Liability Partnerships Act 2001

about a pew form of business corporation. the hmited lability parinesship
which coald emerge as a rival (o the traditional company as 2 vehicle through
which 1o do business,

The future

228 The advent of the Lg - Oovernment led to o major review of
company law which was intended 10 result in rooi and branch reform in the
new millenniam to make the UK economy more competitive. This cubminated
i the Companies Act 2006

The Companies Act 2006

2.29 This s the biggest At ever to be passed by the UK Parliament. It is
supposed to simplify company law and, indeed, in some places it does 5o,
However, just how an Act with 1300 sections can be regarded as simphifving an
alrsady complen area of law really chalienges the credibility of the persons
making such an assertion.

TYPES OF COMPANY

230 For al practic -2l mzzpmch we are considering directors of companjes
dmdted by shares und registered under CA 2006, referred 1o hete a3 ‘registered
companies’. These ave niol the only typss of s:(smp:nw which gy exist, but they
are by far the most numerous and significant and all references in this book ars
o such companies unluss the contrary is stated. The full range of possibilities is
a3 follows:

{1} A registered company Hmiled by shares, in which case the ﬂaifsiiéiy of a
member is hmited to the ameunt, i any, anpaid on his shares's and which
i turn are subdivided into:

{reoitve RS S0, M IBEY LA3A3D (Directive go-ordinating regulations on ingde
B33 ot 5oy,

f g

B N

3
L

The Company and s Legal Framework

(y a public compuny, fe a rwmcm; fimited by shares or Hmited 2":.3
guarantee and having a share capiial which 18 regisicred as 2 public
company and the cu"*ma te of incorporation of which states that it
isa pubzan« company. ¥ and

{(hy 2 private company, ie all other compardes which are not public.

7y Registered unimmifed oo smpanies, where a member’s Hability to contribute
=

iz undimsted X Such companies are always private

(1) Repistered companies limited by guarantee, where a member’s Hability i
Hmited to the amount which he has guaranieed to contribute in the event
of winding up.? Such companies are always private companies.

4y Companies incorporated by Royal Charter, for exampie, Hudson's
 Bay Co.

(5) Companies imcorporated by special Act of Parliament, for sxample, public
L1 dgerporations,

238 Tvpes {4) and {5) do nof concern us here and, of the registered
companies, %* pe {13 must have a share mmmi type (33 must not and type (2
may OF may rao& ag its promoters wish, Unlimited companies have the privilege

- of a general exempiion from filing aﬁmumx?’ and may more easily repay of

i”i‘:‘ﬁh‘é:i; their share capital than Hmiled companies, Guaranise COmMpanies are

- pften members’ clubs, residents’ associations and other non-commercial

indtitutions.

237 The Companies (Audit, Investigations and Community ﬁnterpri“ *"3
LAct 2004 introduced a new variation ou a limited comnpany, the commuail

: interest company. Thisis a u,mpam formed o much the same way as any é}iﬂti
“company by registration with the Regisirar of Companies but which is sublect

10 very considerable regulation,

233 We are dealing here with directors of private and public companies

imited by shares and the significant difference between such companies should
e briefly looked at before we go on to consider the administrative machivery
H

- of Hmited companies generaliy,

90 2006, 5 2400).

oo
CA 200

CA 2 *45 But see Partnsrships and Uinfimited Companies {Accounis) Regulations 1993,
ST 1993/1820 for snlimited companies or another unbimited company or Seotlish form each of
whise members s a limited company.
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The O ariEes Ao 7 . - . s 5
¢ Companies Act 2006 _ | Sorne former restrictions on public companies have now disappeared:

234 The Combanies Aot 006 made e wbnoms c 11 n

- LHC S ompanes At W0 me » changes to the v ¢ fynes of o . .

comnany. _ HERE e § 1ypes o = 1y iused to be that a public company had to have at feust two members but
.+ 4 that restriction has now gone Section 24 of CA 1985 was ot carried
forward into CA 2006,

PUBLIC AND PRIVATE COMPANIES : C 2

7y Restrictions on the tenure of dircctors aged 70 used to apply only o

2035 (31 pdh!]_@ Q{)p—w?ap”’, ':S one r~g isl (‘L.d as \HC" dvl{i t cer fi ficate Of g’)ﬂﬂi\ﬁ LOIm ?( l@&} é'E?"‘d eh'\?li KEH 3‘5%&&1;{_“, 33 .i h.if) Jls{:’{iiﬂi?i Aty lui’ .;, 7V11§1\}3§
incorporation of whzt. states that it 1s a public company. Aimthu : «g mies - eeased to be Jaw on 6 April 2007, '
3 T E )

are ;“"ii‘vd%h companies.?s While E,'L }.“Uhhb COTIsy 15 the define § ~ of ) i
company with pmagt cotnpanies being those which are not public. in m msof - (33 Proxies may now speak af public eompany meetings. There wsed o be a
numbers the public company is iiﬂ;(_) exception, und the private conp any (which - pestriction on this, but it wes not carried forward into CA 2006,
. * L4 3 it . .
agcounis for over 04 per cent of g Jggicz‘,{j g(i[np&«gmv)} is the norm. In general . ] o ] ]
both types of (001"1?)‘3;3,, are governed by CA 2006, bhul there are m"«m; (4 It used to be a ceriminal offence under the Companies Act for & private

L. S RS BT & * A . . . -
provisions which are expressed to apply only Lo one type or the other ' . company to offer s shares to the public though thiy oriminality

disappeared as from | Coteber 2009,

136 The principal distinctions?® between public and private conipanies are 4s _ ‘
follows: _ Sinceine coming into force of the Financial Markets and Services Act 2000 the

pubilic (‘eﬁc‘r of shares has bt‘e—.‘*‘} under the Admission and Disclosure Standards

The name of a public company must end with the words public Hmite saved by the London Stock Exchange in April 20062, The rules of the § '«:}Ck

company’ on as an alternative, the abbreviation *nie’ 27 Txchange and the AIM provide that breaches of the Listing Rules cam lead o
Companies the registered office of which is in "Wais:; can use the Welsh : givii prosscution, The FSA can &m;,mz, untimited hnes on Ccompanes and

equivalents, ' natural persons wim broach the rules,

A public compam must not commen e business or bﬂr.:faw unless the 2.37 ‘Public’ companies are not necessarily also “lsted” -\Ompqn'ﬁs Livtad

Regisirar has certified that be is satisfied that its allotted share capital is at : : companies must, by definition, be public companies but the converse is not 1%1

case. A company may register as a }i?iit‘?liL company and commence business
with no Intention of seeking a gquotstion. The reason s often the desive of ih gir
proprigtors -for the prestige and xmms of owning a public company.

fgast the statute

Y mininnm of ﬁﬁ 002 and that at least one-quarterel
the total alfotted share capitad, and any premium, is 5 paid up.® '

P

N

A pri‘s-’aze émw&ny need have only one director (; hhmw he'enanot alad _ : iﬁf’rﬁ‘qumt*y the fimancial jonrnalists use the adjectives “public’ and “listed’, or
be secretury). A public company must have twe.? ) ‘guoted’ or ‘market’ s synooyms in the context of companies, Only a p ublic

3

company can be isted or guoted or deal on a simk market, but i is 1ot
A secretary of a public company must Bfil certain eritepp - axiomatic that this will happen. Unfortunat ‘QV many mambers of the & public fal
into the trap seemingly set for therp by the journabsis zwd treat all these words

1 wxs G s L, \,,;;, . L. . S L e Y 5 o oo sy - 5 T Ty . 3 + i}
A pubtic company is subject to many more redtrictions on its share ¢ apital k. as meaming the same. A market company my ?e, a public company, but not ail
and paymeni of dmdem@a 52 . o public companies are markst companies.

A G ¢ 4f ' . . .
A ZD06, 5 4(2). : The Companies Act 2006

CA 006, 5 4010,

‘{:'urt?w:r consequestial distinetions will be found, in partioular in 294, 5478 o sery and . 238 Section 755 of ihe Companies Act 2008 provides that a privaie company

;ﬁ?fbic:; s‘«?:; E: ‘Z 1‘%_}”‘% CA 2006, 5 50, must not offer any awy‘zmas of the company to the public, br:ah.aa,im of this rule

it company’s share capital must therefore inchide sharss (o the nominal valie of 4t ot ﬂ% : : uzi E'*;-}(i to the ,FLE.SS@M? that z:*fuﬂi < m@mb&f or creditor of hatco;ﬂpan.y or
the Secretary of State may apply to the cowrt for an order that the company

amount in sterling, even ¥ the rernainder of thd
currencies) other than sterling, ; should re-re mi%m; A pubiis COmpARY:

e capital 45 i g oury

. ¢ !U’ Scandinavion Boank ‘i‘i,fx e [TSRE] Ch 87 F}m
s pul on a stabutory footing by CA 2008, 5 547 (3} 33 from | quw 26,

CA 2006, 15 586 and 761 of sea.

CA 2006, 3 1‘34, ‘

CA 2006, 5 273

Sce Chapler 4. ' . : “
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THE MACHINERY OF THE

2.3% Al companies are now register

i

certam special requireinents in the case

interest companies.

2.4%  The components 1o registe

;_'v

{1} The memorandum of zsseclation - [t is much to ke regre tted that this sxisience. However, §

COMPANY . S The Compeanies Act 2006

ed in the sume way, although there are 742 The Companies Act 2006 has disposed of
of public companies and comunutity COMPRILES 10 state their @béﬂcés i1 the memorandum ¢

srates that the company’s obiscls are unresticted
_ companies will be f}ﬁ';;ﬁd in p shmifar way to e
a company imited by shares are as follows: documents will have 1o be sent Lo the Registrar of

he will issue a certificats of Incorporaiion bringing ism company mte

il be appreciated that in the absence of an obiecis

W hick

Wi
document i3 referred to as the memorandum sinee moest directors, lawvers ' clause, the appleation for incorporation has become no more than a foom

and accountants wili have in the

ir mind’s eve what o memorandum looks filing exorcise. Thus formation ‘m.?% generally be moch sasier. A draft

fike. The new style memorandum is no longer # constituiional document sremorandum has been published. 1t contains a statement that the subscribers
of the eompany and merely paurt of the appiication for incorporation. It desize 1o be registered as a company. Apart fron this # contains only two plsces

consists of 4 single sentence stuting a desire to be meorporated and an of information: the name of the company and details of ihe subscnber(s). As
agreement by the subscribers o take up the sha res et against their names, - from 1 CGoreber 200% the memorandur will never change, This will be the case
Apart from this single sentence the only ?,?; io* mation is, on the top, - with hoth existing companies and companies formed under CA 006, The

the name of the company and, on the botiom, details of the subscriber memorandum was described by the povernment spokesman m the House of
and thelr authentication of ine;}1@31101‘22{}(?'&111. Nm document is 13.1';%3;1@@{1 ' LowlsCas a ‘snapshot’, and this is a g<.}0d word in this context. The
a snapshot of the company as at thé‘ time of ncorporation, it wilf never memmandum will never change: the only constibugional document of the

@L F’ven it the company ch
ar change,

The articles of association - These contain the internal regils uorz; of the o place until the Regulator has mdicated to th
company. Registration of articles is not compulsory, as the relevant set of company satisfles the community interest 1

s will apply miwmimuﬂi},’ o any company, public or privats,
fied or extended ™ Under the earlier company legisiation,
companies would almost always cog ster special articles amending cortain

model articles

except as modi

nges s mame, the memorandum iself cotapany will be the articles.

243 In the case of a conumunily Hnlerest Company, regis iéz—%iifm cannod take
egistrar of Companies that the

4

Same day registration

provisions of Table A However, it is folt that the new model articles, apd 244 I s possible to obtain a Certificate of Incorporation on the same day
especially thase w ‘idi ing to private companies Hmited by @hares DTN : that the i’.i{}{iiu‘:‘éefﬂs are filed, This can be extremely uvsefol in the case of
much wore aser friendly, that those forming companies will a'ten b transactions such as reconstructions of aggussitions when secrecy might be
happy to rely ugsom the IE?OdE:i articles alone. _ _ \ V.. : sssential until the parties are ready to complete the transaction.

There must also be a form of application for ncorporatifin 1 his m%% Lw ' ' 245 ’Z"hc pz‘occda,:;re s simple. The paperwork must be presented al
details of the h’pb of company, its dnmmu,. the address of the registered Companies House {either in hard O sy or electronically}, before 3 pm on the
office, details of the directors and also of the s scretary if there is ome, . rele -d*il day, togsther with 4 speel | fee. The name of the company bas o

satisfy certain requiromenis if it is o i"L é(.[Lp?dbk to the Registran

These documents must be accompanied by the ¢ appropriate foe

241 MW afl & in
Incorporation™
ity members, 56

A 2008, 5 20
CA 206, s
Saformon v Satomon & Co Lrd [IR97) AC 32,

3

The last word or words must be mited’, "Public Hmited company’, ‘pic’
or other acceptable allernatives

The name must pot constitute a criminal offence; for example #}1“ Anzac
{Restriction of Trade Use of Word) Act 1916 males 3 an offence 10 use
the word ‘Anzac in g company name without the consent of ahe secret di“j
of State for Foreign Atfairs; the Geneva Con wmw,a Act i“?‘*"’ ;“f”v rides
that "Red O md ‘Cieneva Cross” cannot be used without the consent

of the Army o
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