Modas operandi -
somuthn;g

‘\émms mutamm = exact W the same

Ne\us - wnnecm
INisi — zmlwq- S
Noa C'ﬁ}_mpas' men
mind #nd- lmderst'mduw
Mon a5t fauum nm my de&.d

Nom | sequifur. - an.
wtatemcn% it does ot ﬂﬂiow :

NGV[HS ﬁetlﬁ mteﬂemeix% -~ a YIEW :

act smt,rvemng; i
\udum pattum & baw promme

Obiter” ‘dictam 2 pbservations’ not
ﬁsentmi it or wmmgﬁ to thetdecisfons |

Pacm sunt sey vanda = a«rc :
mist be foliowgd -

Pactam aliac;tum un}awful conm act' '

Pactum abteemunf _
Pari dehctn at Qquﬂ fuﬁ

Part passu equdﬂy

Per annum - by the y{,dr
Per curiani : by the whoic cmm’:

Per mcnném 'through :wzmt of ca;u
Perse. by nsuif
Post mm‘tem aﬂer dedth

Pasf — afiers Iater

Prima facie —on ihe facerof it
Pro hunﬁ for the puth g,ood

Pro forma - as 4 Tatter of fonn '

Pro ram - m propertwn R
Pro tzmto — sofar fo tl‘at exiem

Qua it the c:cipacny as

Qudnmm meruit - so wich” mortey
as the plamuff reaﬁonab]y desu‘ves o
have RERN : PR

“way' of doimg”

ACops teﬁ_t

coBe—in the matter of"

134

TQuandiim - how mueh] S amot

B apprehended: fo

exchanjye for Anothar

: auch as Hght and air:

CConpeiEnt: Fegal prouu{img,s-,'whfch'

'bsatus qu(} = thc state {JF"

Uberrimae f‘ dez - utmosf Uood

. oﬁG@odéfOrdfﬁanCe{ {Cap 2B s

Cuin tinret = beciuse hé b shc feas

{}md timet injirn
secure: the ‘plajmt

Quid - pm qtm

Cuorum: - — mzm“mim nvmher o
attendees fn validaica deczmc

Ratig. decndmdl
dcudmg

Res L@mmunes =i things - in
nature . incapable.. of -_;:ppro_{n_lat_'

Res ipsa ioqmwr o th(, thing
matter speaka §0r itself”

Res 3udzcam ~g quutzon de

Eowgﬁg rewmmendamns put- fbrward by the Eaw: Reform Commgswg;
’1! er arendmeénts: were made to- the Ordinance by the: Sater ol Goo
}enét enty Ordi < 2 1994): which: was a%smted to on

October: 1994 and. came. ;hte operduon én 2t October 1994

annoi again be raised

Reg thmg, tht, ()hjELl ofan
mattu affair. :

Riestifutic: m--m?egmm - TEStOrati

t0 the origina! position ¢

f Lontract Jaw refat o'to the s'ai
H nc,a does Tiof cover. a1§ &specis o i
S ; stances‘ pmctmoners w;ﬂ stﬂi nee to_ make recourse

Sine die’-— indefinitely

Shig qua R~ 8 Aetessdry condition

Stare dec;sis =
stamd B

- z‘he deusmn 'm

:.t;:,{mg

‘3[!! genera" umque
bnpm- above “which parfnes

Terting - third party " confract ot saje of goods is defined in

Liﬂ:ra uns -
Veto— forbxd

Volent non it lmurm - ihere can be :
no injury o the willing - :

bf’y(}nd the powL_

. ity i wa}c;ds g ihe buyer for : _
;ransfe the prog r‘cy . thtre are mphe

Vox populi- voice of the pe__ople:; -

Hich are ecuhar w© the %aw of sa}e; | ¢ |
ffect'ot tlilje Ordmanw (i} the ruies in bdnkmptcyﬁ reldimo to contracts ;;’{; :
(u) the ru‘h,s Dt cammon iaw mcéudmg thc law merchant save in so far.

Cass




Butterworths Hong Kdng:Contract Law. Handbag

as they are inconsistent with the express prcvisions of the Ordinance:;
particular, the rides reidtmg torthe law of pr mcspdl and: agent. cmd +he effbct ¢
F; aud nﬂsrepr&ser;tatmn for B '

o

=)
:\m) the cmctmwta rci'it:ng 0 b} Is m‘ salé or any enactmient rela g t0 the

sale - of “goods which s not expressly repeaied byvisihe - Ordinan
{iv) transactions in the form of ‘a- contract of sale” which are intended &
_thrat@ by way. of, mortuczge piedge charg,c oF other bCCHHiV see s 62 '

3 ' Overwew i)i the sectmns

Ihe gssential pI‘OVlleﬂb ‘of the Ordinance are a.s fi)l ows
SRRy ‘contract’ of ‘sale of gecdﬁ i
o agreeﬁs tc_a nansfe,r-ihﬁ pmpeﬁy

L the c_omrc_aci--;s -f_or speczixc- @,oods W
.the contract ts miade without the selle

--__-unlcss defecty are' drawnto; ihe. bu'y'er attention of the. bziy :
' '__“exammes the goods and sach examﬂmiﬁen should: reveai defects
o The : i
masonabiy f‘;t tor any purpu% tor whwh e ! ﬂmdq aré bei
+-bought, made kn@wn to-the seller(s. FOE : o
= when the contract is a sale by samp‘ie there is an imnhed co;‘zdw;on :
_ _that the - bulk shaﬂ be of similar quality as the sample (& 17)

L pmptrty passu; n speuﬁc or. asceriamed goods wilen ti g p
_m?cnd itto be transferred (s. EQ)

i (u) where

“sefle
oW a buy'er acceptc: goodq (s 37y
 if the buyer does’t
. time when'the. fseﬁe_
“rsghts‘. uﬁmpdid seli er (ss 41- 45)

- the seiler can sue. the buyur t0. whom propbrty has pasScd bui ha=;_-.

not paid v the Gcmds {351y :

. the’ seﬂer can sue”
' 1efusas io aucepi zmd pay for the goods (¥ 523

" where there is a brcach of Wcu‘rant.y by the sdlez the bu'ver iy m)i- e
‘entitled to !"6_]&(11 ‘the goods but hie may sue for damageb {355y 3

= &mphed terms :md Londmons can be excluded by agreement (s ‘37}

{)n the iaw of contrdct gcneraﬂy see Bettv Ho Hrmgr Kong Cl (;fzfmcr
Lcrw {2nd Ld Buﬁuworthc Asxa 1994} -

Hahhw} s Lawv of Hong Kongy Voi 1(2) Auciton

& __fé._ofﬁejods-Grﬁiﬁenw:(ﬁeép"?ﬁ}'

rules for ascartamm 5 mtentson of the pames ak tothe tsme pmpe!u

. in the goods i3 to, pass to the buver (s 20) = o _
the selier cam reserve the sght o% dxspesai 0% ’rlze uoods unm m.rtam' '

wnd;uonb arc mih%i

'goods remain at the aeﬁu s Fisk vintil ‘éhe pmpwty is t:cmsfarrt,d to

the boyer, unless: otherwi ise dgreud (s22)

i the buyer acquares gile) be;t{er t“tie 1o ';he goods.thaﬁ the seiier had : 3
su‘ojuct to the A‘Qiiomng provasxom (s ¥ : : .

whien goods are openly sold i "'sh'np- of mar et}in 't.he
'Grdmarv cotrse of its Business {5 24 S
sedfer-tis a-voidable. title, but it has not been avmd d at S
the time of 5a§t:,; the buyer acquires good:titie; if he boug;,ht s
" them in good thith and wﬁhmzf: notice of :my defc,ct in Lhe o
S getter s itle (‘%25) E e : _
(iiiy where & selter or buyer renmmf; in pmaesswn nf ihe ge@d‘; or
i doeuments of titd -'Lfte:r sale, selis and fransfers the goodg 0 i _
i third person who buys in ocud faith without notice of ihe AT

: prwxcuus sale: (5 }

paymeqt and delivery are concurrcni ‘conditions, lliﬂt‘:‘wS oihcmfisc.

agreed (s 30y
rules as to dei;wery (s 31) : :
pmvmom whcn seﬂpr deilvers the wro;w quanuty of goodq {s 32)

ds.hvery to the carrier. is Lcmed to be delivery to the buysr When ) %
i 'requxred to *;cnd ihe goods ) ﬁhe buyer (9 34) 2

ot take deiwery af the goods wﬁhm a zeasombEe: el -:
eady the buyer is Imhh, {‘or my foss (q 39}

provxsums as o stoppages in tmnsrt" by unpasd qu er {'%s 46~4"§)

Sied damagea f(}r non acceptc&nce ﬂ hei b_u’yer' s

When the seller refuses to deh'ver the Goc}ds the buver. can sue the"..
seller for damdg,es( 330 :

% each iot z"'subject toa sepdmte contract of Sale' o
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"..':Halrbury 's: Lcrws Qfﬂng Kmrg, Mok 7, Contracts &0 b

'Hafsbm Lawsof Hong Kong,

Goods

Vol 23 {2004 Reissue);  Sal

 Control of Bxemption SALE OF GOODS ORDINANCE -
Handbook i RN _

"Mssrepresmtatwu Ordmanct (Cap 284) 01‘ l:hrs Handhook * ?@dif? ?ﬁe law raiaﬁng.gq-;fh:e:'sage_'@f.-.geadts'.i".-' PRI G
L o [cf. 1823 ¢l T1 UK}

< Supply of Qervsceq (Imphed Terms) Ordmance (Cdp 457) of ¢
Haridboolk:

. 'Hrmg Konﬂ EIIOZ is h C F;mese L

Griginally: * No 7'of 1896
- Operation: 1 August 1395

ARRANGEMENT OF SECTEONS

- Short title
dnter pretatron i
: “"ea!mg as consumer”

FORMAT&GN OF THE CONTRACT

Contract cf sa%e

: _'Saie and agreement to sei§
.__Capacaty to buy and sei .
" iy "Formamres of contract '
5 .-'_Mode of mak _'g centrac’r Df sa!e '

'(Repeaied)

Subject=maiier nf contract

g -.:Exrstmg or. future goods: i
.. Goods which have per;shed :
L Goods penshmg befom saie but aﬂer agreement to se!%

Pr;ce

i '_"::_Ascertamment of prrce R
1 Agreement to seii at vaiuatron

Cond%tmns and warrantres

Stapuiaﬁtons as to time

When condition to be ireaied as warranty
- Implied undartakmg as ta t:ﬂe etc E

5 “Sale’by description '
' impiaed undertakmgs as o quaiity 0r fstness S

- .S_Iiaie by 'sarnpie"- '

138 g3




of .Gbo‘ds.iﬁrdfhanc'e '(Gap:QG}-ﬂ o

18
19
20
21
22

23 "%a%e by persen not owuer

24
25
28
27
28

29
30
31
3z
33
34
35
36
37
38
35

44
41
42

43
44
45

46
47
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F’ART i
EFFECTS OF THE CONTRACT

Transfer of pmperty as be&ween seiier and buyer

Goods must be aacertamed

Property passes when. miended io pass
Rules for ascertasnmg ;ntentmn '_ L
Reservation of right of disposat =~
Rssk pr;ma facae passes with prOperty

Transfer of t!tie

: How stoppage m trans:tu is: effected
Re»«sale by huyer ar seiier

-:Effect of subsa & or p&edge by buyer
: _Saie not generaiiy rescnnded by hen or stoppage in trans;iu

;.'R#éﬁ-gﬁéigs_af %e‘_i}.ﬁ; 5

'Action for ptice.
Damages for non»-acceptance

Market overt :

Sale under Vo;dabie title..

(Repeafed} TRy
Selier or buyer in possess;on aﬁer saie
(Repea led)

PART H

PERFOF{MANCE OF THE CGNTRACT

Duties of selierand buyer:; Iy :
Payment and delivery are concurrert condst;ons
Rules as to delivery. =~
Delivery of wrong quantlty
Delivety by msta!men‘és
Deiaveryto carrier © i
Risk where goods are dehvered a‘i déstant p!ace
Buyer’s right of examining goods

Acceptarice of goods

Buyer not bound fe retirn rajected goods

Liabii tiy of buyer for neg!ectmg or refusmg to iake,
goods o

PART v

RIGHTS OF UNPAID SELLER AGA?NST THE GOODS

.Def nition of unpaid a@“@f
Unpaid seller’s rights™
Withho!dfng delivery

Unpaid seﬁer .s %aen

Unpaid seller's lien

Part delivery _

Termination of fien’ _' _
Stnppage in transntu

nght of stoppage in transitu

Duraiion of trans;t '
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o of Goeds Ordmance (Cap; 26} _ §3@2ﬂ’1]

:Butterworths Hong Kong Coniract Law %r?an_‘d'h ¥

1. Short title
This Qrdmance may be c;ted as ihe a

e""ef-"C_:"'oodsi O_rdirirar_rce._'

_ mterpréta't?dn*

( 1) In thiS Ord nance uniess *the comext otﬁerwrse requ;res~ o :_'
“action” ( i .{z}} incl udes surt ceunierda im, and setweff e

s 3. .
“buyer” { & 5 } means a person who buys or agrees io buy geods :

“contract of sale” {’5’ ?i /’\‘3’3 rnciudes an agreement to sell as well
asaie S :

one person to anoiher

“decument of fitle to goods” { %«“ o éi”j Ff'r?;”gf
: iading-, dock Warrant-,. warehouee'keeper’-s éeﬁiﬁcat
o order. for the deirvery of. geods ancE any other d
in the ' -as proof of the possession o
it | ‘or purpomng fo authorize; eftae
'by indors: ment oF by de!lvery, the possessor of the decr..n [
iransfer or receive geecfs thereby represented '

“fauit” (ﬁa E'i} means wrongfui actor defeuit

“fufure’ goods" (ﬁﬂ ) means goods to be' menufaciured or acqurre _
the sei!er after the mekmg of tne contract of sate:

“goods” '( & }igﬂ) nciudes alt chettels personal other than thtng
action and money. The term inc udes embiements, indust
‘growing crops; and things attached to or formsng part of the land

which are agreed te be severed before saie or under the conir
.ot sale; S '

“plaintiff’ (]%5 &-,&} inc judes a defendent ceuntercia;mmg,

' propeny” (é:}&] means the genera! proper‘ty in goods and not me ely
a Specral property,

quahty of goods" (E‘ o a‘% ”é" ) fncl udes iﬁefr state or cond;t:on
e Sale of Goods {Amendm )Ofd iice 1994 (85 of _.i:';‘}%}, commencing. -

14 143




[SGe2.07 L . : " '
1 ol of Exeimption:Clausés Ordinance (Cag:i1)

] €_@MTR@L'3'@§ FXF_MPTK@N CL %USES
| : @RDENANCE '

“ Iatroduction

th
: 'transaction@. whiere one party Obvmusiy had an upper hand un (
§aw As ihe Ordmance dees not appIy to_ man .' Cemnptio

244




o mi of Exempzwﬁ Cfauses Grdmanca {Cap i )

Ordinance (Cap 26) s 14 (which: imphies certain und@rtakzngs as:{o
freedorm from incumbrances and quzet poﬁsessmu mto any coptract.
sa?e ot g:,oodt.) any tf*rm o

:taking-. of; reascmible steps (s 22 brm& it the BDt‘LCE of the mhe,r_

._an exciusmn clzmse is to bc COot rued wmtiy 'wambt__the party who
: it (the conirzz profi rentem rule =

the qaie @1‘ gaods certain umier{akmns a8t mmpimnce Wlth deseri
quality or fitness and correspendence with sample {Sale of Goods Or{ima
{Cap 26) $s 15-17). Any term purporting to grant exemptlon
undertakings is wvoid in the . ease of ‘& consumer sale, and in
cireumstances, is sot enforceable to the éxtent that it is shown iha wen
not be fair Ot £¢a sondbie to ai,ow rehzmce on the term: seg

next pdid) s
« - whereithere is7a contraai betw«,en two pamc.s comammg, an
- exclusion clause, & third party “wilknot beallowed to-shelter behmd
that: lelhb i thc absenw m‘r c}ear ewécn_ca& that ixe isa party m the-

applissto'a con!rae,t for the intefaational safé’ Oi goods-'- The Mot
Insuranee (Thivd’ Party "Risksy Ordinanice (Cap 272} and 1l
Compensation Crdinanice (Cap 287} ‘both preciudé the insures fiom Avoid]
liability ‘on the Basis ‘of an ‘et or omzssron a é “the’ happeﬁnw of Eihy
giving rise o the claim: Any piil‘p()rt - '

arl emo?o}er in-respect of personal injuries "m ‘aft cmpii)yee
by ‘virtiie of the" Eaw Amendment and Rﬁﬂ}rm (C i jon)
(Cap 23) 52202 - e

-"thf: cs:mira
'pmferuuem prmczpie any_ ambwmty in an’ exemptson clause’ should be
‘resobved aoainstthe peu:‘ty seeking to rely onit. Femmns: which:are: a,mbaguous
muddled dnd imprecise’ and _-ontamed pa‘tent nconfﬂstenc;es _w;th the: terms
ot the-tace of thenbill: _ “Ba relied o dictas of: Clarke't in
T,’*ﬂe Tries [1995) lovdls Rep 144 at 145 and dicta of _Jord Hobhouse in:
: ;mburg !i'om‘zmpdﬂ Bl w4 gm&m:vaafe Ltd The:: z‘ar;é;rz 20031 2 WLR

I (HL) at.para 144 ’1pphed {at 129C-H. 130F- 13;?} 27 jame Camem Litd.
"v Bm’garf Gfﬁf)tafw%‘ de {2(}{}5} 4 HK’L 117 In 2 .case W yas atenmof &
: would (delivered agamst an origma} bilb'of
"t ofan, czxciasum eiauae in. tim i:ghi

Section _4 of the M;srepresematmn Ordmanct, (C' 2843, dvﬂis wzth pros
\,xduiﬁng or.restricting liability for misrepresentation, These ar genera
no; effect: except te the. extent, if v, that it satisfi es. the. tes

reasonabicness .as Si&tbd ints 301y
Ordinance {(“ ap ?I) .see also the Mas
of ths Handbook

Arbitralmn ciauqeq and Seorry Avuy dauset; & dause W hereby

an award is'to b conqzdered as a-condition precedent
are not in

to any
'%nera! o7 be tréted Hs exclidion Liaue,es  the 5y

relating to constmctmn of exclusion claises and to deviations do'iot ap
them‘ .The Sam apphes o an’ aareement_ for i;quldated damages iim
mation mf 1 :

Sk

' made cmd H; i

3 Common iaw cencepts applmahie

: of eahng betwc_ n' the. -
'pamf '&gaimt whiom the “clavse operates has on
ons besn put arinofice of the otlier party’s mten‘tmn
; f tha c}fmse ﬁ nidy be inicorporated in the

In the absence of sml,utory pmv;mon “there is fo aeneral ruie Gf | iaw 0 the
effect that courts have power 1o refuse to give eﬂect exciusxfm dauses on
the jm;;nd tha they arg unreasombie

whue tiie bargammg p(}wer of bG h partie:
' ' Jof. busii and know - f- the ¢ 'ntractuai tﬂrms m_

'mcorporated o’ an oraf contract

S cortain czrbum"tanceq an appa.rentiy p(jst~contract1a B
e such as d Lonﬁrmatt' ni note may, ofl the pmper mterpratdﬁon of the




‘Butterworths Hong Kong:Ceniract-h .

ontrobof E:céz?_épﬁaa Clausos _Qrdfnanc:e:(@?épfﬁ)- _

- conduet-of the pasties; foim- the contract. itsel £ dn:wh

eXCkMOﬁ ciause in thenote. Wﬂg CEem}y be i ﬂmrpoza{m o 'satlsﬁeﬁ the! :rcquire;’raent ‘of redscmabkmss frability iy réspect of

«the right. to transfer owneiship of the goods; or give. .possession, of
the dssurance of :quiet: possessxon to A persgu: hkmg gaods i
e purquarce 01 the. contract. cannot: DL \ciuded ar,. restr;f.ted b
 reference to any such term except m “,o far as thf: term Sd‘tl‘;ﬁﬂ‘\ the
__raqu}rumnt of rcasonableness {812y L -
N & contmct term may bé found 4o bs reasomb}c and gwen eftect
“ - even i the confract has beefi terminated. If a party entitled to
' repudmie the contract nevertheless affirms it; this does not of itself
- exclude the. reqwremem of masmlabienr.ss_ ;;1 re{atxon o a,m

Loniract term (s 13 'f S :

_ a.person cannot cir mmem thie pmwsmns ot th;s Ordznana by
means 0{ a se.,pami_- contract prqudwmg or taking away rights
whsa,h arise under or in cem*ecﬂon wuh the pcrformance of zmoiher

* confract (s [4¥ _' EA - .

S hen deéaling with 2 person as @ consumer, an ‘agreément fo submxt
future differences to arbitration cannot be enforced unless he gives
his written comem: after the differences has arisen or where he has
hmseif had recourse to arbitmtxon in purstance of the awres,mm‘i in
reqpcct of any d1ffermces 515y o :

s the imnts imposed by thlS Oldmam,e defi n*ng t§1e extem to whach a
erson may exclude or restrict fability by reference to a contract.
‘tern do not’ apply Y. i;dbzhty arising under ait exempted Supply.

' contract The terms of an cxempted supply contract are aot sub;ec,t
o anv teq r,ment of rcasonabiemcbs under s 8 or ¥ (¢ 16)

- where the s n‘h"act is: ﬂovcrned by the laws of Hcmg Kong thmuvh

' thL ch{azc of the paﬂzeq 89.7-12, cisa not. operate as’ part of the

" propet. law.” But’ the’ Ordmance hds effeet notwithstanding any

contract term which apphes Or. pmpo:‘ts. to apply the law of some

other, country, where. the term’ appears to the court to have been
irnposed nldmiy for the purpose-of enabling the party to evade. the.
operaﬁon of this Ordmance or where ne party making ‘ihe

*contract dealt "a8 a consimer, “and- was habiiuall‘y Tesident: i

- Hong Kong and the es‘sentsai steps, for makmg the umtmcl were

mken by hlm thurf: (s 17) - : :

“effect by ) cgifatera
as 0 thc: cifeat of the ¢clau

the. djﬁam.e are a8 foilows
 definition of the: “rudsombleness” test { (s3)
“definition of ‘c!r,ahngD a8 @ constimer”

'xta_o’;_l.pf the fax_ieia_es tt.xcmptmn ciguse that am '

Iiabﬂity or neﬁi

:gjenu, car!not be excluded by ny ceﬂ’tr'

: goods prov
uxe nsuitmg rom thenegh i
steibutionof the goods; Hability f
sor damage :,annot be exctuded: oz restricied by refezeﬂ:ce te
. cmm‘au term OF, riotice: Contamed 1[1 or Gperatmg by"' 'fe:,renc
: guamntae of the'g goods (s 10)
i the selier § mbﬂ;t : . SN
. 5 For i}reach .{)f tne nhh atm
“implied: uncieﬁak}ngs ey aﬁ ¢ P
188 15-17 (e implied _uﬂdertais;

Further Readmg . _ . :
s On the faw of LontrficL genera%ly,, see Bf‘tty Ho Ho;fzg Kong
"_j'(,om‘mcz’ Law (7nd fid, " Butterworths  Asial 1994), in particular
“pp H‘MLB whmh d!,ai wnh Lhe ud;cwi wmm% of eumptmn
clauses. : :

w Hafsbury s Lawst }_"Hc:rzg Koﬁg Voi Contrat,t

Lk f'Ha!sbzfrv 5 'Laws* deOffg Kﬂr;g V 1 §i(") (7‘003 Reisszae) cht}
ara{i(: :ﬂ74} :
L 'Huls*im Laws of Hmw Ixfmg Vol 73 (”004 Rusque) Baie of -
_ Gcsods DR '
- Wlwrepresematmn Grdmame (Cap 284) uf ihis Handbook

g _'249 e




