
TABLE OF CONTENTS

TABLE OF CASES CITED . . . . . . . xxii

LIST OF ABBREVIATIONS . . . . . . . xxvi

INTRODUCTION . . . . . . . . . xxix

by Martti Koskenniemi

PART I

INTRODUCTORY

CHAPTER I. THE SCIENCE OF INTERNATIONAL LAW AND

THE LIMITATION OF THE PLACE OF LAW IN THE SETTLE-
MENT OF INTERNATIONAL DISPUTES

I. The Doctrine of the Limitations of the Judicial Process
in International Law

SECT.
1. The Limitation of the Place of Law as an Expression of the

Theory of Sovereignty . . . . . . . . 3
2. The Doctrine of the Limitation of the Judicial Process as an

Argument in Favour of Obligatory Arbitration . . . 5

II. The History of the Doctrine

3. The Original Scope of the Doctrine. Vattel . . . . 7
4. The Modern Origins of the Doctrine . . . . . 9
5. Views of Writers Prior to the Hague Conferences . . . 10
6. Kaltenborn . . . . . . . . . . 12
7. Lorimer . . . . . . . . . . . 13
8. Westlake . . . . . . . . . . . 14
9. The Method of Enumeration . . . . . . . 16
10. Other Tests of Applicability of the Judicial Process: Justice

and Adequacy of the Existing Law. The Attitude of the Parties . 17
11. Determination by International Tribunals . . . . . 17
12. The Conception of Justiciable Disputes . . . . . 19
13. The Scheme of the Work . . . . . . . . 22

CHAPTER II. CONVENTIONS OF PACIFIC SETTLEMENT

AND THE LIMITATION OF THE JUDICIAL FUNCTION

14. In General . . . . . . . . . . 26
15. The Hague Conventions for Pacific Settlement . . . . 27
16. The Hague Arbitration Conventions . . . . . . 29
17. The Covenant of the League of Nations and the Charter of the

United Nations . . . . . 32
18. The Optional Clause of Article 36 of the Statute of the Per-

manent Court of International Justice and the International
Court of Justice . . . . . . . . . 34

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



SECT.
19. Treaties with the American Formulation of Justiciability of

Disputes . . . . . . . . . . . 38
20. Arbitration Conventions of the Locarno Type . . . . 40
21. The ‘General Act’ Conventions of Pacific Settlement . . . 42
21(a). Treaties without the Traditional Classification of Disputes . . 47
22. The Effect of the Doctrine of ‘Inherent Limitations’ Incorporated

in Treaties . . . . . . . . . . 48
23. The Authority of the Doctrine of the Limitations of the Inter-

national Judicial Function as adopted in Treaties
. . . . . . . . . . . . . 51

24. Limitations of the Judicial Function through Reservation . . 52

PART II

THE INTERNATIONAL JUDICIAL FUNCTION
AND THE COMPLETENESS OF

INTERNATIONAL LAW

CHAPTER III. LIMITATION OF THE JUDICIAL FUNCTION

ON ACCOUNT OF THE ABSENCE OF RULES OF

INTERNATIONAL LAW

I. The Meaning of the Doctrine

1. In General . . . . . . . . . . . 59
2. The History of the Doctrine . . . . . . . 60
3. Opinions of Statesmen. The Practice of States . . . . 62
4. Analysis of the Phrase ‘Rules of International Law Applicable to the

Settlement of the Dispute’ . . . . . . . 64

II. The Completeness of the Legal System as a General
Principle of Law

5. The Completeness of the Legal System as a Problem of Municipal
Law . . . . . . . . . . . . 68

6. The Prohibition of ‘non liquet’ as an ‘a priori’ Legal Principle . . 71
7. The Positivist Doctrine and ‘Lacunae’ in International Law . . 73

CHAPTER IV. ‘LACUNAE’ IN INTERNATIONAL LAW

8. The Peculiarities of the Problem of Gaps in International Law . . 78
9. Genuine Interpretation in International Law . . . . . 79

(a) Imperfections of Conventional International Law . . . 80
(b) Static Character of Customary International Law . . . 81
(c) Absence of Co-ordinating Agencies . . . . . . 82

10. Gaps due to Revealed Discrepancies in the Practice of States . . 84
11. Judicial Activity and Gaps due to Discrepancies of Practice . . 85
12. Spurious Interpretation in International Law . . . . . 87
13. Judicial Activity and Spurious Interpretation . . . . . 89

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

xiv TABLE OF CONTENTS

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



CHAPTER V. THE PROBLEM OF THE JUDICIAL FUNCTION

IN INTERNATIONAL LAW

SECT.
14. The Formal and Material Completeness of International Law . . 93
15. Absence of an Express Rule. The ‘Savarkar’ Case . . . . 96
16. The Same. Questions of State Succession . . . . . 98
17. Restrictive Interpretation of Available Sources. Extinctive

Prescription . . . . . . . . . . 101
18. Freedom of Action as a Regulative Principle. The ‘Lotus’ Case . 102
19. The Principle ‘neminem laedit qui jure suo utitur’. Closure of

Buenos Ayres . . . . . . . . . . 104
20. Limits of Permissive Rules. The Behring Sea Arbitration . . 105
21. Cases ‘primae impressionis’ and the Judicial Function in

International Law . . . . . . . . . 108

CHAPTER VI. NOVELTY OF ACTION AND NATURE OF

JUDICIAL ACTIVITY IN INTERNATIONAL LAW

22. Novelty of Action in International Judicial Settlement . . . 113
23. Interpretation of Treaties and Novelty of Action . . . . 115
24. International Tribunals and the Function of Filling Gaps . . 118
25. Filling of Gaps by Recourse to Analogy with Rules of Inter-

national Law . . . . . . . . . . 119
26. Filling of Gaps by the Application of General Principles of Law and

of Principles of Private Law . . . . . . . 123
27. Finding of Rules by Judicial Reconciliation of Conflicting Legal

Claims . . . . . . . . . . . 127
28. Filling of Gaps by reference to the Needs of the International

Community and the Effectiveness of Treaty Obligations . . 131
29. The Problem of ‘non liquet’ in the History of International

Arbitration . . . . . . . . . . 135
30. The Question of ‘non liquet’ in Boundary and Territorial

Disputes. The Island of Palmas Arbitration . . . . . 139
31. Conclusions . . . . . . . . . . 142

PART III

POLITICAL DISPUTES AND THE JUDICIAL
FUNCTION IN INTERNATIONAL LAW

CHAPTER VII. IMPORTANCE OF DISPUTES AS A TEST

OF JUSTICIABILITY

I. Political Disputes in General

1. Political Disputes as involving Important Issues . . . . 147
2. The Legal Construction of Political Disputes . . . . 152

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

TABLE OF CONTENTS xv

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



II. The History of International Arbitration and the Justiciability
of Important Issues

SECT.
3. The British-American Arbitrations. Arbitrations under the Jay

Treaty and other Mixed Commissions . . . . . 153
4. The Alabama Arbitration . . . . . . . . 155
5. The British Guiana and Alaska Arbitrations . . . . . 156
6. The North Atlantic Fisheries Arbitration . . . . . 157
7. Relevance of the Historical Instances of Judicial Settlement of

Important Issues . . . . . . . . . 159

III. Relation between Legal and Political Disputes

8. Political Character of All International Disputes, including Legal
Controversies . . . . . . . . 161

9. Legal Character of All International Disputes, including Political
Controversies . . . . . . . . . . 165

10. Historical Instances . . . . . . . . . 168
11. The Will of States as Determining the Justiciability of Political

Disputes . . . . . . . . . . . 171

CHAPTER VIII. INTERNATIONAL LAW AND JUDICIAL

DETERMINATION OF IMPORTANT ISSUES

12. The Function of the Doctrine ‘de maximis non curat praetor’ . . 174
13. The Principle ‘de maximis non curat praetor’ as a Legal Pro-

position . . . . . . . . . . . 176
14. The Protection of Vital Interests of States by International Law

and by International Tribunals . . . . . . 181
15. Judicial Determination of the Right of Self-defence . . . 185

CHAPTER IX. THE DOCTRINE ‘DE MAXIMIS NON CURAT

PRAETOR’ AS PART OF LEGAL OBLIGATIONS

16. The Subjective Element in the Conception of Political
Disputes . . . . . . . . . . . 191

17. Ascertainment of the Political Character of the Dispute . . . 195
18. Conception of Political Disputes as part of Legal Obligations . . 197
19. The Element of Good Faith . . . . . . . . 199
20. Historical Instances. German State Succession Claims against

Great Britain . . . . . . . . . . 202
21. The Panama Canal Tolls Controversy . . . . . . 204
22. The Tunis and Morocco Nationality Decrees Case . . . 205
23. Political Character of Legal Disputes under the Optional Clause .

The Belgian-Chinese Controversy in 1926 . . . . . 207

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

xvi TABLE OF CONTENTS

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



CHAPTER X. THE IMPARTIALITY OF INTERNATIONAL

TRIBUNALS

SECT.
24. The Impartiality of International Tribunals and the Problem

of Obligatory Judicial Settlement . . . . . . 210
25. Impartiality as between the Parties to the Dispute . . . . 211
26. Impartiality between Judicial Idealism and Claims of Sovereignty .

The Right to determine Jurisdiction . . . . . . 213
27. International Tribunals and State Sovereignty . . . . 216
28. Political Impartiality and Personal Integrity . . . . 219
29. The Problem of Political Impartiality . . . . . . 223
30. International Judicial Function and Representation of Interests . 228
31. The Impartiality of Neutral Judges . . . . . . 232
32. Elimination of the Element of Representation of Interests. The

Problem of National Judges . . . . . . . 236
33. The Attitude of the National Judges on the Permanent Court

of International Justice . . . . . . . . 238
34. Representation of Interests and the Impartiality of the Court . . 240
35. The Current Arguments in Favour of the Institution of

National Judges . . . . . . . . . 243
36. Safeguards of Impartiality of Judges. Improvements in the Method

of Election . . . . . . . . . . 245

PART IV

STABILITY AND CHANGE IN INTERNATIONAL
LAW

CHAPTER XI. INTERNATIONAL CHANGE AND THE JUDICIAL

SETTLEMENT OF INTERNATIONAL DISPUTES

1. The Absence of an International Legislature as a Reason for
the Limitation of the Jurisdiction of Courts . . . . 253

2. The Problem of Change in International Relations . . . 256
3. International Legislation as an Instrument of Change . . . 258
4. Judicial Adaptation of the Law to Changed Conditions . . . 262
5. The Absence of Provisions for Change and the Justiciability of
International Disputes . . . . . . . . 265

CHAPTER XII. INTERNATIONAL CONCILIATION AS AN

INSTRUMENT OF CHANGE

6. Conciliation as an Alternative Means of Settlement . . . 268
7. The Development and the Present Function of the Procedure

of Conciliation . . . . . . . . . 270
8. The Effectiveness of the Procedure of Conciliation as an

Instrument of Pacific Settlement . . . . . . 273
9. Conciliation and Judicial Procedure . . . . . . 275

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

TABLE OF CONTENTS xvii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



CHAPTER XIII. THE JUDICIAL APPLICATION OF THE

DOCTRINE ‘REBUS SIC STANTIBUS’
SECT.
10. The Doctrine ‘rebus sic stantibus’ as the Negation of International

Law . . . . . . . . . . . 278
11. The Doctrine ‘rebus sic stantibus’ as a General Principle of

Law . . . . . . . . . . . 280
12. The Scope and Limitations of the Judicial Application of the

Doctrine ‘rebus sic stantibus’ . . . . . . . 284
13. The Justiciability of Disputes Involving the Application of the

Doctrine ‘rebus sic stantibus’ . . . . . . . 288
14. So-called Inter-temporal Law. Changes in the Law and

Continuance of Rights . . . . . . . . 291

CHAPTER XIV. THE DOCTRINE OF ABUSE OF RIGHTS AS

AN INSTRUMENT OF CHANGE

15. History of the Doctrine . . . . . . . . 294
16. The Practice of International Tribunals . . . . . 296
17. The Practice of Quasi-international Tribunals . . . . 298
18. The Prohibition of Abuse of Rights as a General Principle of

Law. . . . . . . . . . . . 300
19. The Prohibition of Abuse of Rights as the Basis of the Law of

Torts . . . . . . . . . . . 303
20. The Function of the Doctrine of ‘Abus des Droits’ in International

Law . . . . . . . . . . . 306
21. Further Instances of the Application of the Doctrine of Abuse

of Rights in International Law . . . . . . 308
(a) Nationality . . . . . . . . . . 308
(b) Air Law . . . . . . . . . . 309
(c) Injurious Use of Territory . . . . . . . 311

22. The Extent and the Limitations of the Application of the Doctrine
of Abuse of Rights in International Law . . . . . 312

CHAPTER XV. EXTENSION OF JUDICIAL LEGISLATION BY

THE WILL OF THE PARTIES

23. In General . . . . . . . . . . 315
24. Conferment of the Power to lay down Regulations . . . 316
25. Conferment of the Power to propose Recommendations . . 318
26. Recommendations by the Tribunal ‘proprio motu’ . . . 319
27. Conferment of the Power to decide ‘ex aequo et bono’ . . . 321
28. Regulation of Interests and the Judicial Character of International

Tribunals . . . . . . . . . . 324
29. The Right of the Permanent Court of International Justice to

decide ‘ex aequo et bono’ . . . . . . . . 326
30. The Adequacy of International Tribunals to regulate Interests

‘ex aequo et bono’ . . . . . . . . . 329

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

xviii TABLE OF CONTENTS

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



SECT.
31. The Need for Legislative Decisions ‘ex aequo et bono’ on the

part of International Judicial Tribunals . . . . . 332
32. The Practical Limits of Legislative Decisions ‘ex aequo et bono’. 336
33. Legislation ‘ad hoc’ by the Parties to the Dispute . . . . 336

CHAPTER XVI. JUDICIAL DECISION AS THE STARTING

POINT FOR THE MODIFICATION OF THE LAW

I. By the Will of the Parties

34. The Place of Judicial Decision in the Scheme of Change . . 338
35. Judicial Decision as Preliminary to an Award ‘ex aequo et bono’. 339
36. Judicial Decision as Preliminary to Further Negotiations . . 340
37. The Function of Advisory Opinions as an Instrument of

Adjustment . . . . . . . . . . . 341

II. As Part of International Constitutional Machinery

38. Judgements of Courts and the Part of Political Organs . . . 344
39. The Function of the Council of the League of Nations in the

Settlement of International Disputes . . . . . . 347
40. The Council of the League and Judicial Settlement . . . 350
41. Conclusions. The Problem of Change and the Rule of Law . . 352

PART V

DISPUTES AS TO RIGHTS AND CONFLICTS
OF INTERESTS

CHAPTER XVII. ‘DISPUTES AS TO RIGHTS’ AS A LEGAL

CONCEPTION

1. Claims for a Change in the Existing Law . . . . . 359
2. The Meaning of the Term ‘Disputes as to Respective Rights’ . . 361
3. Disputes as to Rights and the Provisional Ascertainment of the

Justiciability of a Dispute . . . . . . . . 365
4. The Provisional Ascertainment of ‘Arbitrability’ in the Moroccan

Claims Case . . . . . . . . . . 367
5. Provisional Ascertainment of Justiciability in the Fourth Advisory

Opinion . . . . . . . . . . . 369
6. The Conception of ‘Disputes as to Respective Rights’ and the

Practice of States . . . . . . . . . 371
7. Conflicts of Interests and the Reign of Law in International

Society . . . . . . . . . . . 374
8. Conflicts of Interests and the Classification of International

Disputes . . . . . . . . . . 377

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

TABLE OF CONTENTS xix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



CHAPTER XVIII. OBLIGATORY SETTLEMENT OF SO-CALLED
CONFLICTS OF INTERESTS

SECT.
9. Settlement of Conflicts of Interests under the Reign of Law . . 380
10. The Rejection of Obligatory Settlement of Conflicts of Interests

by the General Act and Similar Conventions . . . . 382
11. The ‘ex aequo et bono’ Clause of the General Act . . . 385
12. Arbitration and Compulsory Settlement of ‘Conflicts of

Interests’ . . . . . . . . . . 386

PART VI

THE LIMITS OF THE RULE OF LAW

CHAPTER XIX. LIMITATIONS OF THE RULE OF LAW

WITHIN THE STATE

1. In General . . . . . . . . . . 393
2. Administrative Law. Limitations of the Law and Limitations

of Judicial Process . . . . . . . . . 394
3. Act of State. Political Questions. Conclusiveness of the Statements

of the Executive . . . . . . . 395
4. Limitations of the Sphere of Law Inherent in the Nature of the

Legal Function . . . . . . . . . 398
5. Limitations of Time and Place . . . . . . . 399
6. Self-help . . . . . . . . . . . 401
7. Real and Apparent Analogy with Municipal Law . . . 403

CHAPTER XX. THE ‘SPECIFIC’ CHARACTER OF INTER-
NATIONAL LAW AND THE RULE OF LAW IN

INTERNATIONAL SOCIETY

I. The Nature of International Law as a Problem of
General Jurisprudence

8. In General . . . . . . . . . . 407
9. The Denial of the Existence of International Law . . . 408
10. The Denial of the Legal Nature of International Law . . . 410
11. International Law as a necessarily ‘Weak Law’ . . . . 411
12. The So-called Specific Character of International Law . . . 413

II. International Law as a Law of Co-ordinate Entities

13. Subordination and ‘Co-ordination’ in Law . . . . . 415
14. The Doctrine of Co-ordination and the Theory of Self-

limitation . . . . . . . . . . 417
15. The Doctrine of Co-ordination and the Supremacy of Force.

Kaufmann . . . . . . . . . . 420

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

xx TABLE OF CONTENTS

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



SECT.
16. The International Law of Co-ordination as based on Law-making

Agreements . . . . . . . . . . 423
17. The Law of Co-ordination and the Rule ‘pacta sunt servanda’.

Cavaglieri and Anzilotti . . . . . . . . 424
18. The Rule ‘pacta sunt servanda’ and the Justiciability of Inter-

national Disputes . . . . . . . . . 426
19. The ‘Initial Hypothesis’ and the Rule of Law . . . . . 428

III. The Judicial Function and the Legal Nature of
International Law

20. The Place of Courts in the Legal System . . . . . 431
21. The Meaning of the Rule ‘omnis judex in re sua’ . . . . 434
22. International Law and General Jurisprudence . . . . 439
23. The Task of the Science of International Law . . . . 442

APPENDIX

LIMITATION OF THE JUDICIAL FUNCTION IN DISPUTES

BETWEEN STATE-MEMBERS OF COMPOSITE STATES

The Supreme Court of the United States. Political Claims of

Indian Tribes against the States of the Union . . . . . 448

Boundary Disputes involving Questions of Sovereignty and Jurisdiction.

State of Rhode Island v. State of Massachusetts . . . . 449

Claims not based on a Recognized Rule of International Law.

Diversion of Waters . . . . . . . 452

Dismissal of the Claim and the Limitation of Jurisdiction. The State of

South Australia v. The State of Victoria . . . . . . 453

The Same. Dominion of Canada v. The Province of Ontario . . . . 456

The Proposed Arbitral Tribunal in the British Commonwealth of

Nations . . . . . . . . . . . 457

Justiciability of Disputes between German States and Swiss Cantons . 459

INDEX . . . . . . . . . . . 461

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

TABLE OF CONTENTS xxi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



TABLE OF CASES CITED
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THE FUNCTION OF LAW IN THE

INTERNATIONAL COMMUNITY:

INTRODUCTION

Martti Koskenniemi*

I

In the recent advisory opinion by the International Court of
Justice on the lawfulness of the unilateral declaration of inde-
pendence of Kosovo, several States confronted the Court with
the argument that in one way or another this was a ‘political
question’ to which it was impossible or at least inappropriate to
give a legal response. This claim has been made in most advis-
ory proceedings at The Hague, and many States finding them-
selves in the position of respondent in contentious cases have
used it to challenge the Court’s jurisdiction. The Court
answered in 2010 as it had done in all those prior cases. It stated
that ‘[w]hatever its political aspects, the Court cannot refuse to
respond to the legal elements of a question which invites it to
discharge an essentially judicial task, namely, in the present
case, an assessment of an act by reference to international
law’. The Court continued by stressing that, ‘in determining
the jurisdictional issue of whether it is confronted with a legal
question, it is not concerned with the political nature of the
motives which may have inspired the request or the political
implications which its opinion might have’. 1

This is a response that Hersch Lauterpacht might have given,
and it is likely to have been inspired by his insistence on the
point. The claim that the ‘political’ nature of some issue—the
way it touched the ‘vital interests and honour’ of a State—will
automatically exempt it from legal settlement had been fre-
quently heard in late nineteenth and early twentieth-century
arbitral practice and The Function of Law in the International Com-
munity was conceived as an extended refutation of it. In

* Professor of International Law, University of Helsinki. This text is based on my
‘The Function of International Law in the International Community: 75 Years After’
(2008) 79 BYIL 353–66.

1 ICJ, Accordance with international law of the unilateral declaration of independence in respect of
Kosovo (Advisory Opinion of 22 July 2010), 13 (para 27).
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particular, Lauterpacht wanted to reject the view that the reser-
vation for ‘essential interests’ in an arbitration clause or a
declaration of compulsory jurisdiction would operate in a self-
judging way. Today, this question has arisen anew in the context
of investment treaty arbitration. For example, the 2004 model
treaty of the United States contains a clause according to which:

Nothing in the Treaty shall:
… preclude a Party from applying measures that it considers neces-
sary for the fulfillment of its obligations with respect to the main-
tenance or restoration of international peace or security, or the
protection of its own essential security interests.2

The operative phrase here is: ‘that it considers necessary’. Simi-
lar types of expression are now included in many investment
treaties, inspiring or prompting to inspire what would be a fully
‘Lauterpachtian’ debate. Does such a formulation (or equivalent
formulations) prevent an arbitral tribunal from examining
whether the conditions in the State actually concerned its ‘essen-
tial security interests’ or at least whether the determination by
the State that they did was made in good faith? Lauterpacht’s
response to such questions would have been a resounding ‘of
course not’.
The problem raises a series of perennial questions regarding

the relationship between international law and that which at
least prima facie appears outside it: political judgment. These
questions have rarely been discussed in more detail or with more
sense of urgency than here. This is no surprise. The Function of
Law in the International Community was written at a time when
persistent economic problems in the world had precipitated a
constitutional crisis in many European countries as well as
endangered international peace. A pressing need to clarify the
relationship between law and politics had emerged. Many jur-
ists, especially in the German realm, contributed to this debate,
a fact that is visible on practically every page of this book. The
work is thus much larger than a mere commentary on a technic-
al aspect of the law concerning the jurisdiction of international
tribunals. The author himself regarded it as his most important
work. It is understandable why he would think so. The book is a
restatement of practically all the important principles of law

2 Article 18 of the Treaty Between the Government of the United States of America
and the Government of [Country] Concerning the Encouragement and Reciprocal
Protection of Investment (2004 Model BIT), <http://ita.law.uvic.ca/documents/
USmodelbitnov04.pdf>.
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in which Lauterpacht’s generation of European international
lawyers put their faith. It is an interwar book, no doubt, in many
senses of that well-worn expression. But many of us still regard
those principles as important, even as we no longer feel we
can restate them with equal directness or sense of self-evidence.
The book can in any case be read from two perspectives: as a
masterful analysis of a problem of international jurisdiction, and
a statement of a legalistic cosmopolitanism—‘Rule of Law’—
that continues to exert influence in the debates over the sense
and direction of globalization today.

II

What was the world like into which The Function of Law in the
International Community appeared?
Fifteen million Americans were out of work as President

Roosevelt took office in 1933. A World Monetary and Economic
Conference met in the summer to debate a programme of
currency stabilization and adjustment of inter-governmental
debts. Even contemporaries tended to describe this as a ‘period
of crisis’.3 They were right. 1933 was the year of Hitler’s acces-
sion as Reichskanzler and Europe’s definite turn to the path of
darkness. By now Hitler had been joined by Mussolini who
insisted that Italy should be treated as a Great Power, especially
in terms of its colonial designs in Eastern Africa. Japan’s attack
on China had led to the establishment of the puppet regime of
Manchukuo. Diplomats kept on talking about non-recognition
and economic sanctions but with little effect. The Soviet Union
turned unexpectedly away from the policy of world revolution.
In the following year it would join the League where it would
become a staunch opponent of ‘revision’.
The League of Nations was in a bad way. The Manchurian

situation had demonstrated the fragility of the Covenant’s
collective security provisions. The Disarmament Conference
had been undermined by Hitler’s accession and Japan’s with-
drawal. No country had worked more to support the conference
than Britain. Against a general atmosphere of hopelessness,
Prime Minister Ramsay MacDonald suggested in the spring a
new draft convention with definite levels of materiel and

3 G.M. Gathorne-Hardy, A Short History of International Affairs 1920–1939 (4th edn,
Oxford University Press, 1950), p 258.
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provision for conference in case of threatened violations of the
peace.4

The League’s Codification Conference had ended three years
earlier in general disappointment. No significant progress had
been made in the conclusion of multilateral treaties in order to
solidify the basis of international law. Two years earlier the
Permanent Court of International Justice had been faced with
the trickiest problem it had so far encountered, namely the
legality of the planned Austro-German customs union. Was
the union or was it not contrary to the pledge of neutrality
Austria had made in the Peace of Saint-Germain of 1919? The
case immediately raised the problem that formed the main
subject of The Function of Law in the International Community—
namely the relationship between political developments and
legal rules: was the growth of German hegemony in Europe a
justiciable matter?5

III

In 1933 Hersch Lauterpacht was 36 years old. He had received
his doctorate in Vienna in 1922 and had arrived in Britain with
his wife Rachel in the following year. He enrolled in the London
School of Economics (LSE) where he began to collaborate with
Arnold McNair and to prepare his London dissertation, Private
Law Sources and Analogies of International Law. The work was pub-
lished in 1927, and in the same year Hersch received an assistant
lectureship that was upgraded to full lectureship in 1930. In the
following year, he received British citizenship.6 At that time, he
was busily giving lectures and publishing articles on interna-
tional law matters, including the treatment of the Manchurian
situation by the League organs. In Lauterpacht’s view, the
organs had not strictly speaking violated the Covenant in failing
to take affective action. The Covenant did leave them discre-
tion. But they had failed in their political obligation to use that
discretion so as to give effect to the purposes of the League.7

4 See eg F.S. Northedge, The League of Nations. Its Life and Times 1919–1946 (Leicester
University Press, 1986), pp 130–1.

5 PCIJ, Customs Regime between Germany and Austria, Series A/B, No 41 (1931).
6 On these biographical facts, see my ‘Hersch Lauterpacht 1897–1960’ in Jack

Beatson and Reinhard Zimmermann, Jurists Uprooted. German-Speaking Emigré Lawyers in
Twentieth-Century Britain (Oxford University Press, 2004), pp 604–16. See also now, Elihu
Lauterpacht, The Life of Sir Hersch Lauterpacht (Cambridge University Press, 2010).

7 Hersch Lauterpacht, ‘Japan and the Covenant’ (1932) 3 Political Quarterly pp 174–94;
Eli Lauterpacht (ed), International Law; Collected Papers, Vol 5 (Cambridge University
Press, 2004), 409–423.
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No doubt owing to his readiness to speak on politically
interesting topics, Lauterpacht’s lectures were widely attended
by students not working toward a law degree. He also collabo-
rated actively with the professor of international relations at the
LSE, C.A.W. Manning. Even if the British legal community did
not hold international law in very high value, a persistent strand
of interwar political idealism did. In the course of the 1930s,
Lauterpacht worked to support the Disarmament Conference
and participated in the drafting of the abortive Peace Act,
proposed by Labour’s Arthur Henderson and Lauterpacht’s
LSE colleague, Philip Noel-Baker. In a predominantly positivist
legal environment, Lauterpacht was a natural lawyer—albeit
one whose views were more evident in his critique of sover-
eignty than in any well-formulated normative theory. Unlike
the Professor of International Law at the LSE, H.A. Smith,
Lauterpacht was not a predominantly technical international
lawyer but returned constantly to the foundational questions. In
1932, for example, he lectured to the LSE’s famous Sociological
Club on ‘Is International Law Different in Nature from Other
Law?’—a text that became the basis of Chapter XX of The
Function of Law in the International Community.

IV

The Function of Law in the International Community (hereinafter The
Function of Law) joins a wide European debate about the rela-
tionship between the ‘political’ and the ‘legal’ in the interna-
tional world—a debate that had by that time received particular
acuity in problems relating to the application of the League
Covenant. After all, the Covenant’s system of dispute settlement
was based on the distinction between two types of disputes—
those that were ‘suitable for arbitration or judicial settlement’
(Covenant 13.1 Article) and those that were not and were there-
fore to be directed to political organs such as the Council. The
question of the ‘nature’ of particular disputes, and therefore of
their justiciability, had been raised in practically every case in
the Permanent Court that had not been submitted to it as a
result of special agreement. It had been conventionally accepted
that arbitration or judicial settlement were unsuitable for deal-
ing with disputes over ‘vital interests and honour’, and many
arbitration treaties contained a specific reservation to that effect.
Although Lauterpacht dealt with the topic as it arose in the
international realm, he was well aware that it was a general

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

INTRODUCTION xxxiii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



problem of jurisprudence, in particular the kind of jurispru-
dence that had been developed in German public law and that
had peaked in the legal debates in Weimar Germany about the
nature of sovereignty and the role of the republican constitution
in times of economic and political crisis.
In a significant sense, much of the way we speak about inter-

national law has been received from German public law as it
developed from constitutional commentaries about the nature of
the Holy Roman Empire in the seventeenth century to the
natural law of the eighteenth and the public law formalism of
the nineteenth centuries. No legal tradition in this period com-
pares with the German in the depth, complexity, or sense of
urgency of its questions. Lauterpacht had been brought up in
that tradition. One of his teachers in Vienna had been Hans
Kelsen who at the time of the first publication of The Function of
Law was intensively engaged in a debate about the relationship
between law and political sovereignty under the Weimar Consti-
tution—the application of the infamous Article 48 on emergency
powers so as to strengthen the position of the Reich, and in
particular the Reichskanzler, against deviating factions in the
realm. The debate concerned the foundations of the legal-consti-
tutional order. For the legalists, with Kelsen as their spokesman,
law itself regulated the limits of its validity. When and how
emergency powers, for example, could be used was a question
of legal interpretation, properly within the jurisdiction of the
Constitutional Court. For Kelsen’s opponents—led by the Kron-
jurist of the regime, Carl Schmitt—the foundation of the consti-
tutional order must necessarily lie outside that order itself. In
particular, it must lie in a political sovereignty that can guarantee
the efficiency of the constitution, if necessary by sending in the
police.8 For Kelsen, in other words, the political decisions needed
to uphold the law must be received from the law (constitution).
For Schmitt, the constitution is powerless in itself—its force and
effect must lie in a prior political decision about whether to follow
the constitution or to make an exception to it.
The question of the respective relations of law and politics in

the international world had also been frequently dealt with in
the German academia. For instance, Karl Strupp in Frankfurt
had devoted a good quarter of his 1922 Habilitation on State
responsibility to the question of Notrecht and gave his trial lecture

8 For one brief but useful description of this debate, see David Dyzenhaus, Legality and
Legitimacy. Carl Schmitt, Hans Kelsen and Hermann Heller in Weimar (Clarendon Press, 1997).
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on precisely Article 48 of the Weimar Constitution.9 More
significantly, the question of the respective roles of law and
politics in international dispute settlement was taken as the
object of his 1929 doctoral dissertation by Strupp’s most famous
student, Hans Morgenthau, the future father of the discipline of
international relations in the United States.10 Morgenthau had
argued that there were two kinds of international conflict: ‘dis-
putes’ that focused on well-defined single issues that could be
made the object of legal settlement, and what he chose to
call ‘tensions’ that implicated a wider—political—antagonism
and that could not usefully be submitted to legal mechanisms.
There was no general rule by which the two could be identified.
The ‘political’ nature of a problem depended simply on how
intensely a State felt about it. When the intensity was high
enough, a legal procedure would not only be useless but quite
harmful.11

The Function of Law could only have been written from within
the German tradition, from a vivid sense of the urgency of
the question of the legal system’s ultimate foundation. Things
seemed completely different in Britain. The validity of the British
constitution, or of the legal system, was an unreflective second
nature of British politics and in no need of elaborate doctrinal
defence. In the troubled waters of the German and the interna-
tional world of the 1930s, no such self-evidence was present. The
Function of Law is thus German; not only in its sentence structure,
but in the sensibility it transmits to its readers. In an early essay
on Spinoza, Lauterpacht had written that ‘[i]t is the ultimate
results of the theory of the state which are resorted to by inter-
national lawyers as the foundation of their systems’.12 Few as-
sumptions can be more un-English, in fact more German, than

9 For Strupp’s treatment of the legal disputes/political disputes distinction in his
various later works, see Sandra Link, Ein Realist mit Idealen—Der Völkerrechtler Karl Strupp
(1886–1940) (Nomos, 2003), pp 241–7.

10 Hans Morgenthau, Die internationale Rechtspflege. Ihr Wesen und ihre Grenzen (Noske,
1929).

11 For Lauterpacht’s positive review, see (1931) XII BYIL 229. For the grounding of
Morgenthau’s sceptical attitudes towards law and legal institutions in his professional
experience in the Weimar Republic, see William E. Scheuerman,Morgenthau. Realism and
Beyond (Polity Press, 2009), pp 12–24. See now also Oliver Jütersonke, Morgenthau, Law
and Realism (Cambridge University Press, 2010) (highlighting the importance for Mor-
genthau of his ‘debate’ with Lauterpacht), pp 37–74.

12 Hersch Lauterpacht, ‘Spinoza and International Law’, (1927) VIII BYIL 368; Eli
Lauterpacht (ed), International Law: Collected Papers, vol. 2 (Cambridge University Press,
1975), p. 366–383.
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the view that the law emerges as deductive inferences from the
political philosophy of statehood.
This, however, is the perspective adopted in The Function of

Law. It asks the question about the proper role of law in the
international world, especially vis-à-vis that which is ‘politics’,
often appearing under the vocabulary of ‘sovereignty’. For, as
Lauterpacht states at the outset of the book, the ‘limitation of the
place of law [is] an expression of the theory of sovereignty’.13

The question is not approached in an openly philosophical or a
political theory vocabulary, however, but through a technique
of legal argument that almost presupposes the answer that
Lauterpacht will produce by it. The perspective taken here is
legal-institutional. What, The Function of Law asks, is the (legal)
force of the claim, often raised in the practice of judicial
and arbitral tribunals, that some disputes cannot be dealt with
by law—that they are ‘non-justiciable’—owing to their nature
as ‘political’ disputes?

V

The Function of Law is an attack on the commonly held view that
there were two types of international conflict—legal and politic-
al disputes—and that, consequently, only some of them are
justiciable whereas others are not. Lauterpacht has no sympathy
for these distinctions. For him, they are unfounded in logical,
jurisprudential, as well as practical terms. In fact, as he puts it,
the distinctions are simply ideological, being ‘… first and fore-
most, the work of international lawyers anxious to give legal
expression to the State’s claim to be independent of law’.14

Lauterpacht agrees—perhaps surprisingly, but in fact quite
coherently—with Morgenthau and Schmitt that it is impossible
to draw a clear distinction between the political and the legal by
a determinate rule. Anything can, from some perspective, be
labelled ‘political’. In particular, as he puts it with special refer-
ence to Morgenthau’s dissertation, ‘[t]he State is a political
institution, and all questions which affect it as a whole, in
particular in its relations with other States, are therefore politic-
al’.15 But surely the mere fact that all disputes are ‘political’ in
this way does not provide a reason for regarding them as non-
justiciable. In fact, Lauterpacht writes, ‘it is the refusal of the
State to submit the dispute to judicial settlement, and not the

13 The Function of Law, p 3. 14 Ibid, p 6. 15 Ibid, p 161.
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intrinsic nature of the controversy, which makes it political’.16

This is what it means to say that the theory of non-justiciability is
a consequence of the doctrine of sovereignty—it defers to the
sovereign will of the State itself. But if the will of the State were a
conditio sine qua non for a dispute being justiciable, then it would
always remain open for a State to opt out from the law’s
constraint. Like Morgenthau and Schmitt, Lauterpacht believes
that the distinction between legal and political disputes, com-
bined with the principle that its application is dependent on the
State’s own view (‘self-judgement’), would lead international law
beyond the vanishing point of jurisprudence. But where Mor-
genthau would conclude that this was indeed the case, and that
the absence of a delimiting rule meant that everything was
politics, Lauterpacht draws the contrary conclusion. For him:

all international disputes are, irrespective of their gravity, disputes of
a legal character in the sense that, so long as the rule of law is
recognized, they are capable of an answer by the application of legal
rules.17

In other words, the fact that a State may feel strongly about
some matter—for example, that it relates to its ‘vital interests’—
does not exempt the matter from the law but, on the contrary,
calls for the application of legal rules concerning precisely those
types of (important) matters. The State will not have a veto. The
last word remains, and must remain, with the judge. The Function
of Law then goes methodologically through each of the four non-
justiciability doctrines that Lauterpacht is able to identify in the
international debates, showing how each attempt to delimit a
realm of the ‘political’ outside the ‘legal’ in international affairs
will eventually become an apology for unlimited freedom of
action of States and thus impossible to accept within a system
of law.
The first item dealt with is the claim that when there is ‘no

law’ at all a matter must be dealt with in a political way. To treat
this issue Lauterpacht chooses the jurisprudential vocabulary of
‘lacunae’. What force is there to the argument that in cases of
‘gaps’, judicial and arbitral bodies must decline jurisdiction and
declare ‘non liquet’? As he had already done in his London
doctoral dissertation of 1927, Lauterpacht shows that, as far as
legal practice is concerned, courts and tribunals appear con-
stantly to decide cases by analogy, by general principles of law,

16 Ibid, p 172. 17 Ibid, p 166.
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balancing conflicting claims or having recourse to abstract
points about the needs of the international community.18 The
alleged novelty of a dispute has never prevented a tribunal from
giving a legal answer to it.19 Of course, situations must arise
every now and then for which the legislator has provided no
prima facie applicable solution. No legislator will have prepared
for every contingency. But the fact of there not existing positive
(in the sense of ‘posited’) law on every conceivable aspect of
human behaviour has not, at least not in practice, led to a wide
acknowledgement of the correctness of the theory of ‘gaps’.
But Lauterpacht does not merely wish to demonstrate the

absence of cases of non liquet in international practice. He derives
this state of affairs from a wider principle—namely the jurisdic-
tional axiom ‘that the judge is bound to give a decision on the
dispute before him’.20 There are no gaps for Lauterpacht. This
does not follow from the (naive) assumption that the legislator
would have foreseen everything. The completeness of the law is,
instead, ‘an a priori assumption of every system of law, not a
prescription of positive law’. Though particular laws or particu-
lar parts of the law may be insufficiently covered, ‘[t]here are no
gaps in the legal system as a whole’.21 This is not a result of
arguing from formal completeness of the Kelsenian type—that
is to say, from the perspective of the assumption that in the
absence of law, the plaintiff has no valid right and that ergo, his
claim must be rejected.22 For Lauterpacht, the very notion of
‘law’s absence’ is untenable. For it presumes that law consists of
isolated acts of State will that may or may not have extended to
the matter under consideration. But this is not at all how
Lauterpacht understands the law. He is, after all, a natural
lawyer; although for good prudential reasons he refrained
from trumpeting this in his British legal environment. But it
led him to suggest that ‘gaps’ were in fact only primae impressionis
difficulties to decide cases. If law is thought of in terms of general
principles, judicial balancing, and social purposes—as Lauter-
pacht held it to be—then there is no principled difficulty to
respond to novel situations in the end.23 Even ‘spurious gaps’
may be filled: an unsatisfactory single rule may be bypassed to
give effect to a major principle of law, the intention of the

18 Ibid, pp 118–43. 19 Ibid, pp 113–43. 20 Ibid, p 143.
21 Ibid, p 72. 22 Ibid, pp 85–6, 93–112.
23 Hence McNair’s apt characterization of Lauterpacht’s writing as ‘constructive

idealism’: A. McNair, ‘Hersch Lauterpacht 1897–1960’ (1961) Proceedings of the British
Academy 378.
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parties, or the purposes of the legal system as a whole. In this
way, even legal change is regulated by the law.24

A second, widely held view presupposed that only technical
or otherwise minor disputes were amenable to legal settlement,
while ‘important’ issues needed to be dealt with in a political
vein. De maximis non curat praetor. This was the view on which
Morgenthau had written his doctoral dissertation, and had
proposed the distinction between political ‘tensions’ and legal
‘disputes’.25 Sometimes, Morgenthau wrote, even a minor issue
must be understood as a ‘tension’ rather than a dispute because
it has become a symbol of the antagonism between the relevant
States: the real issue is the political conflict, not the legal form it
takes. Again, Lauterpacht begins by noting that since the Ala-
bama case (1872), tribunals have dealt with a wide number of
important questions.26 Having surveyed the practice of the
Permanent Court of International Justice, he concludes that
adhering to this principle ‘would mean the speedy and radical
liquidation of the activities of the Court’.27 Again, however, the
main argument is not about what tribunals may have done in
practice. An issue of principle is involved. Lauterpacht agrees—
perhaps surprisingly—with Morgenthau and even with Carl
Schmitt that whether a matter touches on the State’s ‘vital
interests’ or ‘honour’ cannot be decided in abstraction from
the State’s own view of it.28 These are purely subjective notions.
If important issues were excluded from judicial settlement, and
if the determination of the ‘importance’ of an issue were left to
the party itself, then there would in fact exist an unlimited right
to opt out from third party settlement. And this would be
absurd.
On the other hand, Lauterpacht does not want to overlook

the importance of arguments about ‘vital interests’ or ‘honour’.
It is true that they had been widely used in arbitration treaties
and that they do reflect important State concerns. To discard or
ignore them would be unrealistic and counterproductive. To
avoid the absurdity of self-judgement, however, the decision on
whether a matter might in fact touch on the ‘honour’ or ‘vital

24 The Function of Law, pp 87–95, 262–5 and passim. Cf also ‘The Absence of
an International Legislature and the Compulsory Jurisdiction of International Tribu-
nals’ (1930) XI BYIL 134, 144–54.

25 Morgenthau, Die internationale Rechtspflege, above n 10.
26 The Function of Law, pp 153–61.
27 Ibid, p 163.
28 Ibid, p 167.
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interests’ of a State must be allocated to the tribunal itself in
which the claim has been made. That is to say, it should be dealt
with no differently from any other claim made by a party
regarding a treaty provision or customary law principle. As
such, it is tantamount to calling for a decision on the merits of
the claim. But this means, of course, that the matter is fully
justiciable.29 For instance, it is often held that issues of immigra-
tion are non-justiciable. ‘In fact’, responds Lauterpacht, ‘they
are a typically appropriate subject for judicial settlement. An
international court will in most cases invariably presume that
the claim will be dismissed.’30

The third group of arguments that presumed a distinction
between legal and political disputes concerned the need for
accommodating the needs of change in law. Sometimes—and
Lauterpacht must have had the debate about the revision of the
Versailles peace settlement in mind—law might represent an
obsolete political situation, a status quo that no longer exists. An
arrangement made long ago may have come to seem too bur-
densome or otherwise unjust for a party. Owing to the absence
of an international legislature, it may often be impossible to
correct the matter by formal means. In such cases—so the
argument goes—it would be unjust, counterproductive, or
even dangerous to insist on the application of the law.31 For
Lauterpacht, however, arguments about the clash between law,
on the one hand, and justice or peace, on the other hand, are
completely vacuous. Political realists mistake complexity for
conflict. Problems of the obsolete or unjust rule may always be
tempered by reference to the larger purposes of the law, rebus sic
stantibus, abuse of rights, or principles of equity or reasonable-
ness.32 The view that law lags behind and must therefore some-
times be offset by new ‘political’ objectives that provide a better
response to the requirements of the moment is again based on
the old (positivist) idea that law is a matter of a definite number
of legislated rules—typically rules laid out by the sovereign
legislator—that are carved in stone and become inevitably out-
dated as the reasons for their enactment have disappeared.
Yet it is a primitive legal theory that views the law in such a

way, Lauterpacht argues. For as legal practice shows, judges and
arbitrators have not lacked means to apply the law in innovative
ways, and to set aside rules that appear to be obsolete or unjust:

29 Ibid, pp 361–9. 30 Ibid, p 182.
31 Ibid, pp 253–355. 32 Ibid, pp 278 et seq.
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‘much of this amending process is actually and necessarily per-
formed by international judges in the ordinary course of their
judicial function’.33 It is a matter of the normal interpretation of
the rules, often by reference to their object and purpose.
Rules operate in normative environments in which there are
many kinds of interpretative techniques, principles of propor-
tionality, and reasonableness, as well as other argumentative
resources that enable the adjustment of the law according to
important needs. The concerns of realism are incorporated in
the law, for example, by the State’s undoubted right to deter-
mine the conditions of self-defence for itself and in the exception
to the vitiating effect of duress in the law of treaties. The realists’
main concern is that law might sometimes fail to give due regard
to the liberty and the fundamental rights of the State. As Lau-
terpacht responds, however:

It is not sufficiently realized that fundamental rights of States are
safe under international judicial settlement, for the reason that they
are fundamental legal rights.34

The fourth and last group of arguments seeking to uphold the
law/politics distinction referred to here points to a difference
between ‘disputes as to rights’ and ‘conflicts of interest’. This,
too, is an empty distinction for Lauterpacht. Every right worth
having makes reference to some interest, and merely having an
interest in something is not a legitimate ground for imposing the
burden of a legal duty on someone. Legitimate and illegitimate
interests, and the connected duty on someone to contribute to
the fulfilment of legitimate interest, can only be identified by
making the distinction between ‘raw’ interests and interests
upgraded into (legal) rights. If a State demands a piece of
territory from another because this is vital for its development,
it is easy to understand why it may want to deal with this as a
conflict of interests rather than as a conflict of rights (because it
has no right). But if it were entitled to do this unilaterally—that is
to say, if it had the opportunity to change the terms of the debate
from ‘rights’ to ‘interests’ by an ipse dixit—then, of course, this
would violate the interests of its opponent in a way that would be
absurd. In fact, Lauterpacht says, to presume such a distinction
‘very nearly amounts to a rejection of the institution of obliga-

33 Ibid, p 352.
34 Ibid, p 181, and generally pp 185–90, 279.
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tory judicial settlement’.35 For the same reason, proposals to set
up specialized institutions to deal with ‘conflicts of interest’
cannot be accepted. As ‘interest’ is not amenable to objective
determination, this would only create a unilateral veto from
juridical settlement and an authorization to discard the rights
of others.36

VI

The refutations of the distinction between legal and political
disputes in The Function of Law turn on Lauterpacht’s hermeneut-
ic view of the law—the assumption that no event is ‘essentially’
or in itself a legal or a political event. Its character as such is the
result of projection, interpretation from the particular stand-
point of the speaking subject. If the distinction were upheld, it
would always allow a State to present its unwillingness to submit
itself to the legal process as a result of its ‘application’ of the
distinction. And:

An obligation whose scope is left to the free appreciation of the
obligee, so that his will constitutes a legally recognized condition of
the existence of the duty, does not constitute a legal bond.37

That the problem of self-judgement (or auto-interpretation)
becomes the central problem of Lauterpacht’s doctrinal work
follows from his view that the law is always relative to interpret-
ation. This was a basic tenet of German legal theory; both
Kelsen and Schmitt shared it, as did such new streams of
continental jurisprudence as Hermann Kantorowicz’s ‘free
law’.38 If rules do not have essential meanings but those mean-
ings result from interpretation, then the project to chain States

35 Ibid, p 363.
36 Ibid, pp 380–5.
37 Ibid, p 197. This is, paradoxically, the very point E.H. Carr makes against

Lauterpacht. Precisely because there can be no distinction between law and politics,
the latter will always prevail: E.H. Carr, The Twenty-Years’ Crisis 1919–1939 (2nd edn,
Macmillan, 1981 [1946]), p 195.

38 In The Function of Law there is only one reference to the free law school or to
Kantorowicz himself. Nevertheless, Lauterpacht’s discussion of ‘spurious gaps’—that is,
gaps that result from the unsatisfactory character of clear rules—is practically indistin-
guishable from ‘free law’ arguments. For Lauterpacht, too, the distinction between ‘real’
and ‘spurious’ gaps is ‘relative’ (just like, he says, the difference between the legislator
and the judge), and cases ‘may occur in which a decision, which at first sight is contra
legem, can be brought within the pale of law conceived as a whole’. Like Kantorowicz,
Lauterpacht refrains from associating judicial freedom with arbitrariness. ‘It is freedom
within the law conceived as something more comprehensive than the sum total of its
positive rules’: The Function of Law, p 88.
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into the rule of law by legislation is insufficient. Instead, ‘Who
judges?’ (Quis judicabit?) becomes the key question. In The Function
of Law, the lawyer—as judge and arbitrator—becomes the
foundation of the rule of law. This is why Lauterpacht is led to
focus on their impartiality and to examine their ability to inter-
pret the law so that everyone’s vital interests are secured.39 To
us, an inquiry into judicial honesty and competence seems a
somewhat facile solution for world peace. But Lauterpacht’s
rule-scepticism is ours, too. Our own pragmatism stands on
the revelation that it is the legal profession (and not the rules)
that is important. As Lauterpacht puts it:

There is substance in the view that the existence of a sufficient body
of clear rules is not at all essential to the existence of law, and that
the decisive test is whether there exists a judge competent to decide
upon disputed rights and to command peace.40

The Function of Law puts forward the image of judges as ‘Hercu-
lean’ gap-fillers by recourse to general principles and the law’s
moral purposes that is very similar to today’s Anglo-American
jurisprudential orthodoxy.41 Moreover, it heralds the end of
jurisprudence and grand theory in the same way legal herme-
neutics does, by focusing on the interpretative practices of the
legal profession.42 Simultaneously, however, it remains hostage
to and is limited by the conventions and ambitions of that
profession. In this sense, The Function of Law is the last book on
international theory—the theory of non-theory, the sophisti-
cated face of legal pragmatism.

VII

And what has The Function of Law to say to us today? As pointed
out at the beginning, the distinction between ‘legal’ and ‘politic-
al’ disputes remains an important consideration—or at least it is
often invoked to decide (that is, to exclude) the jurisdiction of
international bodies or agencies. Moreover, many, though by no
means all, constitutional systems subscribe to the distinction and

39 Ibid, pp 210–49.
40 Ibid, p 432.
41 I have argued about the essential similarity of Lauterpacht’s constructivism and

Ronald Dworkin’s jurisprudence in my From Apology to Utopia. The Structure of International
Legal Argument. Reissue with a New Epilogue (Cambridge University Press, 2005), pp 52–6.

42 This point is emphasized in Anthony Carty, ‘Why Theory? The Implications for
International Law Teaching’ in P Allott et al, Theory and International Law: An Introduction
(BIICL, 1991), pp 77, 78–99.
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exempt issues of foreign policy from the jurisdiction of domestic
supreme courts.43 The ‘political questions doctrine’ followed by
the US Supreme Court is one well-known, though controversial,
example of the view of foreign policy being essentially non-
justiciable.44 A counter-example is provided by Germany in
which important foreign and even defence policy issues are
regularly submitted to the scrutiny of the Constitutional Court
(Verfassungsgericht).45 In Britain, the matter came up in the Pinochet
case where it was pointed out by Lord Nicholls that any sugges-
tion that the matter might be non-justiciable was mooted by the
Parliament’s having specifically legislated for it.46 This presumes
(contra Lauterpacht) that when there is no such (positive) legisla-
tion, there is also no jurisdiction. But, in fact, non-justiciability
reaches further. In a 2006 case the Court of Appeal highlighted
‘a general principle of the separation of powers between the
executive and the courts, including the principle that there
remain some areas which are essentially matters for the execu-
tive and not the courts’.47

International lawyers may have thought that the settled prac-
tice by the International Court of Justice of dismissing claims by
parties according to which the Court would not enjoy jurisdic-
tion owing to the ‘political’ nature of the case, should have
finished with the matter internationally. The Court, it appears,
also from the Kosovo case cited above, has endorsed Lauter-
pacht’s position, and routinely asserts that the fact that a case
has political implications does not mean that the Court could
not pronounce on its legal aspects.48 A small dent in that practice
is constituted by the partial non liquet given by the Court in the
1996 Advisory Opinion on the Legality of the Threat and Use of

43 See eg Thomas M. Franck, Political Questions / Judicial Answers. Does the Rule of
Law Apply to Foreign Affairs? (Princeton University Press, 1992).

44 For a recent case, see Schneider v Kissinger 412 F3d 190 (DC Cir 2005).
45 For a recent case concerning the violation of parliamentary procedure in a

contribution by Germany of troops for a NATO operation in Turkey in 1983, see
BVerfG, 2 BvE 1/03 (7 May 2008).

46 Ex parte Pinochet (No 1), Lord Nicholls (2002) 119 ILR 96.
47 R (on the application of Gentle and Clarke) v Prime Minister, Secretary of State for Defence and

Attorney General (12 December 2006) (2008) 133 ILR 752 (para 75).
48 The ‘Lauterpachtian’ language is particularly clear in the Tehran Hostages case

where the Court pointed out that ‘disputes between sovereign States by their very nature
are likely to occur in political contexts’ and that if the Court ‘contrary to its settled
jurisprudence’ were to see this as a reason for refusing to deal with the case, ‘it would
impose a far-reaching and unwarranted restriction upon the role of the Court in the
peaceful solution of international disputes’: ICJ, Tehran Hostages, Reports 1980, 20 (para
37). The most exhaustive discussion of the matter is now in ICJ, Construction of a Wall
(Advisory Opinion), Reports 2004, 155–6 (para 41).
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Nuclear Weapons.49 Moreover, the debate in the 1990s over judi-
cial review of Security Council decisions highlighted many of
the aspects of the old debate and although it remained incon-
clusive, there has been marked hesitation (to put it no higher)
among international lawyers to affirm the Court’s jurisdiction
over Council activities.50 In the European Union, the exclusion
of the jurisdiction of the European Court of Justice (ECJ) from
matters of common foreign and security policy and, a fortiori,
common security and defence policy, reflects precisely the types
of arguments against which Lauterpacht wrote The Function of
Law. Nevertheless, when the jurisdiction of the ECJ has been
triggered in matters that are related to foreign policy—such as
in the application of economic sanctions—a remarkable devel-
opment has taken place, from an outright refusal to deal with
such matters to a close scrutiny of sanctions from the perspective
of their conformity with human rights and due process stan-
dards under the novel Kadi jurisprudence.51 The European
Court of Human Rights (ECtHR), too, has frequently dealt
with cases in which respondent governments have claimed
that the matter pertained to the exclusive jurisdiction of the
domestic authorities. The Court has never adopted a formal
non-justiciability doctrine—indeed, it would be hard to see how
such would work in a human rights context. But it has often
been sensitive to the concerns of member governments endow-
ing them with a wide margin of appreciation when they were
conducting policies intended to safeguard national security.52

49 Here the Court concluded that ‘in view of the current state of international law,
and of the elements of fact at its disposal, the Court cannot conclude definitively whether
the threat or use of nuclear weapons would be lawful or unlawful in an extreme
circumstance of self-defence, in which the very survival of a State would be at stake’:
ICJ, Threat or Use of Nuclear Weapons (Advisory Opinion), Reports 1996, Dispositif, 266 (E).

50 Out of the huge literature, see eg Kamrul Hossain, Limits to Power? Legal and
Institutional Control over the Competence of the United Nations Security Council under Chapter VII
of the Charter (Acta Universitatis Lapponiensis, 2007).

51 For an overview of the attitude of the ECJ until 2002, see my ‘Judicial Review of
Foreign Policy Discretion in Europe’ in Petri Helander, Juha Lavapuro, and Tuomas
Mylly (eds), Yritys eurooppalaisessa oikeusyhteisössä (Turun Yliopisto, Oikeustieteellinen tie-
dekunta, 2002), pp 155–73. For the Kadi cases, see Case T-306/01 and Case T-315/01
Ahmed Ali Yusuf and Al Barakaat International Foundation and Yassin Abdullah Kadi v Council of the
European Union and Commission of the European Communities (21 September 2005) and the
overturning of the judgment of the CFI by the Grand Chamber of the ECJ in its
Judgment of 3 September 2008 in Joined Cases C-402/05 P and C-415/05 P Kadi &
Al Barakaat v Council of the European Union (2008) 3 CMLR 41.

52 In an early case, the Court held that ‘having regard to the high responsibility that a
government bears to its people to protect them against any threat to the life of the nation,
it is evident that a certain discretion—a certain margin of appreciation—must be left to
the government’: ECtHR, Lawless case, Series B, 1960–61, 82 (para 90). In a 1993 case
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If the terms of the interwar debate are applied to the question
about the jurisdiction of the ECJ or the ECtHR, it is possible to
see that behind the apparently conceptual problem of the limits
of the ‘political’ vis-à-vis the ‘legal’ there is a more pragmatic
concern about who should have the final say about foreign
policy—and thus occupy the place political theory has been
accustomed to calling ‘sovereignty’. Kelsen, Schmitt, and Lau-
terpacht all had much to say about this, and very little that
would have been both new and intelligent has been added to the
topic thereafter. But to phrase this debate as being about ‘sover-
eignty’—the ‘Weimar’ perspective—does not really lead far
towards resolving it. In a pluralist world, there is simply no
such ‘ultimate’ place from which authoritative direction could
be received for any and all disputes. Perhaps the whole question
should be rather brought down from conceptual abstraction and
the inconsequential debates about the ‘nature’ of particular
grievances. Perhaps it could be examined in terms of the subtle
institutional politics that we witness in national administrations
as well as international institutions—the jurisdictional tug of war
between technical experts, lawyers, and policy-makers. A ques-
tion of economic sanctions, for example, can be described and
dealt with from the perspective of politics, economics, security,
human rights, development, and international legality. Accord-
ingly, it may trigger the expertise and jurisdiction of political
and economic experts, security institutions, human rights bod-
ies, and development organizations—as well as, of course, inter-
national judicial or arbitral tribunals. Who should be entitled to
decide? Framed in these terms, drawing a line between ‘legal’
and ‘political’ (or indeed, other fields such as ‘economics’, ‘secu-
rity’, ‘human rights’, etc) by an abstract rule begins to seem
increasingly less important than to accept that, however it is
done, the matter will remain controversial and will require
attention to such institutional safeguards as representation,
transparency, and accountability. Each of these various institu-
tions and forms of expertise appears to itself as the ‘ultimate’
point from which matters ought to be decided. For those outside
the relevant institution—the expert committee, the council of
diplomats, the court, or tribunal—however, it may be anything

concerning terrorism and the derogation from rights under Article 15 of the Convention
under public emergency, the Court affirmed that ‘a wide margin of appreciation should
be left to the national authorities’. Nevertheless, this margin was not unlimited and its
use was examined by the Court: ECtHR, Brannigan and McBride, Series A, No 258 B,
49 (para 43).
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but self-evident which of them should have jurisdiction and the
privilege to decide. This highlights the importance of what could
be called a ‘politics of re-description’: the constant effort exer-
cised by legal and other experts to describe important matters in
the language of their particular expertise so as to achieve the
allocation of decision-making power on that matter to their
preferred institution—the one in which they, or their values,
are well represented.53

Hersch Lauterpacht was committed to the belief that inter-
national lawyers, in particular international judges, should rule
the world. This was a part of what I have elsewhere called the
project of gentle civilizing. It was a legal but also a political
project. Putting trust in the good sense and responsibility of
lawyers for resolving international disputes has its advantages,
of course. But judicalization also has its well-known disadvan-
tages. It prefers some interests against others; some voices are
easily heard in courts and tribunals whereas other voices only
with difficulty, if at all. There is still much work to be done on
how interests and preferences come to be filtered in different
institutions and thus contribute to form the structural bias of
such institutions. I have said this before and I will say it again:
The Function of Law is the most important English-language book
on international law in the twentieth century. It is not so because
of the invulnerability of its arguments but because of the acute
sensitivity it shows to institutional choices for the distribution of
spiritual and material values in the world. We know now that
neither lawyers nor diplomats should have the final say in the
absolute terms of the old debate. There is surely room for both.
Instead, we should choose the available vocabulary, and the
institutional alternative that it supports, with a keen eye on the
foreseeable effects that this will have in the global games of
power in the twenty-first century. It is hard to think of a better
way to prepare for them than by reading this book.

53 See further my ‘The Fate of International Law: Between Technique and Politics’
(2007) 70 Modern Law Review 7–9 and passim.

OUP CORRECTED PROOF – FINAL, 24/6/2011, SPi

INTRODUCTION xlvii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


