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Series Editors’ Preface

The importance of understanding how international law comes into being is too
obvious to dwell upon. However, this subject is usually approached in a rather for-
malistic fashion, focusing on the ‘sources’ of international law as traditionally
understood with various ‘non-traditional’ modes of norm generation added as
something of an afterthought. Alan Boyle and Christine Chinkin approach the
generation of international law from a wholly different perspective, focusing on
the actors, systems, and processes by whom and through which international law
is generated rather than upon the forms into which that law is categorised. This
approach unites norm creation with the interpretation, application, and develop-
ment of international law, resulting in a more subtle, but far richéy, vision of the
making of international law. As such, this volume exemplifies zi:c.ambition of the
Foundations of Public International Law series, which seeks tc ofter insightful expo-
sitions of key elements of international law which will iriform and stimulate
debate. There is no doubt that this agenda-setting weorl wii! do both.

Malcolm D. Evans
Phoebe N. Okowa

October 2006






Preface

This is a study of the principal multilateral processes and law-making tools
through which contemporary international law is made. It does not seek to give an
account of the traditional—and untraditional—sources and theories of inter-
national law, but rather to identify the processes, participants and instruments
employed in the making of international law. It accordingly examines some of the
mechanisms and procedures whereby new rules of law are created or existing rules
are amended or abrogated. It concentrates on the UN, other international organisa-
tions, diplomatic conferences, codification bodies, NGOs and courts. Some of
these bodies take decisions by majority vote, but more often consensus law-making
has become the norm. We examine the implications of this development in an
enlarged international community where law-making is no longer the exclusive
preserve of states.

Every society perceives the need to differentiate betwrecr: its legal norms and
other norms of social, economic and political behavionr: But unlike domestic
legal systems where this distinction is typically deternined by constitutional pro-
visions, the decentralised nature of the internaticnal legal system makes this a
complex and contested issue. Moreover, cont=mporary international law is often
the product of a subtle and evolving interpiay of law-making instruments, both
binding and non-binding, and of custcmury law and general principles. Only in
this broader context can the significance of so-called ‘soft law’ and multilateral
treaties be fully appreciated.

An important question posed by any examination of international law-making
structures is the extent t¢, vhich we can or should make judgments about their
legitimacy and coherezice, 'and if so in what terms. Put simply, a law-making
process perceived tobe iifegitimate or incoherent is more likely to be an ineffective
process. From thit perspective, the assumption of law-making power by the UN
Security Council offers unique advantages of speed and universality, but it also
poses a particular challenge to the development of a more open and participatory
process observable in other international law-making bodies. The range and
diversity of these bodies provide another challenge to the coherence and systemic
character of international law. While the specialised agencies, commissions and
programmes of the United Nations illustrate the value of specialisation and expert-
ise, they also contribute to the fragmentation of international law-making as a
whole, through what Koskenniemi calls ‘functional differentiation’. The risk is
that there may then be competition between different subsystems of law and the
values promoted by different international law-making institutions. Courts pro-
vide the ultimate affirmation for law-making undertaken by international organisa-
tions, treaty conferences and the International Law Commission. They can bring



viii Preface

some measure of coherence to this fragmented institutional setting, insofar as they
have to adjudicate on the inter-relationship of different norms, but they can do so
only sporadically and are dependent on the establishment of jurisdiction.
Moreover, the proliferation of international judicial tribunals creates its own
problems. Most of these tribunals exercise specialised and limited jurisdiction
outside any hierarchical structure and they do not necessarily have power to apply
international law as a whole.

Understanding the character of contemporary international law-making is thus
a complex and subtle undertaking. We do not pretend to have covered all of its
aspects comprehensively. Our interest in the topic and some of our thinking
reflect our own special interests, as well as the LLM teaching we both undertake in
the subjects covered by this book. Our material has been chosen to illustrate the
main themes, not to provide an encyclopedic treatment. A great many people in
international organisations, NGOs, the International Law Commission and the
United Kingdom Foreign and Commonwealth Office have bezi: especially help-
ful and encouraging to us during our research for this bools; their willingness to
talk about international law-making and the experience o: their own organisa-
tions provided us with a wealth of material, not all of wizich we have been able to
use. Nevertheless, we cannot claim to offer the readr more than a selective snap-
shot of contemporary law-making processes. Their diversity and dynamics pro-
vide ample scope for further study and diffezcnt points of view, but for anyone
who reads this book from beginning to-cd the importance of understanding
multilateral law-making in today’s wo:la is'plain to see. We hope that something
of our enjoyment in thinking about the topic has survived the writing.

Alan Boyle and Christine Chinkin
Edinburgh

July 2006
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