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Evyidence Obtained Unfawiuily or Unfairly

Evigence relevant to an issuein 4 case is p resumed admis

sible even when obtainad
i ’the foli Gwzrmg ways: e L

- Lord Goddard, In dismissing the apped, 's%é'té;%i'{hé'gén'é%éz"gééié% L

S e e e appliad in mr\wderﬁfé whether avide ac?msssbl@ is @ﬁ*%:ie'r_"
‘i g relgvant to tHe mafters in fSstel I Is) it a0risEbiE BHd the cwﬂi s nat.__ 5

t -Bg:theﬁ R v Lesitham {1861)8 Cok CC 408 whers f’“‘rempmn J aa}d “ﬁ matters o+ toncemed wih ow, 1he svidence. was ablained, While this proposition may Aot |
- nothow you get it if yois steat i sven itwauld be a{émisf;,ti in evidence”. » hawe been stated in s0 many words in.any English cass there arg gecisions which
2} Asaresultofan unlawhil- search of the person: K ' 2 HO85LAC A7 and ' and.in their Lardahaps opinion. it is plainiy. fight J zn principle. Ir

_Leaff}am Qﬁj’-’*(}fi(}"} was, taken o the, pmduc%m of.a. siter writlen. by;fhe Heinr
. defendant bacause ifs {*xéﬁemm oaﬂy becams known-by aﬂm he had gi e fo:
___'ﬁ“e commtsssmers who held. the r;qury unda the ﬁ\ci Whi(ih yrﬁwgd&d that 5
LT answers. Before that fbunal: im_mri ‘not-be admissible it evidence againsthigr
- The Court of Quesn's Bent;h held that thaugh his answers: could not be m:eé:f -;'__-_:':;
.’3gamst the! defendant et | %a clie was thereby giver to: sthe: evgden-‘*a m that [0
- j‘case the ie‘t@r whlci*s wg}ud p ve: the case itivas adrissibie :

Jones v, Owan {‘?870} A4 JP TR where R ci’aa?ge of uUnlawiful fishi g,
. evidence that the defendant had been in possassion of saltmon was heldito
have Bean rightly admitied’ nmwsths?amémq that it was G?SCG‘P{&d ol f{)w r’g an

il seafch by apolice officer.... :
3 me an uniawfi aeara:h c;f pz‘em ses Jﬁﬁf&y ¥ Efar;k [éﬁ?&} ? A E—:R ’555
~ {19781 QB 490, _
4 When abﬁameﬂ by L] rg an agam prmecaz‘em ar poi!c;z, ageri ?? v Sang 19807
A{’J 402, (i } '

h ge*&amf prmm;ﬁe z;rdeﬁymg ih 5 area mf éaw was stai@d m K&; uma v R *35} A(‘

That Ihis geﬂera‘ fuie of admusx%}l ﬁy ot wihau, ats ‘amzs farz be sem'_fmm ihe :

g7 (P
% =dgmér;% in Jeffray v Bﬁacﬁ {18781 1. AlLLER 555, [1578].0B.490 whi ich-indicated that,
r as.a matter of principie; the court wauld not-wish- to. emourage ceﬁan umawfai ofr
| Kuruma v R s

dacep‘rwe henawaﬁr on thrss @art caf law nm‘amement ei’?mai

Kigruma, the apps lant, & Kenyan man previously of good character had leave of
abbeace from his f—umphaﬁ farmar employer o visit his reserve. He went on his
_mcyw along a main road on which he knaw there was a road block where he
woldd be liable to be' sublected 1 a stop and ‘search. He could Thave - gone by
- anglher route ‘whara.thers was no road bl ock. At the block he was siopped and &
-+ police constable examined his papers, which were in erder.and ihen: ranchis hands
~over-th appeliant's dothing: Ao ording tothe officer” belisving ke felt in the
pocket of the appellant’s shorls & pocket Khife and ammunition he hlew his whistis
“to summon a superior officer; Rattan Singh. Neither of the police officers was of of
above the rank of assistant inspecior. The prisoner was faken by them t wh
anclosure where hie was made ¥ take off his shorts, which were then shakan ang
s packet knife and: g roinds fell out: He was thep, taken to the: pailc dufiorand
songhanged wit dhe ofi@nce'---?ﬁm %wa wunfig Were markad araa:i were s equenz-
5 -pmdmaﬁ in gvidence. o g SR

Jeffmwm
Larsﬂ Wadgery {zé

. informationg hazﬁ beeﬁ iaf amsz fhm defe 1c§anz eha g hm smt H ’Mrcs cffence% Tha
ﬁrst wag et o Dacermber 10,1975; He Unfawiiity fad i Kis pUSSession carnabis resin,
© and the sacond WaS that o the sarié date et Lintawilfy Rad R pessesston canmabis: in
sach ifslance’a’ wntmi?ed drw;; tha posqewan of whxc‘i wﬂhoux law?u! éxcise isof coursaa
an a?fence - : . ST e .

The ciefenéaﬂi was: arre,steci ay two members'ef fhfa Slice’ drags squaﬁ i Bﬁghi‘m bzif

: _has arrest was nothing i 0o with drigeatall. Ha'wad' arres‘te(i for'thie offence of stéaling &

" sandwich fromia sublic house Aer Re Had been charged with the: ofigncaand dafois he

was bailed; he. was told: by the police off icers {hat they interided to'search Hig premises,

. meaning iha;’ehy the Dremises ity which fe | ved The defeﬂdant went with lhn officers 10 his

' _"homa H& apened ihe. daek with Hay The officers fhen »'-}mem the premises and as %hey

werg asked by tpe defendam {0 be quist becaiise he i fiot st

L wag going on. The defendant ther showed ‘tbem 0 | ms roan and
hey mmmer c&:{é oy search &hat m{}m .

o his v was an appeaz fmm a {‘:surf' Gf ﬁppea; i,asigmeni: f{)r §as§em ‘Afn ica dmm ks;ng
an appedt from a cunwcf;an by an %ergency Renyan Court Whers %‘?e appeliant
Was convicted of haing' in unlawfii possession of twd rounds of ammunition

conlrary fo: reg BA(1) of the Emergency Regulations 1952 of Kenya “and
sentenced ¢ dmaﬁ Leave was oltained on the, ground the nvzﬁeme proving that
the appeflant was n possession of the amminition” was | Hlegally” obtained and

“should-riof have' béen sidmitted: The: iitegality-in question related to-thefact that

neithes offiver invoived inhe stop and  séarch was 6f or above herank of

.. nspacior. as. mqmr&d by the Emergency Regu altions, saction 29 of which

'].pmwded e i e

At *hai pm nt obj ec’rien was ‘ai*en §Jy he aefendmg sa acaée" f‘iar itwag mt csmpefent for the
. police officers fo o furthier and give 3_wderm& of w?“at they had f{}uv it this room.  The
_ bagls of the obisc 0 wag that,: iUnless the accused had: :Gonsehted o, His rom ésemg
enfered, by the police officers, it was submat"mi that their sniry would be unlawfal; and it
" was Rirther submitted that In ol wmg upeﬂ suc_ a.;n%wfm entry : ence acqmred
'wauid fiself not bﬂ adma:,ss_o._ : R

) frsi questmn which the] }USLCES nad io dea’de was wheﬂ“’er cmsen’i nat:% been ‘ghveriof
L nek and ey cleary came o fhe: coniclusion that it had not, We appmach fhig: L1 -
' . fos’t g thai i‘he pelice sfﬁcers entered wethouttﬁa ccansent of the ﬁefendafxf the pocunier,

“any ,,e%!ce m‘ﬁ{:er of oF aho\;&‘ HE] rank m‘ dssisiant inspecfﬁr wxih o without
7 astistance and using forca if ﬁesessary S may stop and: ssarch 5 any individual
Cruwhether i a pvbhs giaﬂe or 1ot if he suspects that any ‘evidenca Of the
 comifiasin of an pitence’s against this regulation is Fealy to be ;O'Jﬁd m such
ndividual and he may seize any evidence sofound.” v

fothing: daunted by this;: MrFargubarsof for fha presectsmf santends iha g a'maiter af
.. lawihe police officers were enfitled-io enter w;th{}ui ihe coasens- of ihe acca e :
. first question of faw for i s to decide s it
' ---Farquharsan has shown el the auihsritéeb _

s
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Evidence Qbtained Unlawiully or Unfairly

: _'The;e

- admited quile readly’ that there I ng  authonly whicl akes™ himall e way I fis

- suhrmission that the pofice officérs Ware sicted Tawdully, But he invites s fo'say that this is 2

-.part of the Jaw which is deveioping famdiy io the goin iw?}m this part;miaf aniry by the
pesare mfﬂcers qu nm wia‘mu! ‘. e .

exfra:«t ? want i f@?@r %0 £y ’f;cmamezi m {;fiaﬁ: v Jdnes ﬁﬁ?ﬂ}_ 'i_ C}B _6_9% where z.m}
‘”!Pmmg M R sa d atp 788: & o

wcuid %?ag"{;iéy;'w ring the law where police officers shier 2.man's House By
e of a warrant; or' arrgst & mandawfully; wittior withauba warraed, for a sefious
7 :--__sffeﬂce Hake:it.lo Be seted: Tiwithout oif ing cases; tal the officersaraientitied
Jto'take dny. goods which they finh in- His poasession or.in his house which they
reasonably believe to be material + gyidence in faéa%sm 9] iéﬂa erime for, wmch }“e 5
rresiecé ar for which they enter”

! f“mvy pard zcular attertion to the fact that Losd Denning MR i axpressing the opinion ihat
i activ ety on'the part of tha- nélice; “officers is p@mmzbie n faw i i goods wrich they
" find goods m;c" thay r@aamaby be,aew 4y be material avidence in relation o %he
= crifne for which e IS arrasted it 'my ery wall Be'that If the palice officals i (e ivstant

‘gase had Nad any sort-of raason o7 thinking tat the defendant’s el of the sandwich
.. requred an inspection of his prem sas, ey might verywell have made-that inspection
without further authorty. But i ls perfecty clear that when they sought to enfer hig
Bréinisds, and did enter his premises. ihey were not in. the fsast Dit chifcemed about the
sandwich. Thel concerm was something ﬂm%e én‘ferﬂm rameiy whemmf "h?f{ WGU}G ffrsd
drugs on he premises: : : :

o fiof acuept that thsﬁ comm{m 2w has yet cevplnped e E?'EE fmm’f if it ever doa “in
witichi pe!a{;ﬂ dificers who'arest a. susg%t for-one offence’at ongpoint can as & re@mf
theraly’ suthonsd Hamselves, sis-it wisre, 1600 and EBSQPFI His house gl dncther place
. e dhe confents of hist Rolbe, on' the Tade of iy bemr no/relation whatever: io the

-offence withawhich he ig cha*{xeg% or e evidence: requ reg m swport of, Zhat af‘erme

Hwevar M Farquh r%oﬁ havmg sailed to :succee-:% an _h:s first g)omi s ’neans
: ezf"taus’{eé in. s matter bacaase the et p{smt he takes iz tha%; aver i e gﬂsimcs WO
-Hight i Hiolding that tha enfry.of fhese: twi. police officers was infawhil that” does Lt
- privent anyidnigs: o the ke wh:ch tbey mn@ m th:ﬂ hegsp frcr;g bsmg *he 51 ;v;t of
. _adr*ussa aavdance dha el : : : NN

Hhe mer@ Tad %ha* i"#i’f?ﬂc&. i oim ined
gt emenﬁe frc}m %}a!ﬂg re!esmﬁ and

CltE ﬁfrni g 85 abi;sﬁeci At
- '_m_ar gf{egu qr fashaoﬁ

Lour ¥ 100
eﬂd o’u Tafer o one Bassag:e 10 make: qaod t”zﬁ A
f{_)fW“?u aﬁd thet S atp 203 and reaf}s o

G:dshps: 'pfmm ﬂ‘e 2@3‘1 io be appsfed m c&nsadeﬁr nﬁ _w' eih“r cvmemp
i s iy 158U "arémzfssme

i y acgept ;hé rop@aiiien thdt an zn’egu amy iif obtaining eﬁ'ideﬁnca doas
ence | isglble. Whgther of nol the evidence s “admissiole depc,mﬁs
i fhe isduesn _fﬁ&paf‘i wambh itis \,a=§ad o

* thalwe must
ol render the
of whe‘ther o m% ft i5 ?ﬁiw_ ] Z

' em e& because

m th po ?_wcu!(ﬁ spem'tﬁﬁt *i*e 'ﬁrzzaeauto ought ’EG succeedﬂ

HK Law of Evidence

_ ihﬂmsaives, iha* the discr etmn is not a discration whmh arises 7n*y in drug ﬂaws i% 5 nm

"'pmspcqtﬁsﬁ t wiould pr
s ded i one; asks them: whether: the are appreasam of ihe fac*’t that: tﬁey hava tﬂe
; de&cret;an anyway, arig] 'tmay we! Lhe thai g Aumibanel éxg;mfaenew uaﬁsse» w'emd he e

: Just wh&i t%‘m Just stices’ vi
:case itself se&m;; %0 ;»ugge% hm the whce» assue wam_ fﬁught oa& on ina ques‘asn of mc‘

B 31 ﬁK}S& rea»ons fmm t%aak th@ appea Sh"m!iﬁ be a*imved zmci _' "'sen{ii 'é_f_cas{e
. bacis fwa e heanng bei :

Far%mﬁ Ji

e Hezummg o' ahe pa
- ustread; and speakfrg for rryﬂe%f i can find ng anamhsguauﬁ statemant it thal passage

*‘hm poirt

'1’62‘

what He appeam %0 have shawn is ﬂ“at ihﬁ jsim g weré'wmrg il fa;lmg to

racognise: the Jaw: a5 siated i Kuruia o The Quesn:{1955] AG197. But thatisnctin fact

. thie and of the matier bacalisa the iistisessitting i this case; Hke-anyolher triblral dealing
~withe.cririnal. maitets:in: Englantd: and gitting: under: the. English: law; have g general
.ﬁm;elm i dacling ta aliow any avidence to be calied i)y te ar@s&mtmﬂ if they ihmk that
it wolid be unfair or o; \;Jress v b aloi %hgt £o ba ame

i getting an-assessment ot wha*t S'(ﬁ!SCfﬁ‘ii‘}f‘ e ana; 'us'i‘f:‘es" éijﬂﬁt; {Hhink, {0 sresd tp

which eve:y uige has’

s That gives ﬁ’iem Lhops some dea of how
urls, Buf i the. case. IS avcepﬂonai n" fhe msa is

repmf“a"zs:bfe fhen ff iS GO o ) ; "‘izcesi app{y ‘?;et.'; scretm amf afec;mr . g?mw
the pariicular evidence & be et in as part of the frial. 1 { cannot siréss the poirt too strongly

U tnabthig s A very excep*ena! gitiation; sRgine simple; unvamished fact gt &vadenfﬁ WaS

obtained by police oficers who raac% gone i Wwithout Betherng s tel s saarch warantis not
ﬂm}uqh f:{:a 'usilfy ihe s ticm n emcasnna thair ugac,ra fon m keeg the &v:dewﬂe m,,t

ew ,m fhs z},ls ratim i\idS- i5 very hara t{} z,ay ‘?mm iﬂe case. E’hu

' uégmeni ihef “onld ot F‘or lhf} reamnes ! have aireacﬁy given ihe 3333;!5@3 wold niot b

justifiug: ini- exercisiny their- discretion” favourably 46 " the “ufancs Faimph becauss” the

- evidence: inquestion hac_i _be&ﬁ ebtamed by psnce z}ff{, wh_o h&d::ﬂms\mc% without the

qg':p{{}@fﬁﬁ € au‘?’ori‘y

' mggasﬁ that they: hafi and ;nﬁeaﬁ Mr Fafqu?arssﬂ s g ihai i?‘ey ‘wd autﬁonrj

ipsg-facty to searchin ancther placerihe dwalling notse of the person whar they lawhully
arresim “Thi s W Fdrqai’zaz’son sayn ls & pfacte:& {x«f thﬁ ;J{}Eif‘e ar t;grssug casas mefe a%

aﬁer o thoss T cases which Lérd Wlﬂae{y w has

from the jucgmen? of Lord Senmng MR fo.the efiect that gsoi oo cfﬁcars have'd’ righi when
?hey %ﬁave ar res\nd a pp;sa:n m place A o se*afch hrs dw ng hcuszi m ;Jiaca B w;iﬁ ﬂcihmg

that TBEEON, and fof ahe reason mven by Loaré Wtdgeri.« {Zé' i 5“816‘"{ Ih g éppea en fﬁe first

point, bitfenfi Eely accept and agme with the view ;:ui fO%’Wai’d oy Lord Widgery C. o the
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{}gig;;}ﬁ / Expert Evidenge

CHAPTER 11

' @iﬁi@%‘é’ | Expert Evidence

. ﬂGG Ovemew i '.:.:‘iaﬁ.ex;}e,:

“?y‘sy ﬁamﬁ !s Shariaek H{:imes !i B my buamess tn kmw wn : cﬂher pewie dmﬁ }maw i

Waisan, yau car; sae weryih r;g YGJ faﬁ hﬁ'ﬂe £ o reason fmm wi‘sai‘ y@zs
Yﬁzs 8:‘9 tez} ml I yau! ;nferam:es " '_

“ﬁa ihﬂf corirarf,

Sn Arthur Lcmem i}ﬂ i s'-T:‘ze Adveniure of fhs' Bm Carbf_mia { 1896}

- inference drawn by ihe expez‘é’ sholld be outsacie tha srd,naay expemence& of me Ty

'E'E 91 Swmes of ewd&m:e

T?:e COMmon: i&w mﬁis i:hai ;amm musL c&rre fra:;m the “mst rshab;e :,a:}-s;me ?hgs
appiies. in several areds of evidence: including hearsay {chapiér “16). and  opinion
evidence; The tiaditional rule is that a Winess may speak only to facts abont which he
oishebas: persaﬁa knowledge: (didy said, heard, smatled or withessed) and may fict
BXprEss an opifion about these or other facts. Whither anyinferance and if 5o what,
should: be. drawn from the: observed: as’aﬁ pmveﬂ faus as a ‘na#er eﬂ%ireiy for i%;e
trisunal af set {thf-* sf;\u;'t vy Jury} : -

Tims fc:r examie ﬁn 8 cha=ge of thafi: ] wtn%fa i pefm tied é‘e say ha’é he saw D f"e
o | a ‘shiop, take an item from the r*{mter .;m::i gave the shog} Wi t‘;eﬁ paving for t%ae
itam; but the gv;%nﬂss cannot say that, on ths basia of what He saw, D was dishonest
or 'infended to pern aﬁanﬁy deprive’. ihe pwher of the frem,in question becadse thate
fatter issuas ra?atir*g fo honesty and intention are inferences to be drawn, i at all, by

the tribunat of fact once the other facts are established. Simitarly, a witness is not

: p@rmﬁéed to- make. ghsarvations. about what right have caused & fact to 'come' into

mictive of that wha‘i S;{%m{ must ha’ve put s___‘f?ér or g;:;se% ansthaf par‘fy e

M8

' permsi?ed o gvfe ’meza ap nichs ot matiers fa ng wm iy ih'e a?ea of wmeﬁ e ?* &

existerice or what its effect might be, iat D must have acted: out of a particular:

" HK Law of Evidenice

The- admissibiity: of opinion. evidence also: depends: upor-the  purpose for which
achiission is sought: Thus, where. B is:.charged with handiing stelen: goads {proof-of
which requires that e goods were Stolerr goods}, D' opinion ot betief as whether the
gosds were siolen would be nadmiﬁ-;s ble to:prove. that the goods: were' slolen: but
Weuld b adm;sgliﬂe or t‘n& %SJE: as te whemw o %ﬁ"ew G?’ bel eved i’he goiods t{} b

%’f‘ isis a"amisteﬁi wm the funuamema? "iacéﬂrﬂ ot i?sa {}G’Wﬂéﬂ aw iha’c espmssab triai
by-jury. o-judge {the tribunal of fact) as opposed to trial by wittiess: The:tribunal of
fact, not the Wimess, should draw tnferel ices and, if: riead be, make. valie ﬁdgmeni&;
& witness shonld nobgive an opi i’%éﬁss ot state 2 contlusion: abiout the very issues: that
the ceurt of-fury. have fo decide (it is sometimes said that e withess cannot give an
opinion oi the ‘ulfimate fsss,se’} Aaainiarsa%%y the g;vmg of opinions faequemig involves
hearsay evidénce, becalise the pefson may be relying; either explicitly.or. impi ioitly; on
something Hhat som mher pes*aw rab "fu§d ?um or her or ihé h@ or S’Ie nad ieamﬂd
from’ an@ther sc}*;rca R :

r&ﬁwevay fﬁ@sp e ii’te g@ﬁe;’zﬁ statemen% ragarémg s::onf wg winasses o what ihe y
withessed. and ruling oub thelr opion, § B8 ;mp@as ble to didwe anyscleds and
m«"muaabie distinction between ‘fact and ‘opinior’ and much of sﬁma‘ Is rece: veé a3
W ma ikt ct in {@a* ty mvawes azz mastan eemerﬂ: af ap nim i :

?Qr exam;ﬁe almss% a*fﬂry s?aéement mam’a By a thness carzta ng’ aﬂ eemeai of
irference. To.lake the sxample of a sheet m&bery case resimg upon identification
evidence in which the prosacition” refies” upor a:iewi;fymg eviderice fom wo
wztnmssea, WisAd W2 oth of whom webe asked to atfend o antification parade in
whzch the: éefendanl an{é athez‘s part e:ipa {E A{* triad, i mzzaeag’w? th the robhery

fieaﬂmg g mpsa an the 'Ereet at ma fime Of th ta i:;ery' i
uné«;nwm i ’sar zs a pe;saﬁ whgm she recoan; ses LY zhe;_defendﬁnt t‘i*e_:'_ 1855,
: Rinion.. X tness: {WZ} who also saw ihe %;\b
qk out. ihsap@rsan at pasztmﬂ 3.4 third witness W3} may ik
position 8. 1t is obvious that f W1 2 and W3 are truthful, ihey cannaia be tesz;_fymg
1o a fact t}a oy fo as}'_a;:inwn;ah in this case His. apmmns conflict: i reaaty iry such
cases; sach witness'is giving evxstieme based upan ani merence Ti"ae aw %aewever
mcegmza& ihat m suah cases ‘the withess ¢
A in such ﬁaaeg thew 'es& 5 'ermittea ‘fa da '-:a

Tr‘ee Iaw e agmses mgi al: Leﬁtlmwy to.ma
ihe senm iha* s & mnc uss@n drawiny fm;

Ti’ae §aw assra s‘emgmzes;aﬁ Faccepls that :
upon hearsay evidence:in A v Abadom: {'%9833 ‘% Wiﬁ ‘%26 1985} AL ER 364 {FA} _
four masked and gioved:men broke. inte-dhe office of th Wiliamses family

when ey were worksng t%aere:wﬂh_ cthe membe{s - the. famziy. The e
wearing balaclava helmats with siifs for the eyes, 0 those present could only fem
soms geneval imz}ress on of thair éasu p‘t fon, wﬁhw% beang abls o sdem?ytnem "{hey
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aft-opinion ordraw - an-:inference - depands: upon - special ‘knowledge; study or
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sostructure: is: consistent with: somedné whe: colld: behave in: this way.. singe hr.:
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