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PAYING THE DERTS

{1y Insolvent esates .
(17 Benred GEDIS Lot e 2 n e
{1y Gwder of priority of debts in insolvent estates
{ifi) Preforred debts
{ivy Ordinary debts
(%) Deferred debts

{vi} Rights of preference and rel@IIET i
Checklists

8.1 Fuyneral, Testamentary and Admimsteation Expenses

8.2 Ascertamning the Debis |
8.3 Paying Debts 1 a Solvent B

8.4 Paving Debis in an Insolvent Estate

Sampie Documents
8.1 Application for an Order under Rule 604 {Form No M5, 1
8.2 Rule 60A Order (Form No M3.2)

CINTRODUCTION

s the first duty of a personal representative to pav all just debts, expenses and
bilities incurred by the estate and to use the assets of the estate primarily for
5 purpose. The trust for sale, imposed by 3,62 of the Probate and Administration
dinance {Cap.10) (PAQ) on intestate property, and the analogous Lrust usually

1 1o pay debts. In the absence of such a trust for sale, the personal representatives
an implicit powsr to sell assets in order to pay debis (see para.7.067).

Sovext or Insorvent?

an early ghoge of the adminstration, the executor or the legal adviser will have
fned andmpression of whether the estate is solvent, e, the value of the assets in the
ate oquaks or exeeeds the value of the debts and liabilities of the estate; or insolvent,
hevitue of the debts and labilities exceeds the value of the assets available to pay

iem. The completion of the Schedule of Assets and Liabilities will confirm whether
e assets exceed the Habilities or not. This 15 a vital consideration, because the manner
Fpayment of the debts will vary depending upon whether the estate is solvent or
olvent.

FuneEraL EXPENSES

s technically the responsibility of the executor to bury the deceased, in the sense of
sianging for the burisl or the cremation and assuming responsibility either personally
on behalf of the estate for the burial expenses, i.e. the undertaker’s bill. In practice,
relatives usually carry out these functions and the executor is often aot involved,
fitil at a later stage he might be asked by the relatives to reimburse them for the cost
{the funcral.

iowever, o personal representative who orders or arranges the funcral becomes
ersonatly liable for the contract price of the funeral 1n such circumstances, the
sonal representatives would have o right of indemuity from the estate. Even if
& personal representative does not personally ordey or arrange the funeral, if there
nio pther person liable in contract for the payment, there is an obligation on the
cfsonal representative to pay reasonable funeral expenses. What is reasonable will
o considerad in the next section, but is basically what is deemed to be suitabls for
he deceased’s position and circumstances in life. The personal representatives, again,
ld appear to have a right of indemnity from the estate and their lisbility in this
espect §s Hmited to the extent of the available assets of the deceased to meet such
Gheral expenses,

¢ persong! representatives should only incur reasonable funsral expenses, and
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ABCERTAINING THE DEBTS
PAYING THE DERTS :

indemmity for the full cost. What is reasonable depends in all cases on the Siti
in life of the deceased: a wealthy person accustomed 1o a high, possibly extrdy

style of tiving is perhaps entitled t0 a more lavish funeral than a Persor
modest means. Other relevant circumstanees are whether the estate is sofy
msotvent, and the value and extent of the assets in the estate, Even if e

t of the administration.

< o S N Tive o Pav DEBTS
18 insolvent, reasonable—which in cases of tsolvency probably means min s

funeral expenses can still be incorred. It is deemed to be essential that the deca
1s buried, although this wii ehvicusly increase the indebtedness of the estate
disadvantage of the existing craditors. o

sually said that a personal representative has one vear from the date of death
inp which the debts should be paid, the so-called “executors’ vear”. Tt does not
e'a; that executors are hable to pay any form of interest on outstanding debts uatil
OF crems ast 12 manths have elapsed since the deceased’s death. Tn fact, the rule regarding
whether expressed in the will or in a separate document or infer vivos orally, s ‘ime when debits should be paid is probably better expressed by saving that _a}E
be hanoured by the persenal representative insefar as that is praciicable, 3 shoald be paid with due diligence. In strmghtforward cases. this will require
appears, however, 10 be no lability on the personal representatives if they kHQW1

or upknowingly do not carry out the decsased’ wishes regarding the mode of #
desired. In general, however, a personal representative will follow such wighe
will also be cognisant of the deceased’s refigious beliefs, and it wili usually be thoy
appropriate to arrange a funeral according to such belisfs,

As 1o the manner of the funeral, the deceased’s wishes, either burial

ayment of the debt wel! within the so-called vear. In other cases @-’J‘sel‘c thc:rF 15
fﬁcu}?y irascertaining the exact amount of the debt, or where the existence of the
novknown uniil some time after the death, and in other sumilar circumstances,
1d be that the executors would be justified in paying the debt later than one year

4. TESTAMENTARY AND ADMINISTRATION Expenses

Testamentary expenses clearly relate to those costs which are essentially incrrs
connection with the proving of the will—in other swords, the obtaining of the pidn
probate, which includes ali the preliminary work regarding the estate duty cleats
(where now applicable) and the drawing up of the required affidavii, Reag
testamentary expenses can be paid by the personal represeniciives and,
personally, can be relmbursed out of the cstate in connection wim them. :

t estates the funeral expenses will be paid very shortly after the death, Then
unt, estimated 10 cover festamentary and administration expenses, will be set
. The other forms of debts or labilities against the estate will then be identificd

Administration expenses clearly refer to the costs of the administration of the's
Such expenses are diverse, can be considerable in value, and can include the folle

v :ii E;ﬁ;j SIS . preserving fnsuring and safeguasding the 2 the responsibility of the personal representatives to .contam the dcci:ased’s iz%x
: and to make an income tax retwrn on his behalf. Failure to do so will result in
¢ to the income tax authorities for non-payment, and to the beneficiaries for not
aining any refund due. The tax office will make an assessment of the amount of tax
-up to the death, and this should be paid as soon as possible. Arrears of income tax
4 preferred debt in insolvent estates avd so can be safely paid tmmediatelv. The
onai representatives should alse take steps to recover any overpayment of tax by

{2)  the cost of any legal advice, including payments to 2 solicitor who hagih
retained by the personal representatives to assist in the administration
astate; -

{3) the cost of any civi] actions or contested issues, such as an action to reg
possession of a property from a tenant; :

o deceased.
{4)  the cost of ascertaining the creditors and beneficlaries of the estat

advertisement or by other furms of enquiry.

. 5  ASCERTAINING THE DERTS
{5} Any estate duty payable on the estate shonld be regarded as a separat SCERTAINE

of priority but can also for this nurnace be ramamied ae e ododnd

1
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" Ways to raise the estate duty money .

e of recelpt of estate duty

© Sehedule to Certificate {Form EDTy

 Provisional Receipt and Schedule {Form £DE)

froduction

3
rination or affidavit and schedule [ RN 4.055

(Adter Summary Administration) (Form No N1L3)

Tiation or ARidavit Verifying the Schedule of Assets and Linbilities
ant} (Form No N2.1) .
ctive Affirmation or Affidavit Verifyving the Additionsl Schedule of
Form No M2.2)

ation ar A FRdavit Verifuing the Sehadids of & eonee amd 5

and Liabilities (Before Grant) |
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OBTAINING ESTATE DUTY CLES RANCE

4.7 Corrective Affirmation or & fidavit Veridying the Additiona] Schedule of Assars an d .

b hires FFt e s Wanll F Soret YT
Lanbilities (Before Sealing of Foretgn Grang) (Form No N.32Y oo

4.8 Schedule of Assets and Liabilities {Form No N4

« Berore 11 Fesruary 2006

o

fias boen abolished in respect of the eatates of persons dying on or afier

& Tms wﬂ now mreiy bea riewssaly preiude to appiymg for a grant,
I} possible for the practitioner to be instructed in respect of deaths before
11 estate duty clearance will be necessary. This can arise, for example,

u deuth of 2 property-owning member of the family. This sometimes comes
e Tithe solicitor is instructed to act on the death of a person, say a widow, and
+ed that her “estate” includes a flat which she “inherited” under the wilt o1
f her hushand several vears ago but which was never made the subject of 2
mbdte or assent, Simitarly, in a conveyancing transaction when it emerges that
S “inherited the property vears ago but was never declared for estate duty
Here is no probate or assent in regpect of that “inheritunce”. In such cases,
an under the previous death must be formalised, and if that death oceurred
i February 2006, then estate duty clearance wili have 1o be obtained. This can
an unpleasant shock because penalty interest wiil be charged on unpaid estate
hich could amount to & considerable sum.

asons, 1t is necessary to briefly consider deaths before 11 February 2606
the process of obtaining estate duty clearance, whilst recognising of course that
yaeo application to deaths after that date. Thus the Tollowing text in this chapter
¢ read as applicable only to the estates of persons who died before that date.
“the “old” Hstate Duty Ordinance (Cap. 111} (EDO) forms will be included
Sample Documents.

ate duty is applicable, the first priority for the executors or the person entitled
;le or a grant of administration will be to obtain estate duty clearance. This is
he personal representatives are lable to pay the estate duty in respect of the
d% own estate. Uniil this has been done, it 1s not possible to apply for the grant
1 10 proceed with the administration. Thas the solicitor acting for the deceased
on which estate duty is payable will need to go through the detailed procedures
btaining estate duty clearance which will be signified by obtaining one of the
ing documents:

Certificate of Receipt of Estate Duty enclosing Schedule of Property;
Certificate of Exemption from Estate Duty enclosing Schedule of Property;

Certificate of Exemption from Estate Duty enclosing Statement in leu of

4.081

4.002

4.063
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DEATHS BEFORE 11 FEBRUARY 2806

OBTAINING ESTATE DUTY CLEARANCE

Sthe official inspection of the safc deposit will be recorded on Form ED74
cument 4. 1), Any property or documents of title to property found in the
‘he declared on Form ED1 or the Statement in Lisy of Affidavit, Note
of deaths after 11 February 2006, a different procedure appliss to safe
Suod involving the Home Affairs Department {sce para. 1.069).

Three practical points can be emphasised at the outset. First, the time lim
strictly observed. The affidivit or account must be filed within six months o
and duty s required to be paid at the tme of detivery. Inferest 18 charged o
cent per annum for the first six months after the death and at eight per cent per
after that. [f the period of delay exceeds 12 months without reasonable exc ke
rates of duty are chargeable. o N o
) ! sraplified “small estates” ps ocedure
Second, the relatives should be teld {dipiomatically!) that they must be absohifely
and honest about disclosing the deceased’s assets and any infer vivos gifts with
years of the death. The Estate Duty Offtice will make very thorough investigatice
the deceased’s affairs, and faifure to disclose everything at the outset will ing
angd possible penalties. They should also be warned that filing the estate dutygf
on death can lead to an income tax lnvestigation. '

Altie of the estate does not exceed HE$400,000, a simpl lified procedurs not
mmg Jletion of the full Form ED 1, the estate duty affidavit, can be followed.
e cannot be used where the estate includes land, houses, busingsses,
ares o litigation, Under the small estates procedure, a Statement in Licu
Al Le submitted and an exemption certificate tssued. Most such cases
oot by 2 lay relative in person at the Estate Baty Office, Agsistance int
A third point to emphasise, by way of caution, s that solicitors should be caie forms will be given if necessary by the estate duty officers.
to intermeddle with the estate, e, take possession or benefit from the asset :
deceased without fawful authority. Such an mtermeddier will become personally
1o pay duty. )

te is liable to estats duty, the following forms and documents should
nd completed: a Statement in Lieu of Affidavit {Form BD43A), This is
ing information about the deceased and the applicant, amed which lists
‘e statement will be supported by copies of the death certificate, identity
b other details as the Bstate Duty DOffice may specify. Once this hag been
rtificate of Exemption from Fstate Duty will be issued with a copy of the

The process of obtaining estate duty clearance is largely a form-filling exerg]
must be done precisely and with maxinum care if the matter is to proccéd am
and expeditiously. Mistakes and omissions or incorrect procedures will bélp
by delay in obtaining clearance. It is essential that the forms be fully understia
this requires a sound knowledge of the law relating to estate duty. A usefid
of the Jaw, and an explanation of the procedures for obtaining clearance, cai b

in the pamphlet on estate duty issved by the Deputy Commissiones of Tatatel Dy
1 June 1991, Further details of the law can be found in the EDO and in specialig

form. No duty will be payable in these cases because of the low value of

Buty Affidavit (Form EDD

akistantial estate, Form ED1 will be submitied, and a demand for payment
The legal adviser should go through the basic Form ED1, itewo by item with the 141 be made and pa;d, Afrer examination of Form BD1, a final assessment

explaining what is chargeabie and on whom the Hability to pay falls.

{b) The procedures ' Di 'pwccdurc can coﬂduci the gpphc:.mon hv Dost, gomplbnnv the forros
Most estates subject to estate duty will be dealt with under one of the folé_owr
procedures:
{the deceased which “;}cmes on dcdt‘h” must bb i e,mmbd, hbtcd and

{1} sumunary administration of a small estate; or er to compute the duty. if any is payable, 1tis good practice to draw up an

{2V @ formal estate duty affidavit : 800N as prmibic and fo qet in motism the p‘roce% ofva}ua%iﬂﬂ The initial
" £ £49 | [L% < . A

aifable, O}ﬂ‘y‘ propcrtv in i-"’onw K(mrr will be taken into au:oum. if{owwmj
reths principal registration is in Hong Kong. such as shares in HSBC, will be
1 d4ddition fo property which ordinarily vests in the personal representative

A thivd possibility 1s to lodge an estate duty account where there s property pas
on death for which the executor is not lisble

(¢} Safe deposit box de within three years of the death-—will have to be included in the estate

fomn. Any liabilities of the estate must also be quantified, since it is the net
& dstate that is chargeable to estate duty.

Where estate duty is applicable, the first step 15 to find out if the deceased had any
dennwit howes in a local bank. Ask the relatives and familv for information. and

ain other property-—such as life interests, and some transfers and gifts of

iy
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DEATHS BEFORE 11 FEBRUARY 2006
OBTAINING ESTATE DUTY CLEARANCE

e tetiers of administration, and the entitlemment of the applicant to'do $0.
il substantiate an applicant for leters of administration -by f;tarmg i‘.i <
tifled on intestacy and identifying the applicant as the person with the p:rtot"at.j\:
wddition to this information, there are 12 paragraphs of g‘tatcmems which are
dn} of these paragraphs are inapplicable, they can be deleted.

6 per cent fo 18 per cent. If the form was submitted inte without reasonab)
double duty was payable,

In these cases where estate duty iy applicable, the solicitor will obty
of Form EID! and questionnaire, and will complete this form {and sue
supplementary forms as are required) in consuliation with the client. The for
be sworn or affirmed by the applicant for the grant to the estate, either in/th;
Duty Office or, more usually, in the solicitor’s office. Form EDI is in thed
2 bookiet in that all the pages are Jjoined ir one continuous document. If 1y
exceeds the exemption limit, the affidavit must be submitted, together with's
apparently pavable, within the six-month period following the death
the form of increased interest charges and double duty apply for Inte b
The affidavit will be sent or delivered to the Estate Duty Office, who will cha
figures submitted and may raise queries or requisitions on valuations Gr';j'r'c';
When this process has been finalised to the satisfaction of the Estate Duty'g)
an assessment——nitially provisional, subsequently final —of the duty pay

be 1ssued.

tdeath must still be identified as being subject to the ‘eséate daty {:ha:arge.
annatre seeks o ascertain such property. If thl‘ie‘re is property 0%1 'tie
on specified, it must be detailed; if not, write “m‘)ﬁne‘: [jhese zmswe@ 1’;1}:5,1~ c
wsive accurate, and honest. The Estate Duty Office will check all the entries

pErcisibions of queries on anvihing that they are not happy with,

Sord budldings
: - any estates will inelade s and or buildings.
mpotiant category, since many estates will inelude some ..iaj}d or bl:llfi ﬁg, {
4ithe included under para. 12 of Account §and further details will be entered
£D10, which will be attached to the affidavit. 1f the property is let, details of
g decunents S - 1.
{t) Supporiing decument = or example, are included.
Form EDI should be submitted with other supporting documents, such as copi :

death certificate, bank statements for the last three vears and, where the estate iﬁjé
unguoted shares or a business, copies of the accounts for the last three vears
documents will be demanded by the Estate Duty Gffice at some time, so the ighs
well be seat with the form in order to ensure as prompt a clearance as puesibie:

ensure the proper description of real property, it is advisable to enter
gicription of the land as recorded in the land search record, This can be
igainst the titles deeds. It is important to include all the particulars of the
sy including the number of shares and the ot number. Simply entering the

(ity Form ED}

The assets with their value will be listed under appropriate headings on the es_t_afé
affidavit. This form has five parts:

nbsequent amendments to the Schedude, Remember that the Estate Dgty
11 form part of the title to the property in due course, 5o the description
chedule must be correct.

] fidavit, which identifies the deceased and the applicant a5 the ne | ‘ | o
" Aﬁ‘l o gant i . e e e and extent of the deceased’s beneficial ownership of any flat or house that

entitled to a grant and swears as to the accuracy of the whole documeitt and extent of th s b ‘ Fany Bl or fouse iha
e used as the principal maetrimonial home needs to be precisely ascerta .

{2} Questionsaire, which reguires the applicant 1o reply to questions 1ch homes are owned in some form of co-ownership with the surviving spouse,

to assets, including those which de not form part of the beneficial esta oh see paras.7.017-7.022.
et Bl bl et e e :‘;.ial homes enjoy an exemption from duty under 5.10A of the EDO. For the
ion to be claimed, the honse has to be pccupied by the deceased and his spouse
fatrimonial home, and it must pass on death by will, intestacy or S“Ll!‘\f’.i'\«’ﬁfféhlﬁ
er spouse. Information sufficient to establish the claim to the exemption must
ted on the form and sent with the affidavit,

{3y Four Accounts, which list, with values, the assets and the Habilities o
2state. :

{4} Statements, which identify the persons entitied on intestacy to the estaié
the name or aliases of the deceased: and

. . ' sedure for claiming the exemption s as follows:

{3} Summary, which states the value of the estate for duty and the amount ocedute for claiming the exemp '
duty payable. . ‘ . s eveinded whe
Yy 2 The value of the matrimenial home will be completely excluded when

Aotarmining the valne nf the sciate anhiact to actate dhit
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