OXFORD MONOGRAPHS ON LABOUR LAW

General Editorss PAUL DAVIES, KEITH EWING,
MARK FREEDLAND

Regulating Flexible Work



OXFORD MONOGRAPHS ON LABOUR LAW

General Editors: Paul Davies, Cassel Professor of Commercial Law in the London School
of Economics; Keith Ewing, Professor of Public Law at King’s College, London; and
Mark Freedland, Fellow of St John’s College, and Professor of Employment Law in the
University of Oxford.

This series has come to represent a significant contribution to the literature of British,
European, and international labour law. The series recognizes the arrival not only of a
renewed interest in labour law generally, but also the need for fresh approaches to the
study of labour law following a period of momentous change in the UK and Europe. The
series is concerned with all aspects of labour law, including traditional subjects of study
such as collective labour law and individual employment law, but it also includes works
which concentrate on the growing role of human rights and the combating of discrimina-
tion in employment, and others which examine the law and economics of the labour mar-
ket and the impact of social security law and of national and supranaiional employment
policies upon patterns of employment and the employment contrzc+. Two of the authors
contributing to the series, Lucy Vickers and Diamond Ashiagboz, nave received awards
from the Society of Legal Scholars in respect of their books

Titles already published in this series

Freedom of Speech and Employment Tne Curopean Employment Strategy
LUCY VICKERS LDIAMOND ASHIAGBOR
International and European Towards a Flexible Labour Market
Protection of the Right to Strike PAUL DAVIES AND MARK
TONIA NOVITZ FREEDLAND

The Law of the Labour Marke: EU Intervention in Domestic
SIMON DEAKIN AND FRANK Labour Law

WILKINSON PHIL SYRPIS

The Personal Employmen: Contract Welfare to Work

MARK FREEDLAND AMIR PAZ-FUCHS



Regulating Flexible Work

DEIRDRE McCANN

OXFORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford OX2 6DP

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide in
Oxford New York

Auckland Cape Town Dar es Salaam Hong Kong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi
New Delhi Shanghai Taipei Toronto
With offices in

Argentina Austria Brazil Chile Czech Republic France Greece
Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam

Oxford is a registered trade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© Deirdre McCann, 2008

The moral rights of the author have been asserted

Crown copyright material is reproduced under Class Licerce
Number C01P0000148 with the permission of QPS1
and the Queen’s Printer for Scotland

Database right Oxford University Prese (m2xer)
First published 200¢8

All rights reserved. No part of this publi<: tion may be reproduced,
stored in a retrieval system, or transmirrd, in any form or by any means,
without the prior permission in wi’tin 3 of Oxford University Press,
or as expressly permitted by law, ot ‘1na:r terms agreed with the appropriate
reprographics rights organiza ior. Enquiries concerning reproduction
outside the scope of the abcye should be sent to the Rights Department,
Oxford Uni erity Press, at the address above

You must not ci-cu'ate this book in any other binding or cover
and you mustimpose the same condition on any acquirer

britich Library Cataloguing in Publication Data
Data available

Library of Congress Cataloging in Publication Data
Ni=Caan, Deirdre M.
Regulating flexible work / Deirdre McCann.
p. cm.—(Oxford monographs on labour law)
Includes index.
ISBN-13: 978-0-19-921879-0
1. Hours of labor, Flexible—Law and legislation—Great Britain.

2. Hours of labor—Law and legislation—Great Britain. 3. Labor laws
and legislation—Great Britain. 4. Equal pay for equal work—Law
and legislation—Great Britain. 5. Temporary employment—Law and
legislation—Great Britain. 1. Title.

KD3136.M33 2008

344.4101'25724—dc22 2007048887

Typeset by Newgen Imaging Systems (P) Ltd., Chennai, India
Printed in Great Britain
on acid-free paper by
Biddles Ltd., King’s Lynn, Norfolk

ISBN 978-0-19-921879-0

13579108642



To my parents



General Editors’ Preface

The aim of our series of labour law monographs has been to publish works which
are, on the one hand, of the highest quality of scholarship, and which are on the
other hand innovative or experimental, serving to expand the boundaries of the
subject or to throw bright new light upon established areas of discussion. The pre-
sent work creditably maintains that by-now established tradition, and continues
the progressive extension of the series from labour law, as previously understood,
towards a larger notion of regulation of the labour market. Moreover, although
the focus of this work is upon British employment law, the author follows another
trajectory of the series to the extent that the British experience is considered as a
case-study of one particular approach to, or policy-set for, non-srardard employ-
ment among a range of international alternatives.

By so designing her project, Deirdre McCann has locatec her work at the heart
of vibrant contemporary debates, political and academic, about the future role of
and prospects for labour law, both within Europe and racre widely. She brings
to those debates a special concern with the way inaich the idea and ideology of
flexibility, and more especially individual chojcefor workers in the formulation
of their arrangements for work and their paiteras of work, may serve as the jus-
tification for conferring upon employing/er wrprises an enhanced and protected
freedom to offer employment in more‘2nd more precarious forms. The author is
rightly interested in the ways in which this policy and practice of ‘flexibility” has a
major impact upon the situation; <t women in particular, in the labour market.

So we compliment the autho: upon the work which she has presented for inclu-
sion in our series, and commend it with confidence that readers will regard the
work as a significant contribution both to the series and to a discussion which at
the moment is taking ptace under the currently fashionable banner of ‘flexicu-
rity’. At once topi-ai and perennial, this is the notion of seeking to combine in
socially and economically beneficial ways the apt-to-be-divergent goals of ensur-
ing labour market flexibility while protecting the security of vulnerable workers.
This book will serve to inform and enrich these contemporary debates.

Paul Davies, Keith Ewing, and
Mark Freedland



Preface

As deregulatory rhetoric continues to dominate, and even strengthen its hold over,
employment policy arenas across the globe, the concerns about its persistence, and
tendency to obscure alternative methods of organizing working life, have crystal-
lized in part around the ever more prominent tendency to convert disadvantage
into the language of ‘choice’. As an element of this discourse, precarious working
patterns are lauded as offering workers the forms of ‘flexibility’ they need, while
labour law is cast as no more than an element of the ‘business environment. One
of the heartening aspects of the scholarly research on labour law, however, is the
international dialogue that has emerged around techniques and approaches to
protect workers who have historically been at the margins of labeur law’s protec-
tions. This book is intended to contribute to this discussion, by« flering, as a case
study for the broader debates, an assessment of the evolution of the regulation of
non-standard work in the UK over the last decade. Its airn isto add to the debates
on the scope of labour law, the impact of flexibility disconises, and the regulation
of non-standard work, by assessing the advances t!ia: have been made in the UK.
It also endeavours to highlight the particular ctalienges that arise when efforts
to ‘re-regulate’ non-standard forms of workare’'embedded within a policy con-
text resistant to substantial regulatory reforuss, and preoccupied with a vision of
flexibility in which precarious working arangements are recast as the outcome of
workers’ choices and as aligned witls their needs.

This project had its origins ininyy doctoral research, and I am indebted to my
supervisor, Sandra Fredman; vshose guidance and encouragement were invalu-
able, and whose refusal ta olivw the rhetoric of flexibility to mask the reality of
disadvantage is an inspiration. I am indebted also to my DPhil thesis examiners,
Mark Freedland ara Simon Deakin, for their encouragement and suggestions
for the future dir¢ction of my work. In Oxford, I benefited from discussing my
research with Michelle Gallant, Joe Hermer, Jill Murray, and Melanie Thomas,
and was privileged to have had the opportunity to be a friend of Sally Ball. At
the International Labour Office, it is my great fortune to be able to discuss my
research and collaborate with Sangheon Lee; and I am grateful also for the sup-
port and encouragement I have received from Francois Eyraud. Many thanks are
due also to Ariel Golan and his team in the ILO Library.

Completing this book would have been exceptionally difficult had I not had
the opportunity to be a guest of the International Institute for Labour Studies,
and I am grateful both to Gerry Rodgers for inviting me to visit the Institute



X Preface

and to William Salter for enabling me to forego my day-to-day work for the
period needed to complete this study. I am grateful also for the fellowship and
intellectual stimulation provided by my colleagues at the Institute, in particular
Christiane Kuptsch, Kostas Popadakis, Ann Posthuma, and Tzehainesh Tekle,
and, for making my stay there so smooth, Hilda Addison, Judy Rafferty, Vanna
Rougier, and Thuy Ngyuen.

Finally, I am grateful for the support of the editors of the Oxford Monographs
on Labour Law series, Paul Davies, Keith Ewing, and especially Mark Freedland
for encouraging me to undertake this project; to the anonymous reviewer who
provided invaluable suggestions on an earlier draft; and to Gwen Booth, Lucy
Stevenson, and Virginia Williams at Oxford University Press for their patience
and support.

Deirdre McCann

International Labour Office
Geneva

7 September 2007

The views expressed in this volume are those of the author and do not necessarily reflect the official
v _ y
position of the International Labour Office.
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Non-Standard Work, Flexibility, and
United Kingdom Labour Law

1. Introduction

The changing nature of working life over recent decades has challenged the
relevance and impact of traditional models of labour regulation. ‘As intersect-
ing social and economic trends as diverse as the entry of groviing numbers of
women into the workforce, increased global economic integration, the waning
influence of trade unions, and the influence of neo-libeial discourses on labour
market policies coincide to challenge labour law’( structures and techniques,
scholars have been incited to explore whether tlie protection labour law once
offered, albeit to a limited category of workers, ¢an be revived and extended; and
to determine how existing regulatory reginies can be adapted both to serve new
ends and to extend to workers they werciever intended to protect.! To this end,
recent labour law literature has examined the various forces that have combined
to undermine labour law and suggested a range of responses to them in a diverse
body of scholarship that has qu=:tioned the conceptual foundations of the field,
suggested new regulatory ¢encepts and techniques to achieve both its longstand-
ing regulatory objectives and the novel goals it is being called on to fulfil, and
identified the enforceinent mechanisms that will ensure that legal prescriptions
can have a meaningtuinfluence on working life.

Forming part ot this literature are efforts to assess the implications of the quest
for ‘labour market flexibility’ for the role and content of labour law.? Given the

! See eg Hugh Collins, Paul Davies, and Roger Rideout, Legal Regulation of the Employment
Relation (London: Kluwer, 2000); Joanne Conaghan, Richard Michael Fischl, and Karl Klare,
Labour Law in an Era of Globalization: Transformative Practices and Possibilities (Oxford: Oxford
University Press, 2002); Joanne Conaghan and Kerry Rittich (eds.), Labour Law, Work and Family:
Critical and Comparative Perspectives (Oxford: Oxford University Press, 2005); Richard Mitchell
(ed), Redefining Labour Law: New Perspectives on the Future of Teaching and Research (Melbourne:
Centre for Employment and Labour Relations Law, The University of Melbourne, 1995); Alain
Supiot, Beyond Employment: Changes in Work and the Future of Labour Law in Europe (Oxford:
Oxford University Press, 2001).

2 See eg Simon Deakin and Hannah Reed, “The Contested Meaning of Labour Market
Flexibility: Economic Theory and the Discourse of European Integration’, ESRC Centre for
Business Research, University of Cambridge, Working Paper No. 162, March 2000; Sandra
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dominance of the discourse of flexibility in debates on labour market policy
across industrialized and developing countries,? labour lawyers have been driven
to question how to balance flexibility with social goals and to configure it in ways
protective of workers and responsive to their needs. These analyses have crystal-
lized in part around the question of how to regulate the working patterns of the
most ‘flexible’ of the workers in ‘flexible labour markets the part-time, tempor-
ary, and semi-dependent workers who often bear the brunt of employers™ quests
to extend operating and opening hours, adjust stafling levels, and avoid labour
costs. Scholars have examined the labour law treatment of these ‘non-standard’
or ‘atypical’ workers, revealing how the law has been shaped to perpetuate their
exclusion or consign them to a subordinate status; and as measures specifically
tailored to protect certain of these groups have been introduced, these have been
examined and evaluated and suggestions made for their improvement.

This book is a contribution to that endeavour. It examines the treatment of
non-standard workers under the traditional model of UK labor: law, but focuses
in particular on their status in this regulatory regime as it has evolved during
the last decade to offer certain of these workers enhanced protection. The intent
of the book, however, is not to undertake an analysis tclevant solely to the UK.
Instead, it offers its examination of the regulation ot non-standard work as a case
study, which contributes to the international dehates by analysing a regime in
which measures have been introduced to reeulate non-standard work, and by
indicating the promise and limitations of+he regulatory mechanisms deployed.
In part, then, the book is a study of a trausition to a new model of regulation; a
shift from a regime in which legal prot:=ction was substantially moulded around
the paradigm of the standard worlct to one that, at least to some degree, addresses
the needs and interests of individuals whose working arrangements do not reflect
this model. The goal of this buok, in this regard, is to assess the settlement that
has been reached by this rransition; to evaluate the extent to which non-standard
workers are protected; gauge the degree to which the techniques and assumptions
of the traditional regulatory model continue to influence their regulation, and
identify the factois that are inhibiting a more advanced level of protection.

Among the obstacles to a heightened legal support for non-standard workers,
the book’s particular concern is the influence on legislation and court decisions of
the conception of labour market flexibility that dominates UK employment policy.
Its aim is to highlight how this account of flexibility has shaped the regulatory

Fredman, “Women at Work: The Broken Promise of Flexicurity, Industrial Law Journal, 33 (2004),
299-319.

3 Beyond industrialized countries, see Francois Eyraud and Daniel Vaughan-Whitehead (eds)
Evolving World of Work in the Enlarged EU: Progress and Vulnerability (Geneva: International
Labour Office and European Commission, 2007); Alan Felstead and Nick Jewson, Global Trends
in Flexible Labour (Houndsmills and London: Macmillan, 1999); Sangheon Lee and Francois
Eyraud (eds) Globalization, Flexibilization and Working Conditions in Asia and the Pacific (Oxford:
Chandos, 2008); Guy Standing, Global Labour Flexibility: Seeking Distributive Justice (Basingstoke:
Macmillan Press, 1999).
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techniques on non-standard work including by indicating how it blocks pathways
towards more protective forms of flexibilization. To this end, the book studies the
conflict between the twin currents of protection and flexibility that flow through
modern labour law and highlights how the tension between them is reflected in
the substance and tenor of legislative measures and case decisions. Indeed, it will
be argued that the dominant notions of labour market flexibility embedded in
recent employment policy documents have merged with a longstanding reluc-
tance on the part of the courts to protect non-standard workers and a broader
confusion about how to conceptualize non-standard working arrangements, to
generate a tentativeness in the regulation of non-standard work that tempers the
protection afforded to these workers.

This chapter sets the scene for this discussion by elaborating the concepts that
are central to the remainder of this study, namely ‘non-standard work’ and ‘labour
market flexibility’. It first elaborates the book’s understanding of non-standard
forms of work, by delineating the standard employment relations!tip and indicat-
ing how different forms of non-standard work diverge from this paradigm along
one or more axes; and then indicates the primary preoccipiiton of the book,
the four broad categories of workers who are its primary subjects, workers who
are not employees, and part-time, temporary, and remporary agency workers.
The emergence and significance of the standard «mployment relationship in
UK labour law is then examined, focusing in particular on its embodiment in
the statutory measures first introduced in rh<.1960s. The chapter then analyses
in detail the visions of flexibility that have teen elaborated in UK employment
policy since the election of the ‘New Lalour’ government in 1997, centring on
the roles envisioned for non-standasd working arrangements in advancing this
flexibility.? It then turns to the gevernment’s understandings of the role of labour
law within this flexible econeny, including the hints as to its vision of how non-
standard work should be'reguiated, which are elaborated in subsequent chapters
in their discussions of the measures introduced by the government to extend and
strengthen labour law’s pirotection of non-standard workers.

2. The Standard Model in United Kingdom Labour Law

This section sets the scene for the remainder of this book by clarifying the con-
< b < b . . .
cepts of ‘standard’” and ‘non-standard” work that are central to it, including by
outlining the four forms of work that are its primary concern. It also highlights
an additional concept that shapes the analysis, ‘precarious work’, which enriches
the analysis of non-standard work by grounding it in a concern for the dis-
advantages with which it is associated and the role of law in both perpetuating
and alleviating them. The role of the standard employment relationship in UK

4 New Labour has since been re-elected in 2001 and 2005.
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labour law is then examined, by tracing its emergence in the postwar period,
highlighting its embodiment within the dominant model of labour law during
that era, ‘collective laissez-faire’, then tracing the transfer of this model to the
earliest statutory labour law measures, outlining its presence in the employment
protection legislation, while indicating also the presence of a contrasting, more
expansive, model of labour law’s coverage offered by anti-discrimination legis-
lation. Finally, the most prominent critique of the dominance of the standard
employment relationship is examined, namely that it has tended to marginalize
women and thereby undermine gender equality.

2.1 Defining ‘Non-Standard’ Work

This concept of ‘non-standard’ work, which frames the analysis in this book,
embraces a variety of working arrangements that, although diverse, share a
common feature: they all differ, along one or more axes, froin the dominant
model of employment. Indeed, these forms of work are mogi:ften identified and
defined by their difference, their categorization as ‘non-staiidard’ an indication
of their divergence from what has come to be termed tiie ‘standard employment
relationship’. The ‘standard worker’ can therefore be characterized, in a defin-
ition that will be relied on throughout this boek as a full-time worker engaged
from nine to five, five days a week under a contract of indefinite duration, who is
engaged in a bipartite relationship with an<mployer and works on the employer’s
premises.”> Non-standard working pauter:is are commonly, and usefully, catego-
rized according to the paths of thei: divergence from this standard model, and
this device can be employed to delineate the four forms of divergence, and their
related working patterns, thatfeature in each of Chapters 2 to 5 of this book.®
First, this study is concerved with working arrangements that differ from the
standard model in that they are not legally classified as employment relation-
ships, and, as a resuit. rhe workers engaged in them are not deemed party to a
contract of employmi=nt, but instead classified as independent contractors.” In

> See Judy Fudge and Rosemary Owens, ‘Precarious Work, Women, and the New Economy:
The Challenge to Legal Norms’, in Fudge and Owens (eds), Precarious Work, Women, and the New
Economy: The Challenge to Legal Norms (Oxford: Hart, 2006), 3-27; Judy Fudge and Leah Vosko,
‘By Whose Standards? Re-regulating the Canadian Labour Market,” Economic and Industrial
Democracy, 22 (2001), 271-310; Patricia Leighton, ‘Marginal Workers’, in Roy Lewis (ed), Labour
Law in Britain (Oxford: Basil Blackwell, 1986), 503—-25; Ulrich Muckenberger, ‘Non-standard
Forms of Work and the Role of Changes in Labour and Social Security Legislation’, International
Journal of the Sociology of Law, 17 (1989), 381-402; Leah F Vosko, ‘Precarious Employment:
Towards an Improved Understanding of Labour Market Insecurity’, in Vosko (ed), Precarious
Employment: Understanding Labour Market Insecurity in Canada (Montreal and Kingston: McGill-
Queen’s University Press, 2000) 3—39.

6 For such a categorization see Ida Regalia, ‘New Forms of Employment and New Problems of
Regulation’, in Regalia (ed), Regulating New Forms of Employment: Local Experiments and Social
Innovation in Europe (London and New York: Routledge, 2006), 4-22, at 8.

7 Ch2.
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contrast, the second set of work relationships that will be examined diverge from
the standard model according to the volume and scheduling of their working
hours, embracing jobs that are not carried out on a full-time basis but in one
of the various configurations of part-time work, whether worked in regular or
fragmented schedules.® Non-standard work, thirdly, embraces working rela-
tionships that differ from the standard form in respect of their duration, in that
they are not indefinite (or ‘permanent’), encompassing work performed under
fixed-term contracts, for example, temporary agency work, and casual work-
ing arrangements.” Finally, another set of working patterns contrasts with the
standard employment relationship by virtue of its distribution of the obligations
and responsibilities of the employer among more than one entity, in bipartite or
multilateral relationships such as those that emerge from the ‘leasing’ of workers
between firms, or, the concern of this book, in temporary agency work.!°

A range of additional working arrangements can be defined as non-standard
and has been incorporated in the available typologies and examired in the litera-
ture, including, perhaps most significantly, those that diverge from the spatial
dimension of the standard model by involving work outsice tiie premises of the
employer, such as home working or ‘teleworking’ arrandgements. The four broad
categories examined in this book, however—non-etaplcyment and parttime,
temporary, and temporary agency work—constitars the forms of non-standard
work that are most prominent in the acaderaic and policy debates. More
significantly, they also reflect the forms of divergence from the standard employ-
ment relationship that have engendered thcii marginalization under UK labour
law, and which have been addressed in**he: measures introduced more recently to
extend labour law’s protection to nci-standard workers.!!

This delineation of the categeriss of standard and non-standard work is not,
however, intended to sugges: vhat a clear-cut binary distinction between these
working arrangements is\uniiormly possible or desirable, or to suggest that the
range of non-standard-vorking patterns constitutes a homogeneous group. As
has already been hineed at, there is potential for overlap among these different
working arrangeinents, which is identifiable in working patterns that exhibit
the features of two or more of its forms. Indeed, a variety of configurations
are possible, emerging, for example, in fixed-term jobs that are performed on a
part-time basis, temporary agency work arranged on a casual basis, or seasonal
work performed by semi-dependent workers. As will become clear in the follow-
ing chapters, these kinds of intersections among non-standard work-forms can
exacerbate the disadvantage encountered by the workers who engage in them,

& Ch3.

> Ch4.

10 Chs.

' Home workers, for example, have not been directly excluded from the coverage of UK labour
law, due to a spatial divergence from the standard model, but instead indirectly, as a result of the
intermittent and semi-dependent nature of their working arrangements. See further Ch 2.



6 Non-Standard Work, Flexibility, and United Kingdom Labour Law

including their treatment under labour law, and render the identification of the
appropriate ways to regulate them highly complex.

The positing of a strict dichotomy between ‘standard’ and ‘non-standard’ has
also been argued to be insufficiently rigorous, to the extent that an overarching
concept of the ‘non-standard’ serves to homogenize distinct working patterns
that are the product of different dynamics and subject to differing forms and
intensities of disadvantage!? and obscure the differential impact of these changes
as they occur in different economic and occupational contexts.!®> Moreover,
exhibiting an attentiveness to the continuities, rather than differences, between
diverse working relationships, commentators have warned that the positing of a
firm binary divide between standard and non-standard work should not engen-
der complacency about the contemporary nature of standard jobs by obscuring
the substantial deterioration of their terms and conditions in recent decades, in
a process of convergence with non-standard forms of employment.'* Finally, it
has been suggested that the burgeoning of non-standard work in recent decades
renders the ‘standard’/‘non-standard’ nomenclature inappesite,’® to the extent
that it can be understood to indicate the quantitatively mnarginal status of these
working arrangements.!®

Despite these concerns about the conceptual ard tcrminological limitations
inherent in the notions of ‘standard’ and ‘non-sr2ndard’ work, these terms will
be adopted throughout this book. In part, thie4re used simply because they are
familiar from the academic and policy litetarure, and in particular because they
have accrued a substantial degree of accoptance in the legal debates. More sub-
stantially, however, these designaticas can be considered particularly apt in the
labour law context, since, as is explored in the following chapters, the standard
employment relationship has been firmly embedded in labour law and continues
to represent the dominant model of legally protected work, even as other working
arrangements have prcliferated.!”” The notions of ‘standard’ and ‘non-standard’,
then, serve to highlight the prominence of the standard employment relationship
in the legal arena by gesturing to the presence of a binary distinction in labour

12 Fudge and Owens, ‘Precarious Work’, n 5 above, at 11; Vosko, ‘Precarious Employment’,
n 5 above, at 11.

13 Davies and Freedland, for example, highlight the distinction between a senior managerial
employee who becomes a part-time consultant to his or her firm and a manual employee who works
on a casual basis. Paul Davies and Mark Freedland, Towards a Flexible Labour Market: Labour
Legislation and Regulation Since the 1990s (Oxford: Oxford University Press, 2007), at 18.

4 Fudgeand Owens, ‘Precarious Work’, n 5 above, at 11. See also Vosko, ‘Precarious Employment’,
n 5 above, at 11.

15 Other terms are available. Regalia, for example, cites ‘precarious’, ‘contingent’, ‘atypical’,
‘new’, ‘flexible’, and ‘non-traditional’. Regalia, n 6 above, at 4.

16 Reinhold Fahlbeck has made this argument against the use of the term ‘atypical’. ‘Flexibility:
Potentials and Challenges for Labor Law’, Comparative Labor Law and Policy Journal, 19 (1998),
515—45, at 526. See also Vosko’s concern that terms such as ‘non-standard’ can ‘neutralize social
problems’ and her preference for ‘precarious employment’. Vosko, n 5 above, at 13-14.

17 See also Regalia, n 6 above, at 7.
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law between a privileged configuration of the working relationship and the range
of its other forms. Yet, an attentiveness to the specificities of each of the primary
forms of non-standard work and their sub-categories, and the potential for work-
ing relationships to impinge on various of their forms, remains necessary, and
is effected in this project in an analysis of the legal concepts, reasoning, and
techniques through which each of the forms of work under consideration have
been marginalized by labour law, and an exploration of their differential treat-
ment under the recent mechanisms that have been designed to enhance their
protection.

The other primary concept that informs the analysis in this book is that of
‘precarious work’. Elaborated by Rodgers to embrace four facets of the terms,
conditions, and regulation of working relationships, the notion of precarious
work encompasses the degree of certainty of continuing employment; the level of
control available to the worker;!® the degree of regulatory protection available;*®
and the income provided by the job. Precarious jobs, then, in tliic analysis, are
short-term or ata high risk of being lost, entail limited controlever working con-
ditions, wages, or pace of work, are subject to low levels of regtilatory protection,
and are low-income.?° This conception of precarious woilhas been adopted in
recent years in analyses that have highlighted that crecariousness is, to a sub-
stantial extent, associated with non-standard jobis:and that have explored the
intersection of these jobs with the other facets of precariousness identified by
Rodgers, and other vulnerabilities, such as zaarhealth and safety outcomes and
obstacles to the reconciliation of work cad family life.?! This book is a contri-
bution to this project, in that it is devated to one element of the conception of
precarious work, the level of legal pratection, in this case of four of the primary
forms of non-standard work. Th= broader notion of precariousness, however, is
the starting point of this analysis, in that the underlying concern of the book,
and the rationale for its examination of the legal status of non-standard workers,
is the disadvantage that can be associated with the treatment of these workers
under the law. The anaiysis in this book, then, is not confined to identifying the
persistent marginalization of non-standard workers by labour law, but also aims
to assess the extent to which this legal treatment can shape or exacerbate other
forms of vulnerability and to examine the promise of the legal measures tailored
toward addressing them.

18 The element of control is elaborated by Rodgers to embrace control, individual or collective,
over working conditions, wages, and pace of work. Gerry Rodgers, ‘Precarious Work in Western
Europe: The State of the Debate, in Gerry Rodgers and Janine Rodgers (eds), Precarious Jobs
in Labour Market Regulation: The Growth of Arypical Employment in Western Europe (Geneva:
International Institute for Labour Studies, 1989), 1-16, at 3.

19 Rodgers includes in this regard a range of forms of protection including laws, collective agree-
ments, customary practices, and social protection. Ibid, at 3.

20 See eg ibid, at 3.

21 See, in particular, Fudge and Owens, n 5 above; Vosko, n 5 above.
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2.2 The Emergence and Dominance of the Standard
Employment Relationship

In recent decades, the standard model of employment has been exposed, across
a range of literatures, as having a central influence in building dominant con-
ceptions of the nature and configuration of work, including by being envisaged
as the model for employment and social policies and as the beneficiary of the
range of job-related benefits and entitlements, whether statutory or provided by
the employer. The most significant facet of its influence, for present purposes,
is in the field of labour law. Over the last 20 years, the literature has revealed
labour law regimes across industrialized countries to have been shaped around
this model, through different processes and mechanisms, yet with the strikingly
similar outcome that the standard model has been the primary subject of labour
law, in the sense that individuals whose working arrangements are best aligned
with this paradigm have been the beneficiaries of the most expansive regulatory
protection.?? This positing of the standard model as the subjecr of chis legal field,
however, has rendered these regulatory regimes unable o capture the range of
alternative configurations in which workers engage ir psid labour, and, as a con-
sequence, effectively to protect non-standard workers.>

As has been well documented, this archetyp4i-ision of employment emerged
in parallel with the Fordist model of producriciiin the wake of World War I, and,
as a consequence, reflects the working airingements and workers of the heavy
manufacturing industries of that pericd.”“1n the UK, the standard employment
relationship emerged in parallel witl, and was embedded in, the model of labour
law that represented, until relatively recently, the dominant form and ideology
of labour market regulation, namely ‘collective laisssez-faire’.?> The product of
a suspicion of substantivelegislated rights, or at least a wariness of the history
of judicial intervention in employment relations, this regulatory model assumed
collective bargaining tc be the primary form of labour market regulation and,
as a consequency, en:bodied statutory collective rights, to support freedom of
association anc. collective bargaining, while eschewing substantive individual
rights. This abstention from statutory regulation was not comprehensive; legisla-
tion was deemed justifiable for sectors in which, and workers for whom, collective
bargaining was not prevalent, including in the mandating of a minimum wage

22 See eg Cynthia ] Cranford and Leah F Vosko, ‘Conceptualizing Precarious Employment:
Mapping Wage Work across Social Location and Occupational Context’, in Vosko, Precarious
Employment, n 5 above, 43-66; Fudge and Owens, ‘Precarious Work’, n 5 above; Rodgers,
n 18 above.

23 For early analyses of the UK, see Leighton, n 5 above; Jill Rubery, ‘Precarious Forms of Work
in the United Kingdom’, in Rodgers and Rodgers, n 18 above, at 49-73.

24 See eg Fudge and Owens, ‘Precarious Work’, n 5 above, at 11; Regalia, n 6 above, at 4.

25 On the concept of ‘collective laissez-faire’ as elaborated by Otto Kahn-Freund, see Paul Davies
and Mark Freedland, Kahn Freund’s Labour and the Law (London: Stevens and Sons, 1983), at 18.
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for selected low-wage sectors.?® By relying primarily on collective agreements to
regulate terms and conditions of employment, however, collective laissez-faire,
while sustaining the autonomy of collective bargaining, simultaneously margin-
alized non-unionized workers, and thereby the vast majority of non-standard
workers, not only as a regulatory model, but also as a normative conception of
labour law.

As universal legislated rights began to be introduced into UK labour law in
the 1960s, these measures also operated to marginalize non-standard work-
ers as the standard model was transplanted to the statutory arena. Details of
the modes in which this legislation has excluded various of the categories of
non-standard workers are provided in subsequent chapters of this book, but
are nonetheless worth rehearsing at this poing, if only to highlight the persist-
ence of the standard model in UK labour law as it began to incorporate statu-
tory employment rights. This earliest set of legislated rights, to notice periods
for dismissal, protection from unfair dismissal, and redundaacy compensa-
tion, reinforced the standard employment relationship by \"ludmg certain
non-standard working arrangements, in different ways, both ~xplicit and impli-
cit. Part-time workers, for example, were excluded through the mandating of
hours thresholds for entitlement to the rights contiired in the legislation;?”
while the range of forms of temporary work fel rui of the requirement that
a minimum period of continuous service be cempleted to trigger the coverage
of the legislation.?8 Other groups of non-standard workers, namely those who
encounter difficulties in being identifi=a 4s parties to a contract of employ-
ment, were also excluded from the ninazl of personal scope contained in the
employment protection regime, since ‘this legislation confined entitlement to
the rights it contained to emplovzes.?® The outcome of this set of limitations,
then, was that individuals whose working relationships did not match the
standard model were eitlier eacluded from the coverage of these laws or subject
to lower levels of protection.

On the introducricn of anti-discrimination legislation into the terrain of UK
labour law in the 1270s, however, a contrasting model of the scope of labour
law was offered, to accompany that embodied in the employment protection
statutes. The Sex Discrimination Act 1975 (SDA) and Race Relations Act 1976
(RRA) extended their coverage to the groups of workers marginalized under the
employment protection regime. This legislation extended beyond workers party
to a contract of employment, and made no distinction between their coverage
of part-time and temporary workers and their ‘standard’ counterparts; a model

26 Sandra Fredman, ‘Precarious Norms for Precarious Workers’, in Fudge and Owens, Precarious
Work, n 5 above, 176-200, at 182.

27 See further Ch 3, Sect 3.1.

28 See further Ch 4, Sect 4.1. See also Leighton, n 5 above.

29 See further Ch 2, Sect 2.
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that has been reflected in subsequent anti-discrimination measures.?® From this
point, then, UK labour law has been offered twin models for its coverage, and
also embodied a tension between limited and expansive coverage that persists
today in its interface with non-standard forms of work. This tension between
these twin models of coverage, one shaped to embody the standard employment
relationship in legislative form, the other to reach beyond it to groups of workers
whose working relationships diverge along one or more axes from this paradigm,
continues to fracture labour law. Indeed, this binary divide has been of some
significance over the period in which the regulation of non-standard work has
been reformed by the New Labour government, since this programme of reform
has, in part, had recourse to the anti-discrimination legislation as a model for
bringing non-standard workers within the embrace of the law.

Central to the literature that examines the standard model’s failure to capture
the range of alternative configurations in which workers engage in paid labour is
an exploration of its implications for gender equality, in work tiiat highlights the
legacy of the standard employment relationship as a model ralored to protect the
male workers dominant in the heavy manufacturing era in which it emerged, and
therefore crafted to suit their working arrangements aind lifestyles.>! This work
has exposed the standard model to have articulated andl custained the male bread-
winner/female caregiver model, by envisaging rica to engage in paid labour, and
women to exit the labour force on marriage o: chiidbirth to take primary respon-
sibility for unpaid caring and domestic Izhonr and to engage in paid work only
in non-standard forms, to supplement the ‘inale wage’. As a consequence, women
have been particularly disadvantaged by the centrality of the model of the arche-
typal worker, including in the labcui law arena. Moreover, the gendered impact
of the standard model has been exacerbated by its persistent influence over recent
decades in which growing numbers of women have entered the labour force,
forming a central element ¢f the broader failure of labour law to respond to tran-
sitions in the nature ana structure of employment relationships and the needs of
contemporary woikess. As has been observed in the literature, in the period in
which the standaid employment relationship was born, legal rights grounded on
this model coalesced in the form of employment that was overwhelmingly dom-
inant, and therefore aligned with the working lives of a substantial number of
workers.3? The influence of this model, however, has lingered beyond this era

30 Disability Discrimination Act 1995; Employment Equality (Religion or Belief)
Regulations 2003 (SI 2003/1660); Employment Equality (Sexual Orientation) Regulations 2003
(812003/1661); and Employment Equality (Age) Regulations 2006 (SI2006/1031).

31 See eg Rosemary Crompton, ‘Non-standard Employment, Social Exclusion, and the
Household: Evidence from Britain’, in Jens Lind and Iver Hornemann Moller, Inclusion and
Exclusion: Unemployment and Non-standard Employment in Europe (Aldershot: Ashgate, 1999), 131;
Sandra Fredman, ‘Labour Law in Flux: The Changing Composition of the Workforce’, Industrial
Law Journal, 256 (1997), 337-52, at 33; Fudge and Owens, ‘Precarious Work’, n 5 above, at 4, 11.

32 On the transitory nature of the dominance of the non-standard worker, see Regalia, n 6
above, at 7.
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and, as this book highlights with respect to the UK, has had a particularly harsh
impact on women. This point is returned to throughout the book and considered
in most detail in the discussion of part-time work in Chapter 3.

3. Non-Standard Work as a Form of Flexibility

In conjunction with the persistent influence of the account of non-standard
working patterns as marginal, reflected in and perpetuated by labour law, a con-
trasting current that has shaped the regulation of these forms of work is the quest
for labour market flexibility that has dominated the employment policies of indus-
trialized countries since the 1980s.3? Indeed, there is a striking discrepancy in the
depiction of non-standard working arrangements in the literature that explores
their tendency towards precariousness and in the employment policy documents
that valorize them as beneficial for employers, workers, and the economy. As a
consequence, this book is concerned with working relationships that have both
been governed by labour law as insignificant deviants from. the paradigm of the
standard employment relationship and hailed in the empléyment policy arena as
‘flexible’ forms of work to be nurtured and promotad:

A primary strand of the analysis in this study’is an examination of the role
and value ascribed to the various forms of nenstandard work in the flexibility
discourse that is being elaborated in UK ciiployment policy and of how this
account of flexibility envisions the trearihent of these workers under the labour
law regime. To do this, the book trace: rae influence of the flexibility narrative
on the relevant legislation and coutt.and tribunal decisions, and in particular
on the initiatives taken in receiit years to extend the protection of labour law
to non-standard workers. To ground this endeavour, this section examines the
policy discourse from which the contemporary approach to non-standard work
has evolved, and in which the recent measures to reform the regulation of these
working patterns ar= emibedded, to identify the value ascribed to labour market
flexibility, the processes and adjustments it is assumed to entail, and, in particu-
lar, the faith invested in non-standard working patterns. Its aim is to illumin-
ate the ambitions that are held for these working arrangements and the reigning
notions of how they should be regulated.

3.1 The Pre-eminence of Labour Market Flexibility

Britain needs a flexible and efficient labour market in which enterprise can flourish, com-
panies can grow, and wealth can be created 34

33 See Standing, n 3 above.
34 Department of Trade and Industry (DTI), White Paper, Fairness at Work (Cm 3968)
(London: HMSO, 1998), at para 2.10.
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The promotion of labour market flexibility as a pathway to economic pros-
perity is a hallmark of the labour market policy of the New Labour govern-
ment. It was elaborated early in its tenure in the flagship labour law policy
document, the 1998 White Paper, Fairness at Work, which outlines the gov-
ernment’s vision for labour law and was the starting point for a number of the
legislative measures introduced during its first term, including to establish
a new statutory procedure for trade union recognition, extend the period of
statutory maternity leave, and halve the two year qualifying period for the
right to be protected against unfair dismissal.3> Fairness at Work is also among
the policy documents that have elaborated the role envisioned by the Labour
government for flexibility, both its significance as an aspiration for the UK
labour market, and, less precisely, as will be discussed below, its nature and
implications for labour law.

Fairness at Work embeds labour market flexibility in a broader vision of the
UK economy in which the government’s primary goal is to eniiance and spread
prosperity and the primary mode of realizing this goal te-tuild and maintain
a competitive economy.>® Adopting the language of th¢ “Ligh road’, the paper
rejects a model of competition grounded in low-skili, lew-wage jobs in favour
of a ‘high-quality, high performance, high skills, Eigh productivity, high value’
economy.?” It then identifies the three ‘pillass’ ol the government’s strategy
for competitiveness: creating strong markeus-ir which competition can foster
innovation and spread ‘best business practices’; encouraging ‘modern compan-
ies’, defined as those that develop theirv weikforces, ‘work with all their partners
in constructive business relationshigs’, and ‘are open to new ideas’; and building
‘an enterprising nation,” as a sousce of innovation and in which individuals and
firms are able to take risks.3®

The role for flexibility embedded in this vision of the economy emerges most
prominently in the governiient’s elucidation of its two primary objectives for the
labour market, of efficier:cy and fairness:

We want to see cificieticy because we want people to work well enough and hard
enough to generate prosperity for the country as a whole. And we want to see fairness
because people at work deserve to be treated decently—and they perform better when
they are.?®

These twin goals are correlated with the two ‘keys’ to securing them: ‘employ-
ability’, which is defined as ensuring that workers are ‘well prepared, trained
and supported’ on entering the labour market and throughout their working

35 The White Paper is characterized as ‘a statement of the Government’s principles’ on labour
law. DT, Fairness at Work, ibid, at 1.11
¢ Ibid, at para 1.1.
37 1Ibid, at para 1.3. See also Analytical Report (London: HMSO, 1998), at para 1.3.
38 Fairness at Work, n 34 above, at para 1.3.
3% Tbid, at para 2.12.

Y
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lives; and ‘“flexibility’, through which firms are able to adapt quickly to changing
demand, technology, and competition.4®

In valorizing labour market flexibility, the Labour government has adhered to
the now conventional policy assumption that it is the key to averting unemploy-
ment and stimulating job creation; flexibility helps generate competitive busi-
nesses, which, it is assumed, ensure employment growth.! The government’s
stated aim in this regard is full employment, a goal that was set out in the 2001
Green Paper, Towards Full Employment in a Modern Society.#? This parallels a
shift within the EU-level policy discourse towards the same objective, which
culminated at the Lisbon European Council of March 2000 in a pronouncement
that full employment is a goal of the Union,*? replacing the prior aspiration to a
‘high level” of employment reflected in Article 2 of the Treaty of Amsterdam .4
In the UK, given the comparatively low levels of unemployment in recent years,
the policy documencts highlight the need to end long-term unemployment and to
integrate the economically inactive into the labour market, and display a particu-
lar concern for the concentration of unemployment among cereain regions, age
groups, and minority ethnic communities.>

New Labour’s employment policies, then, exhibit a continuity with those of
the Conservative administrations that governed the (Ji< during the 1980s and
1990s, at least in the centrality of their call for enlianced labour market flexibil-
ity. The assumption that flexibility, of some ori=atation, will be a key feature of
the UK labour market has not been dislodge! and its advantages are expressed

40 Tbid, at para 2.13.

4 Analytical Report, n 37 above, at para #.3

42 Department for Education and Eraployment Green Paper, Towards Full Employment in a
Modern Society (Cm 5084) (London: 111450, 2001).

43 This goal is expressed as targes:, of overall employment of 70 per cent and a more than
60 per cent employment rate for women by 2010. Presidency Conclusions, Lisbon European
Council, 23 and 24 March 2009, Bull EU-3/2000, 7-17, para 30. The 2005-10 Social Agenda
retains the goal of full empioyinent. Commission of the European Communities, Communication
from the Commission oiv thhe Social Agenda, COM(2005) 33 final (Brussels: Commission of the
European Communities,2005).

44 See Catherine Barnard, EC Employment Law, 3rd edn (Oxford: Oxford University Press,
2006), at 26; Diamond Ashiagbor, 7he European Employment Strategy: Labour Market Regulation
and New Governance (Oxford: Oxford University Press, 2005), at 115-20, 139. Ashiagbor argues
that the Lisbon Council offered ‘a rather modest version of full employment’ compared to the post-
war concept (at 167).

45 See DT, Full and Fulfilling Employment (London: HMSO, 2002), at 6 and 37. The paper
notes the low employment rates of lone parents, mainly lone mothers; disabled people; ethnic
minority groups, particularly people of Pakistani/Bangladeshi origin and especially women; the
over 50s; people with no formal qualifications; and some local areas, in particular parts of London,
Wales, and Northern Ireland (at 39). On the concentration of unemployment on selected individ-
uals, households, and socio-economic groups and in geographical areas and New Labour’s policy
responses, see Richard Dickens, Paul Gregg, and Jonathan Wadsworth, ‘New Labour and the
Labour Market’, Oxford Review of Economic Policy, 16 (2000), 95-113. Freedland and Davies have
pointed out that the unemployment rate of around 5 per cent over most of the period since 2000
‘would have been regarded as representing no more than moderate success in any period up until
the middle of the 1970s". Towards a Flexible Labour Market, n 13 above, at 234-5.
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with some force as numerous and far-reaching. As discussed in the following
sections, however, the government’s conceptions of the forms that flexibility
should take and its implications for labour market regulation, including for
labour rights, differ from the starkly neo-liberal approach of its Conservative
predecessors. Moreover, there are also prominent strands of the policy rhetoric
that distinguish New Labour’s policy documents from those of the Conservative
governments, in particular the vision of the objectives to which labour market
flexibility can be harnessed.

One prominent trend, for example, has been for calls for flexibility to be
embedded in the discourse of the ‘knowledge economy’, mirroring state-
ments on the need for economies to be grounded on high levels of education,
skills, and innovation that have been a hallmark of employment policies across
industrialized countries over the last decade. At the EU level, for example, this
theme has been most visible in the unveiling at the Lisbon Summit of a new
‘strategic goal’ for the Union to be, by 2010, ‘the most competitive and dynamic
knowledge-based economy in the world’, and thereby to regain the conditions
for full employment.® In the UK, the Labour governniert has also promoted
the notion of the knowledge economy with some vigou: as the path to competi-
tiveness and employment, most visibly in its 1998 Wt Paper, Our Competitive
Future: Building the Knowledge Driven Econcmi*” Labour market flexibility
remains paramount within this discourse, and its suggested implications for
both firms and workers generally mirror those long familiar from the flexibility
debates, of ensuring a swift response <6 chiange. In this context, the emphasis is
frequently on the need to adapt to technological advances, and the primary sug-
gestions are that businesses should be sufficiently flexible to respond quickly to
technological developments, including by recruiting highly skilled workers, and
that individuals should equip themselves with the kind of skills needed to secure
employment in the knewledge economy.

The other feature of the Labour government’s employment policy documents
that distinguishes thiem from those of the Conservatives, which is particularly
significant in teasitig out the role ascribed to non-standard forms of work, is the
prominence of supply-side rationales for labour market flexibility.4? In this regard,
most attention is devoted to the need for flexibility on the part of parents, which
emerges in discussions of ‘work-family balance’ or ‘work-life balance’,>® and
embraces flexibility in working hours, including time-off for family emergencies,

46 Presidency Conclusions, n 43 above, at paras 5-6.

47 DTI, White Paper, Our Competitive Future: Building the Knowledge Driven Economy
(Cm 4176) (London: HMSO, 1998).

48 DTI, Fairness at Work, n 34 above, at para 2.10; DTI, Analytical Report, n 37 above, at
para 4.34.

49 On the demand- and supply-side rationale for labour market flexibility, see Deakin and Reed,
n 2 above, at 4-6.

>0 DTI, Full and Fulfilling Employment, n 45 above, at 41.
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and working from home.! This supply-side account of flexibility also, how-
ever, envisages a broader role for non-standard forms of work, here repackaged
as ‘flexible’ working arrangements, in integrating underrepresented groups into
the labour force, not only women, but also two other groups of workers who
are suggested not to want, or to be unable to take up, full-time permanent jobs,
namely older workers and students.>? This supply-side account of flexibility is
not, however, it is worth noting, presented as solely in the interests of workers,
but often tied, implicitly or explicitly, to instrumental goals. Thus, the objective
of reconciling work and family life is configured as ensuring parents work more
productively (‘[h]elping employees to combine work and family life satisfactorily
is good not only for parents and children but also for businesses’?), and sug-
gested to advance competitiveness by offering businesses a larger pool of available
workers, especially the highly skilled.>*

3.2 Flexibility and Non-Standard Work in Labour Marle: Folicy

In line with the observation that ‘flexibility’ is an elusive terr that can be attached
to a diverse range of features in a given labour marke<t, a review of the New
Labour government’s employment policy documentsleaves a stronger impression
of the government’s conviction that the UK laboiwr narket should be more flex-
ible, and of the benefits expected to flow from iliis transition, than of the forms
of work organization, contractual arrangemic:its, and regulatory techniques that
flexibility is understood to embrace.’® Degpite the deference shown to labour
market flexibility and the faith invested in it as one of the pathways to economic
success, the policy documents tend izt to embody any expansive enunciation of
its dimensions.”® Regardless of t'i= elasticity of the term, however, pinning down
with more precision the mearitgs and implications of flexibility in specific policy
contexts is a useful endeavour, not only to engender a degree of clarity about what
it is understood to entail but also, as is reflected in the approach adopted in this

> DTI, Fairness at Work, n 34 above, at para 5.3. Flexibility in working time is stated to be part
of a broader set of initiatives, including the National Childcare Strategy and the Working Families
Tax Credit (at para 5.4).

2 DTI, Full and Fulfilling Employment, n 45 above, at 7, 41, 44.

33 DTI, Fairness at Work, n 34 above, at para 5.2.

>4 Ibid, at para 5.1.

5 On the elusive nature of labour market flexibility, see Deakin and Reed, n 2 above, at 4;
Francesca Bettio and Samuel Rosenberg, ‘Labour Markets and Flexibility in the 1990s: The
Europe-USA Opposition Revisited’, International Review of Applied Economics, 13 (1999),
269-79, at 269; Bernard Casey, Ewart Keep, and Ken Mayhew, ‘Flexibility, Quality, and
Competitiveness’, National Institute Economic Review 168 (1999), 70, at 70; Peter Wagner, “The
Exit from Organised Modernity: “Flexibility” in Social Thought and in Historical Perspective’,
in Bo Strith (ed), After Full Employment: European Discourses on Work and Flexibility (Brussels:
PIE—Peter Lang, 2000), 35-63.

6 An exception is the Treasury study, EMU and Labour Market Flexibility, which offers a
typology of various forms of flexibility. HM Treasury (London: HMSO, 2003), Chapter 2.
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book, to assess how it influences the regulatory regimes that shape the legal pro-
tection of the workers involved.

At the risk, then, of ascribing to the UK employment policy literature a more
coherent vision of labour market flexibility than it can reasonably support, a
more probing analysis of these documents offers a degree of detail on the forms
of flexibility that are being advocated and their overlap with the non-standard
working arrangements outlined in the previous section, including the four
forms that are addressed in this book. This examination is undertaken by tying
the dimensions of labour market flexibility that appear in the policy documents
to certain of the forms identified in the typologies of flexibility offered by the
research literature, an endeavour that contributes to the analysis in the remain-
der of the book by underpinning its attempt to assess the extent to which the
discourses of flexibility that dominate the policy literature have influenced the
regulation of non-standard work, whether in the crafting of legislative measures
of a domestic origin, the transposition of EU-level instrumente, or the deliber-
ations of the courts.

At the level of the firm, a number of strategies for thie siganization of work
and the terms on which labour is hired have been pran:cted under the rubric of
flexibility in recent years, which, drawing on the ‘orn:s of flexibility identified
in the research literature most relevant to non-siandard work, can be classified
as advancing flexibility in its functional, temporal, or numerical forms.>” The
notion of functional flexibility, as reflected in irms in which workers possess and
deploy a broad range of skills that er=bi:them to adapt to the introduction of
new technologies, for example, to vndertake a variety of different tasks, or be
redeployed between different joks.>® is most often identified in the literature as
emanating from the EU. Most orominent in these discussions is the European
Commission’s 1997 Greer Paper, Partnership for a New Organisation of Work,>
which promoted a transiticn from fixed systems of production to what it char-
acterizes as ‘the flexible firm’, a model of the modern enterprise as ‘high trust
and high skill” stafet by workers equipped with interchangeable skills.6® This
approach has 1:10:= recently been pursued under the ‘adaptability’ theme of the
European Employment Strategy (EES), including in the 2005-2008 policy
guidelines in the call for the ‘promotion and dissemination of innovative and
adaptable forms of work organisation, with a view to improving quality and
productivity at work’.%!

57 Most typologies also include financial flexibility, on which see Casey ez a/, n 55 above, at 71.

8 Deakin and Reed, n 2 above, at 4; Arne L Kalleberg, ‘Organizing Flexibility: The Flexible
Firm in a New Century’, British Journal of Industrial Relations, 39 (2001), 479-504, at 481.

> Commission of the European Communities (CEC), Green Paper: Partnership for a
New Organisation of Work COM(97) 128 final (Brussels: Commission of the European
Communities, 1997).

80 CEC, Partnership for a New Organisation of Work, ibid, Introduction.

61 CEC, Employment Guidelines 2005-2008, Guideline No 32, OJ [2005] L205/21.
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Calls for enhanced functional flexibility are, however, also found in the domes-
tic policy literature, including the 2003 HM Treasury study EMU and Labour
Market Flexibiliry, which singles it out as part of the most developed available
typology of the forms of flexibility favoured by the New Labour government.?
This document advances a conception of functional flexibility, however, that
notably diverges from the definitions commonly found in the academic litera-
ture and EU employment policy. From the starting point that ‘[s]killed work-
ers can adapt faster and more effectively to technological change, making the
economy more flexible and more productive over the longer term’,*> EMU and
Labour Market Flexibility, while depicting functional flexibility as ‘the ability of
the labour force to acquire and apply different skills’,*4 views it as emerging in
the shifting between jobs in the external labour market, rather than within the
firm; its aspiration is that workers ‘have the basic skills to compete for a wide
and changing range of jobs’.®> This conception of functional flexibility is strongly
related to the notion of ‘employability” as it has emerged within U1 employment
policy, which is returned to below, in that it shifts the Jocus of secutity towards the
capacity of individual workers to move smoothly betweenjots, rather than the
more expansive approach that has been present within £l employment policy,
which has coupled a desire for employability with a.cor ception of security that
can also be centred in the individual firm.%¢

In contrast to the Treasury study, the 2002 [ =partment of Trade and Industry
discussion paper, High Performance Workplies, addresses work organization in
ways that reflect the concept of functional {iexibility in its more familiar form,
by offering a vision of firms character.zed by ‘high levels of adaprability, flexi-
bility, and involvement by both ¢ripioyees and employers’.®” Its elaboration
of the components of this brana of functional flexibility is aligned with the
paper’s objective, which was to 1aunch the debate on the transposition of the
EC Information and Cot:sultation Directive®® into UK law, and therefore most
prominently features calls for firms to improve their methods of communication

62 This study identities the characteristics of flexible labour markets as wage flexibility,
geographiclabour mobiiity, employment flexibility (‘demonstrated by a high incidence of part-time
working and the adoption of flexible working practices’), and functional flexibility. HM Treasury,
EMU and Labour Market Flexibility, n 56 above, Chapter 2.

63 Tbid, at para 2.102.

64 Tbid, at para 2.103.

65 Ibid.

86 CEC, Partnership for a New Organisation of Work, for example, suggested the ‘key issue’ is
to strike the right balance between flexibility and security, and that ‘[w]orkers need above all to be
reassured that after the changes are made they will still have a job and that this job will last for a
reasonable time’. CEC, n 59 above, para 31. Although see CEC, Green Paper, Modernising Labour
Law to Meet the Challenges of the 215t Century COM(2006) 708 final (Brussels: CEC, 2006).

¢7 DTI, High Performance Workplaces: The Role of Employee Involvement in a Modern Economy.
A Discussion Paper (London: HMSO, 2002), at 1.5.

8 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002
establishing a general framework for informing and consulting employees in the European
Community, OJ [2002] L80/29.
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and consultation.®® The paper also, however, alludes to functional flexibility as
fuelled by workers who possess a broad range of skills, here in the image of a
‘trade-ofl” between intra-firm security and functional flexibility, in a reference to
‘modern, high performance workplaces’ as including those in which agreements
have been reached for employment security in exchange for ‘flexibility’ from indi-
viduals on how they will be deployed within the firm.”®

These gestures towards functional flexibility are relevant to the debates on the
protection of non-standard workers, in part because the available evidence sug-
gests that substantial numbers of these workers do not have access to the training
that would ensure the skills needed to work within an internally flexible firm
or, in the Treasury’s version of functional flexibility, successfully compete for
available jobs. The functional flexibility strand of the flexibility discourses is also
of particular relevance to one of the forms of non-standard work, namely semi-
dependent work,”! since the vision of the organization of work embodied in the
policy documents tends to point to workers who have a high degree of auton-
omy and control over their work and the way it is performed, akind of working
relationship that has proven ill-suited to the dominant 'egx} conceptions of the
employment relationship, as is discussed in detail in Chapter 2.72

The notions of flexibility deployed in UK employmer.t policy are of a more direct
relevance to non-standard working arrangemein- to the extent that the policy
documents promote ‘temporal’ and ‘numetical™ forms of flexibility. Temporal
flexibility, usually defined to embody techniques that permit a divergence from
the temporal dimension of the stari?aii -employment relationship, the nine-
to-five, Monday-to-Friday workweck, ‘embraces both traditional techniques,
such as overtime or shift work;-and more recent ones, including annualized
hours and compressed workwecks, but is relevant to this book primarily when it
takes the form of part-time wsoik. In contrast, ‘numerical’ flexibility is defined to
embrace strategies that allow firms easily to adjust their staffing levels, through
liberal hiring and firing policies, for example, the subcontracting of work, or, in
the primary concein f this book, hiring workers on a temporary basis, whether
directly or threugt an employment agency.”? Both the temporal and numerical
dimensions of flexibility, including in the form of non-standard working arrange-
ments, are promoted in the policy literature. They are conflated, for example, in
EMU and Labour Market Flexibility under the rubric of ‘employment flexibility’,
which is initially defined as ‘the ability, or willingness, of employees to change

% DTI, High Performance Workplaces, n 67 above, at para 2.1. On functional flexibility as
entailing participation in decision-making, see Kalleberg, n 58 above, at 481.

70 DTI, High Performance Workplaces, ibid.

7! For a definition of this form of work, see Ch 2, Sect 2.2.

72 Ibid.

73 Part-time work has been classified as either a form of ‘numerical’ or ‘temporal’ flexibility.
Compare, for example, Casey ¢t al, n 55 above, at 71 and Jonathan Michie and Maura Sheehan,
‘Labour Market Deregulation, “Flexibility” and Innovation’ Cambridge Journal of Economics,
27(2003), 123—43, at 126.
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employment quickly’,”4 but discussed as reflected in part-time and temporary
work as well as non-standard working time arrangements such as shift work,
night work, and weekend work, the voluntary termination of employment, and
the evidence of substantial variations in the length of weekly working hours in the
UK.75 It is also with regard to temporal and, to a lesser extent, numerical forms of
fexibility that the supply-side dimension of flexibility mentioned earlier emerges.
This mainly takes the form of calls for flexibility in working time, although refer-
ences can also be found to temporary agency work,”® and, in particular, part-time
work, which, previously regarded as a peripheral form of employment, now takes
centre-stage as a prized form of flexibility of value to the workforce as a whole and
parents in particular.””

It is worth noting that these notions of flexibility have emerged within a dis-
course in which the extent of non-standard working arrangements, rather than
raising concerns about the quality of work or worker protection, is adopted
instead as an indicator of the health of the labour market. EA1Y and Labour
Market Flexibility, for example, favourably assesses the degree-ct flexibility in the
UK labour market as reflected in high levels of part-time arid remporary work;”®
and both High Performance Workplaces” and the dociinient designated as the
policy statement for New Labour’s third Parliament. (Success ar Work: Protecting
Vulnerable Workers, Supporting Good Employers8°celebrate the extent of ‘diverse
and flexible’ working arrangements, highlighting part-time and temporary
agency work. Moreover, coupled with, and clared to, this theme of the value of
diversity, is a notion of worker-choice thau “as will become clear in subsequent
chapters, permeates the policy and legal discourses on non-standard work, and
in which the availability of non-standard work is depicted as responding to the
needs of workers. In part, this discourse is present in, and sustained by, a reliance
on data on workers’ preferences, which, although notoriously difficult to inter-
pret, are adopted as the ‘priniary indicator of the desirability of non-standard
work 8! As a consequer:ce, the voluntary nature of non-standard work appears to

74 HM Treasury, LM U and Labour Market Flexibility, n 56 above, at para 2.85.

75 Ibid, at paras 2.85-2.101.

76 Tt is suggested in Full and Fulfilling Employment, for example, that temporary agency
work benefits ‘individuals who do not want to enter into long-term employment commitments’.
Department of Trade and Industry, n 45 above, at 9.

77 See further Ch 3.

78 The study also refers to shift and evening work, job turnover in the form of voluntary termin-
ations, and diversity in the duration of weekly working hours. HM Treasury, EMU and Labour
Market Flexibility, n. 56 above, at paras 2.85-2.101.

7% DTI, High Performance Workplaces, n 67 above, at para 1.3.

80 DTI, Success at Work: Protecting Vulnerable Workers, Supporting Good Employers (London:
HMSO, 2006), at 5.

81 EMU and Labour Market Flexibility, for example, highlights the low rates of involuntary
part-time and temporary employment (HM Treasury, n 56 above, para 2.96). For a critique of
notions of worker choice in statistical data see Colette Fagan, ‘Time, Money and the Gender
Order: Work Orientations and Working Time Preferences in Britain’, Gender, Work and
Organization, 8 (2001), 239-66.
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preclude a consideration of the quality of these jobs, including the level of legal
protection they attract, and their long-term implications for workers’ lives, of the
kind that is inspired by the notion of precariousness outlined in Section 2.1.

Another aspect of the policy context in which the dominant notions of labour
market flexibility are embedded, of significance to its identification with non-
standard working arrangements, is the government’s overarching objective of
promoting ‘employability’. This notion has dominated the government’s con-
ceptualization of unemployment, both its causes and the viable responses to i,
including through the grounding of its set of ‘New Deals’ for the unemployed
in ‘active’ labour market approaches that are aimed at enhancing the ‘employ-
ability’ of the unemployed, in this context taken to imply, in the words of Peck
and Theodore, a ‘collection of work characteristics, including attitudes towards
work, expectations regarding employment and wages, and behaviours. .. that
are increasingly seen as determinants of employment chances’®? Aside from its
centrality to the government’s policies on unemployment, hcwever, the notion
of employability is of broader import, to the extent that it-as'come also to be
viewed as the pathway to security in working life. In this guise, employability
connotes both flexibility and security: ‘flexibility’, since; as discussed above, it
is defined, in one of its forms, as the capacity to change jobs easily; and security,
since this is envisaged to emerge from improved e'ucational standards and work-
place training, which, in turn, are suggested o ensure that workers can easily
change jobs, and thereby realize a form of ¢« <urity across their working lives. This
policy approach is captured, for exaimpis;in a 2006 Treasury paper published
jointly with the Swedish Finance Ministry, which identifies as the appropriate
policy response to the globalized cconomy, ‘protecting an individual’s employ-
ability, not specific jobs or decliniug sectors’.8?

The lacter elaboration of the notion of ‘employability’, to connote security, has
implications for the regulation of non-standard work; more specifically, it has the
potential to colour pelicies on, and the regulation of, temporary forms of work.
Under a model in witich security is no longer anchored in a long-term job, but
instead lies in theability of workers readily to shift between different jobs across
the course of their lives, temporary jobs are not as problematic as they are in
a policy context that understands the rupturing of an employment relationship
to be of greater significance to the worker concerned. For within a labour mar-
ket policy discourse in which long-term attachment to the same firm or job is
not highly valued, temporary work becomes not an aberration, but instead could
even approach the optimum configuration of working life. As a result, the focus
on employability could detract from a concern for the quality of temporary jobs

82 Jamie Peck and Nikolas Theodore, ‘Beyond “Employability”’, Cambridge Journal of Economics,
24 (2000), 729-749, at 731.

83 Thisischaracterized as a ‘social bridges’ approach. HM Treasury, National Reform Programme
2006 (London: HMSO, 2006), at 39, citing Swedish Ministry of Finance and HM Treasury, Social
Bridges: Meeting the Challenges of Globalisation (London: HMSO, 2006).
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to the extent that it displaces any consideration of their temporary nature as in
itself presenting problems for the workers who engage in them, a point that is
returned to in Chapter 4.34

3.3 Labour Law and Flexibility in Contemporary
UK Policy Discourse

To enrich the classifications of flexibility that are focused on the firm level, an
analysis centred at the level of the system of regulation can be extended to the
contemporary labour market policy discourse in the UK in order to elucidate
its visions of the relationship between the microeconomic aspirations captured
by the conventional classifications of flexibility and labour market regulation,
including the primary concern of this book, the field of labour law.#> The object-
ive of this study, as noted earlier, is to examine dominant understandings of the
role and value of non-standard work, and the notions of flexibility and the role
of labour law that emerge from policy discourses, legislative nicacures, and court
decisions. In particular, the objective is to examine the set of measures tailored
towards protecting non-standard workers, to highlight thei-advances and limita-
tions, while attending to the implications of their sitizacicn within an overarching
discourse of the need for labour market flexibility1}:is section offers a backdrop
to this project by situating the regulation of nor:<tandard work in the UK within
the broader discourses on labour market reguiadion that appear, at least to some
degree, to be informing it.

The account of labour market regulasicn as undermining labour market flexi-
bility has proven durable across industrialized economies since its emergence in
the 1980s and prominence in. (i« debates instigated by the OECD Jobs Study
in the 1990s. This account, uf legal regulation inciting ‘rigidities’ in the labour
market while ‘flexibility”is\associated with ‘unregulated’ markets 3¢ persists in
the dominance of nea-iiberal discourses in policy arenas across the globe. The
contemporary forn: ¢f these accounts of labour law has become more defined
in recent years, particularly in the international policy arena, and situates legal
protections within a discourse in which the needs of business are the paramount
concern. Under this model, labour laws are assessed solely as elements of the
‘business environment’, and designated as antagonistic to it, a judgement that is
empbhasized in the various available indices in which countries are ranked accord-
ing to their levels of labour market flexibility, or deregulation, including the most
influential, the World Bank’s Doing Business index.8”

84 Ch 4, Sect 6.

85 On conceptions of flexibility at the level of the regulatory system, see Deakin and Reed, n 2
above, at4 and 6-21.

86 Ibid, at 7.

87 See World Bank, Doing Business 2007 (Washington: World Bank, 2006). For a critique of the
methodology of the index with respect to working time regulation, see Sangheon Lee and Deirdre
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It is well known that the detrimental impact of labour regulation on employ-
ment was an article of faith of the UK’s Conservative governments of the 1980s
and 1990s, and underpinned a reorientation of the dominant conception of
labour law in the policy arena, from embodying a protective function to being
an instrument deployed to advance economic objectives.®® Echoing the tenets of
orthodox economic theory, and in line with the analysis advanced in the OECD
Jobs Study,®® the government viewed state intervention in the labour market as
distorting supply and demand, thereby restricting employment creation and
being among the primary causes of unemployment. In line with this ideology, the
Conservative governments adopted regulatory strategies intended to heighten
the autonomy of the employer at the firm or company level, within the EU by
opposing proposals for labour law measures, including those designed to protect
‘atypical’ workers, and in the domestic sphere by dismantling collective rights
and foreclosing the elaboration of additional individual statutory entitlements
and restricting the scope of the existing protections.

Given the flimsy framework of protections available av the time, the
Conservatives’ deregulatory agenda took a strikingly pissive form with regard
to individual statutory rights, its reform of trade uniow laws being more active,
and embracing the repeal of union recognition ani extension mechanisms and
undermining the closed shop. Within the spheie orf individual protections, the
impact of the government’s efforts on non-scxnidard workers was in part indir-
ect, most obviously in the abolition of the ¥ages Councils, which set minimum
wage rates in certain sectors and coveced-substantial numbers of non-standard
workers, a significant proportion of  them women.”® The most direct attack on
statutory rights was with respect to einployment protection rights, which, within
this broader deregulatory account of labour market flexibility, were cast as
rigidities, or ‘barriers to buitiess’, that must be curbed to stimulate growth.”!
In this regard, the Conservatives’ deregulatory agenda again disproportionately

McCann, ‘Measuritz Lavour Market Institutions? Conceptual and Methodological Questions
on “Working-Hour Rigidity”” in Janine Berg and David Kucera (eds), Labour Institutions in the
Developing World: Cultivating Justice through Labour Law and Policies (Geneva and London: ILO
and Palgrave Macmillan, 2008).

88 See Davies and Freedland, Labour Legislation and Public Policy: A Contemporary History
(Oxford: Clarendon Press, 1993); Linda Dickens and Mark Hall, “The State: Labour Law and
Industrial Relations’, in Paul Edwards (ed), ndustrial Relations: Theory and Practice in Britain
(Oxford: Blackwell, 1995), 255-303. As an example of the policy literature of this era, see
Department of Trade and Industry, Burdens on Business: Report of a Scrutiny of Administrative and
Legislative Requirements (London: HMSO, 1986).

8% Organisation for Economic Co-operation and Development, 7he OECD Jobs Study: Evidence
and Explanations (Paris: OECD, 1994).

90 The process of dismantling the Wages Councils began with the Wages Act 1986 and was
completed by the Trade Union Reform and Employment Rights Act 1993. See further Davies and
Freedland, n 88 above, at 541-5.

o' DT, Burdens on Business, n 88 above, at 13. See also Employment: The Challenge for the
Nation (Cmnd 9474) (London: HMSO, 1985); Dickens and Hall point out that the contemporary
research ‘failed to find employment protection legislation prevented job creation or inhibited
recruitment’ (n 88 above, at 272).
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impacted on non-standard workers. Indeed, a significant element of its efforts to
effect and sustain a deregulated economy was that it fashioned as a policy prin-
ciple the notion that non-standard workers are not entitled to the same levels of
protection as workers in standard relationships. In line with this analysis, within
the employment protection regime the burden of flexibility was shifted onto these
segments of the workforce by assigning non-standard workers to lower levels of
protection, through both actively removing employment protection rights, in the
case of temporary workers,”? and failing to extend the coverage of these protec-
tions to the burgeoning numbers of part-time workers.>®

Among the New Labour policy documents that address the role of labour
law, some adopt a strikingly orthodox neo-liberal analysis reminiscent of the
policy rhetoric of the Conservative administrations, in particular when stressing
the role envisaged for labour market flexibility in realizing full employment. In
Full and Fulfilling Employment, this is reflected in an analysis of the influence of
labour standards on employment that is in thrall to the economic orthodoxy, in
that it assumes a trade-off between protection and employmercand suggests that
recessions and swings in the economic cycle are exacerbatec where businesses
cannot cut wage and staffing levels ‘quickly and flexibly” in response to changes
in market conditions (‘it is no good avoiding redundanciss in the short term if
the economic consequence is higher unemploymen: in the longer term’).?% This
paper also elaborates a dichotomy between twe-clearly delineated constituen-
cies, designated as labour market ‘insiders’ 2nd “Outsiders’, an image again famil-
iar from orthodox economic theory anid L.eince the OECD Jobs Study and the
work of the IMF and the World Bank:?>'Within this school of thought, labour
rights are deemed the product of ‘rent-secking’ by these insiders, usually defined
to embrace unionized or relatively well-paid workers, and emerging in Full
and Fulfilling Employment ir. the suggestion that regulations, of an unspecified
nature, that strengthen the pusition of labour market insiders, again undefined,
generate a pool of long-terim unemployed who are difficult to integrate into the
labour market.¢

In contrast to this deregulatory rhetoric, however, Fairness ar Work offers the
image of a balance or integration of social and economic objectives for the labour
market, encapsulated in the mantra of ‘flexibility and fairness”

Efficiency and fairness are wholly compatible. It is perfectly possible to have a modern,
flexible and efficient labour market which is both a vital engine for economic growth and
business output and a means for people to find well-paid and satisfying jobs.”

92 See Ch 4, Sect 4.1.
3 See Ch 3, Sect 3.1.
4 DTI, Full and Fulfilling Employment, n 45 above, at 8.
95 See eg World Bank, n 87 above.
¢ DTI, Full and Fulfilling Employment, n 45 above, at 8. These points are caveated by the, rather
imprecise, assurance that ‘[tJo make these points is not to put efficiency before the primacy of human
values’ (at 8-9).
97 DTI, Fairness at Work, n 34 above, at para2.12.
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The White Paper does not suggest that ‘fairness’ will be advanced solely through
legal regulation; as mentioned eatlier, the ‘keys’ to securing efliciency and fair-
ness are instead identified as employability and flexibility.”® Indeed, the paper
suggests, with its approbation, that ‘for most employers and employees the law
is not the determining factor in their relationships’, exposing an assumption that
labour standards are relevant primarily when conflict arises, and that recourse to
them is in contrast to the majority of workplace agreements, which are suggested
to be ‘voluntary, constructive and reached without conflict’?® The role of law,
within this fairness and efficiency model, is to establish minimum standards.!°®

This latter account of the role of labour law has been identified by Davies and
Freedland, in the most significant analysis of labour market regulation under
New Labour, as the dominant one, and that reflected in the substantive legisla-
tive measures these governments have introduced. They illuminate the approach
of the New Labour administration as furthering the shift in the policy dis-
course on the role of labour regulation that was initiated by the Conservative
governments, from one that centres on the objective of red:cssing inequality of
bargaining power to one in which labour market regulztics is tailored towards
promoting full employment and the inclusion of the “inactive’ within the paid
labour force.!®! Davies and Freedland point out, hawezver, that the New Labour
governments have fashioned this approach as less simplistically neo-liberal, by
coupling it with an attentiveness to the objectives of social and economic inclu-
sion.192 Thus, while continuing to assert-thac regulatory measures should pro-
mote economic efficiency, these goveriizents have departed from the policy
approach of the administrations thet preceded them, the clear-cut equation of
efficiency with deregulation, to czaft:

...a much more nuanced approaca...involving a more sophisticated set of economic
arguments in which the positive value of economic and social inclusion and the positive
potential of the elevation of ‘market-friendly’ labour standards is recognised rather than
denied.!®3

Within this brgader account of labour regulation, a number of elements of the
government’s vision as it was set out in Fairness at Work in particular are pertinent
to the concerns of this book, and returned to in subsequent chapters to examine
their influence on the regulation of non-standard work. A particularly signifi-
cant theme for this study, for example, is the government’s preference for what
it terms ‘light regulation’, a concept that emerged in the Prime Minister’s fore-
word in the shape of an assurance that, even after the adoption of the legislative

98 Ibid, at para 2.13.
99 Tbid, at para 2.14.
100 Tbid., at para 2.14.
101 Davies and Freedland, Toward a Flexible Labour Market, n 13 above, at 229.
102 Thid, at 241.
103 Tbid, at 247.
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measures proposed in the paper, the UK would have ‘the most lightly regulated
labour market of any leading economy in the world’.1*4 This notion of light
regulation appears in a number of different guises in the policy discourse. In
certain of its appearances, it borders on the Conservative government’s deregu-
latory approach, and is even at one point fashioned in the same language, in the
admonition that the legislation proposed in the White Paper should not involve
unnecessary ‘burdens on business’.!?> Light regulation also emerges as a corollary
of the notion of employability, in which education and skills rather than ‘over-
burdensome regulation’ are the ‘best means of equipping business and people for
a modern economy’.!® In other contexts, however, the restrained role for legal
standards appears in a form more akin to “Third Way’ or ‘reflexive’ conceptions of
labour law identified in the academic literature, as a consciously crafted regulatory
mode, in which the law establishes only basic minimum standards as a ground on
which voluntary initiatives can be constructed.’®” In this regard, Fairness at Work
envisages a ‘new culture’ of ‘voluntary understanding and co-operation’, and a
role for law in structuring it:

Against such a background the law is there to give shape and cupport to these new
understandings and as a last resort to help resolve differences wnd disputes if they should

arise.108

With respect specifically to non-standard worl- tlie primary policy documents
have tended not to address it in detail, althaugh they do offer two sets of clues
to its regulation. First, from the outset, <hc government rejected any notion that
it might restrict the availability of nen-standard contracts. EMU and Labour
Market Flexibility, for example, as mentioned eatlier, celebrates the availability of
part-time and temporary work, ana warns that if regulations were to ‘constrain
the choices of employers and craployees’ to work in these patterns, they could
reduce the variety of availabiz working arrangements and thereby threaten to
increase unemploymenr.'®> The second indication of the rationale foreseen for
the regulation of noi-standard work is that the supply-side dimension of flexi-
bility outlined earirer-has been conceptualized by the government as embracing
a significant new role for labour law, of promoting employee-oriented forms of
flexibility, especially for parents.!'® Most prominently, Fairness at Work expressed
as among its ambitions realizing ‘a new relationship between work and family
life’,'* in which legislation, in line with the overarching conception of its role,

104 DYTT, Fairness at Work, n 34 above, Foreword.

105 Tbid, at para 1.13.

106 Tbid, Foreword, para 1.

107 See eg Hugh Collins, ‘Is There a Third Way in Labour Law?” in Conaghan ez 4/, n 1 above,
449-69.

108 DT, Fairness at Work, n 34 above, Foreword.

109 HM Treasury, EMU and Labour Market Flexibility, n 56 above, at para 2.86.

110 See further Ch 3.

UL DTI, Fairness at Work, n 34 above, Foreword.
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would underpin a proliferation in voluntary initiatives to this end.!? It mentioned
as advancing this goal the National Minimum Wage Act, the implementation of
the Working Time and Parental Leave Directives, and extension of maternity
leave, but also welcomed the Part-Time Work Directive, heralding a central role
for part-time work in harmonizing work and family life chat is examined in detail
in Chapter 3. Given this rather limited enunciation of the government’s vision
for the regulation of non-standard work in the primary policy documents, how-
ever, the approach in this book is to focus also on the documentation associated
with each of the regulatory reforms pursued by the government, and also on the
regulatory measures in which these changes are embedded, an approach that is
pursued in the subsequent chapters of this book.

4. The Scope and Structure of the Book

This book pursues the themes outlined above by analysing ti:e evolution in the
regulation of non-standard work under UK labour law. focusing in particular
on the period since the election of the first New Labcur government in 1997,
and on the regulatory measures introduced by-this and subsequent govern-
ments to extend labour law’s coverage of non-stindard workers and fashion a
role for the law in alleviating other dimensioi: ot their precariousness. The book
devotes a chapter to each of the four categevics of non-standard work that are its
subject: workers who are not legally categorized as employees, part-time workers,
temporary workers, and temporary agency workers. In each chapter, the form
of work under consideration is defined and its various configurations identified,
both to stress the heterogeneity of each of these overarching categories and to aid
the identification of significant distinctions in the legal treatment of the vari-
ous forms of work subsuined under these broad classifications. The incidence of
each of the forms of wen-standard work in the UK labour market is indicated,
where possible, a:id tize available research reviewed that illuminates the working
experience of non-standard workers, including by indicating the various forms of
disadvantage that they encounter.

Each chapter then analyses the policy literature, to unearth its conceptions of
the form of non-standard work under consideration, drawing out the dominant
accounts of the role envisaged for these forms of work in the context of the over-
arching quest for labour market flexibility, and the appropriate modes for their
regulation, including, in particular, the degree of protection to which the workers
involved are suggested to be entitled. In order to discern a sense of the evolution in
the treatment of each category by labour law, the contours of their regulation prior
to 1997 are examined and continuities with, and divergences from, the contem-
porary regulation are highlighted. Subsequent developments are then examined,

112 Tbid, at para 5.5.



The Scope and Structure of the Book 27

through a detailed analysis of the measures introduced by the government to
address elements of these workers’ disadvantage, and, in the case of part-time
work, to make the non-standard arrangement available to a broader constituency,
in an analysis that considers in detail the content of the relevant legislative meas-
ures and their interpretation by courts and tribunals. The objective, in this regard,
is to assess the nature and potential of the current regulatory settlement and to
identify the elements of the contemporary regulatory models, and their interpret-
ation, that tend to undermine the protection of non-standard workers.

Chapter 2 is centred on a range of categories of workers who are not captured
by the dominant legal conceptualization of the employment relationship. It
therefore focuses on the notion of the employment relationship that is reflected
in the standard model, to highlight in particular its assumption of a relationship
in which a significant level of control is exercised by the employer and which is
bilateral in form. The chapter traces the embodiment of this model in a number
of the most significant statutory protections enacted in UK laboui law since the
1960s, through the tying of their protections to the contract of “mployment, and
therefore to the conventional understandings of the empioyinent relationship
developed by the courts. It then outlines the ways in wiiich this model of the
employment relationship has limited labour law’s protection by excluding many
economically dependent workers, singling out a nar-ber of categories of workers
who tend to be excluded, namely semi-dependext'workers, casual workers, and
workers in multilateral relationships. It thep-esaimines the reforms introduced by
the New Labour government with the obiective of extending the scope of labour
law by grounding certain statutory mecsures in the model of ‘the worker’, a more
expansive model of personal scope than that of ‘the employee’. The chapter high-
lights, however, that court and tzivunal decisions that have set the parameters of
this model have, in some instances, limited its promise, which is argued to result
from both an assumption tihat underpins their analysis, that non-standard work-
ers exercise a significanc degree of choice over their working arrangements, and
a related preoccuparion with the formal terms of these workers’ contracts, rather
than the reality of thieir working relationships. The chapter also traces the retreat
from the government’s apparent initial intention to extend ‘the worker’ model to
a substantial array of existing and subsequent legislation, which culminated in a
reversion to the use of the ‘employee’ model in later measures.

Chapter 3 is devoted to the form of non-standard work that has been asso-
ciated with fundamental changes in UK labour law, namely part-time work,
a form of non-standard work which has engendered a reconsideration of the
purpose of labour law with respect in particular to its roles in advancing gen-
der equality and reconciling work and family life. The chapter addresses, first,
the role of the sex discrimination regime with respect to both improving the
terms and conditions of part-time workers and expanding the opportunities to
work on a part-time basis, through the application of an indirect discrimination
analysis to the plight of women who work on a pare-time basis, or would prefer
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to. Such claims have been pursued in the UK courts and tribunals and before
the European Court of Justice, and gave rise to the House of Lord’s decision in
R v Secretary of State for Employment, ex p Equal Opportunities Commission,''3
which held the exclusion of certain part-time workers from the coverage of the
employment protection legislation to be unlawful under EC law. The chapter
then examines the twin statutory measures more recently introduced to directly
regulate part-time work: the Part-time Workers (Prevention of Less Favourable
Treatment) Regulations 2000, which were introduced to implement the EC
Part-time Work Directive and are tailored towards ensuring improved working
conditions for part-time workers by permitting them to compare their terms and
conditions with their full-time colleagues; and the ‘flexible working’ regime,
which is an avenue, accompanying the anti-discrimination legislation, through
which workers can request to work on a part-time basis. It is argued that both
these measures are constrained by their procedural facets, which limit the abil-
ity of workers to claim the rights they embody.

Temporary workers, the subject of Chapter 4, have alse-*:2en excluded from
the coverage of the employment protection legislation and ¢iibraced by the anti-
discrimination regime, while an accompanying themne of their regulation has
been a degree of confusion about how to conceptualize and regulate working
relationships in which successive fixed-term contracts are used to engage a worker
in what is, in effect, an open-ended job. The chapter explores the marginaliza-
tion of temporary workers under the empl<vrent protection regime, and exam-
ines how it has been ameliorated, to con:cdegree, by the reforms of the Labour
Government. Temporary workers have also become entitled to a right to equal
treatment with ‘standard” workezs; in this case those engaged under indefinite
term contracts, by the Fixed-terin Employees (Prevention of Less Favourable
Treatment) Regulations 2062, which also set limits on the renewal of fixed-term
contracts. This measuis, lixe the regulations on part-time work, stemmed from
the government’s obligation to implement the relevant EC instrument, the Fixed-
Term Work Direciive, while also marking an expansion of the equal treatment
approach to nch-standard work in UK labour law. In this chapter in particular,
the heterogeneity of non-standard working arrangements is highlighted, and the
treatment of fragmented forms of temporary work, and casual work in particular,
is examined in some detail to indicate the extent of their disadvantage, which, itis
argued, is structured in part by labour law’s inability fully to embrace fragmented
working arrangements.

113 [1994] IRLR 176 (HL). The redundancy payments provisions were held to be in breach
of Article 119 of the Treaty of Rome (now amended Article 141 of the EC Treaty) and Council
Directive (EEC) 75/117 on the approximation of the laws of the Member States relating to the
application of the principle of equal pay for men and women [1975] OJ L45/19, and the unfair dis-
missal provisions in breach of Council Directive (EEC) 76/207 on the implementation of the prin-
ciple of equal treatment for men and women as regards access to employment, vocational training
and promotion, and working conditions [1976] OJ L39.
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The final category of non-standard work examined in this book is temporary
agency work. This trilateral working arrangement is explored in Chapter 5, which
documents the long and continuing struggle for temporary agency workers to be
recognized as employees, and therefore entitled to the coverage of significant
elements of UK labour law, and also to determine which, if either, of the employ-
ment agency and the end-user firm, will be considered the employer. As this chap-
ter indicates, the most basic entrance to many of the protections of UK labour
law, being recognized as an employee during individual stints of work, remains
an insecure entitlement for temporary agency workers. Moreover, this regula-
tory arena is particularly revealing of the New Labour government’s stance on
the treatment of non-standard work, in that it has been under no supranational
obligation, in the shape of a requirement to implement an EU-level measure on
temporary agency work. As will be argued in Chapter 5, this reliance on domestic
political will has revealed the government to have adopted a deregulatory stance,
since it has refrained from introducing a right to equal treatmenr s the domestic
level while opposing proposals to this end at the EU level. Thic chapter suggests
this reluctance to be related to the centrality in the labour ruarket policy dis-
course of the need to encourage the private recruitmetit industry. The chapter
also examines the two reforms that have been introdi:cea to regulate temporary
agency work: the inclusion in certain statutory provisions of personal scope meas-
ures that clarify the coverage of temporary agen~y-workers and allocate responsi-
bilities between agency and end-user; and the aznendments to the measures that
regulate employment agencies, which have, ‘v'some degree, enhanced the protec-
tion of this group of non-standard worizers.

The book concludes, in Chapte:-&, by endeavouring to assess the extent to
which non-standard workers have been embraced by UK labour law. Noting
that their integration has gainsa momentum across the period in office of the
New Labour government, 1t assesses this regulatory evolution as significant. The
chapter cautions, however, against understanding the various ‘re-regulatory’
measures introducsd. a8 a comprehensive programme that has significantly
reoriented labourlaw’s treatment of non-standard work, pointing, for example,
to the impetus of EC law in introducing rights to equal treatment for part-time
and temporary workers, and the absence of any similar measures with respect to
temporary agency work. The chapter also highlights the differences that can be
observed in the regulation of each of the forms of non-standard work examined
in the book—the varying pace and extent of their reform—and highlights the
inconsistencies and limitations of the approaches adopted, suggesting a number
of themes that underlie the inchoate nature of these reforms.



