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General Editors’ Preface

5 e aim of our series of labour law monographs has been to publish works which 
are, on the one hand, of the highest quality of scholarship, and which are on the 
other hand innovative or experimental, serving to expand the boundaries of the 
subject or to throw bright new light upon established areas of discussion. 5 e pre-
sent work creditably maintains that by-now established tradition, and continues 
the progressive extension of the series from labour law, as previously understood, 
towards a larger notion of regulation of the labour market. Moreover, although 
the focus of this work is upon British employment law, the author follows another 
trajectory of the series to the extent that the British experience is considered as a 
case-study of one particular approach to, or policy-set for, non-standard employ-
ment among a range of international alternatives.

By so designing her project, Deirdre McCann has located her work at the heart 
of vibrant contemporary debates, political and academic, about the future role of 
and prospects for labour law, both within Europe and more widely.  She brings 
to those debates a special concern with the way in which the idea and ideology of 
fl exibility, and more especially individual choice, for workers in the formulation 
of their arrangements for work and their patterns of work, may serve as the jus-
tifi cation for conferring upon employing enterprises an enhanced and protected 
freedom to off er employment in more and more precarious forms. 5 e author is 
rightly interested in the ways in which this policy and practice of ‘fl exibility’ has a 
major impact upon the situation, of women in particular, in the labour market.

So we compliment the author upon the work which she has presented for inclu-
sion in our series, and commend it with confi dence that readers will regard the 
work as a signifi cant contribution both to the series and to a discussion which at 
the moment is taking place under the currently fashionable banner of ‘fl exicu-
rity’. At once topical and perennial, this is the notion of seeking to combine in 
socially and economically benefi cial ways the apt-to-be-divergent goals of ensur-
ing labour market fl exibility while protecting the security of vulnerable workers.   
5 is book will serve to inform and enrich these contemporary debates.

Paul Davies, Keith Ewing, and 
Mark Freedland
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Preface

As deregulatory rhetoric continues to dominate, and even strengthen its hold over, 
employment policy arenas across the globe, the concerns about its persistence, and 
tendency to obscure alternative methods of organizing working life, have crystal-
lized in part around the ever more prominent tendency to convert disadvantage 
into the language of ‘choice’. As an element of this discourse,  precarious working 
patterns are lauded as off ering workers the forms of  ‘fl exibility’ they need, while 
labour law is cast as no more than an element of the ‘business environment’. One 
of the heartening aspects of the scholarly research on labour law, however, is the 
international dialogue that has emerged around techniques and approaches to 
protect workers who have historically been at the margins of labour law’s protec-
tions. 5 is book is intended to contribute to this discussion, by off ering, as a case 
study for the broader debates, an assessment of the evolution of the regulation of 
non-standard work in the UK over the last decade. Its aim is to add to the debates 
on the scope of labour law, the impact of fl exibility discourses, and the regulation 
of non-standard work, by assessing the advances that have been made in the UK. 
It also endeavours to highlight the particular challenges that arise when eff orts 
to ‘re-regulate’ non-standard forms of work are embedded within a policy con-
text resistant to substantial regulatory reforms, and preoccupied with a vision of 
fl exibility in which precarious working arrangements are recast as the outcome of 
workers’ choices and as aligned with their needs.

5 is project had its origins in my doctoral research, and I am indebted to my  
supervisor, Sandra Fredman, whose guidance and encouragement were invalu-
able, and whose refusal to allow the rhetoric of fl exibility to mask the reality of 
disadvantage is an inspiration. I am indebted also to my DPhil thesis examiners, 
Mark Freedland and Simon Deakin, for their encouragement and suggestions 
for the future direction of my work. In Oxford, I benefi ted from discussing my 
research with Michelle Gallant, Joe Hermer, Jill Murray, and Melanie 5 omas, 
and was privileged to have had the opportunity to be a friend of Sally Ball. At 
the International Labour Offi  ce, it is my great fortune to be able to discuss my 
research  and collaborate with Sangheon Lee; and I am grateful also for the sup-
port and encouragement I have received from François Eyraud. Many thanks are 
due also to Ariel Golan and his team in the ILO Library.

Completing this book would have been exceptionally diffi  cult had I not had 
the opportunity to be a guest of the International Institute for Labour Studies, 
and I am grateful both to Gerry Rodgers for inviting me to visit the Institute 
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x Preface

and to William Salter for enabling me to forego my day-to-day work for the 
period needed to complete this study. I am grateful also for the fellowship and 
intellectual stimulation provided by my colleagues at the Institute, in particular 
Christiane Kuptsch, Kostas Popadakis, Ann Posthuma, and Tzehainesh Teklè, 
and, for making my stay there so smooth, Hilda Addison, Judy Raff erty, Vanna 
Rougier, and 5 uy Ngyuen. 

Finally, I am grateful for the support of the editors of the Oxford Monographs 
on Labour Law series, Paul Davies, Keith Ewing, and especially Mark Freedland 
for encouraging me to undertake this project; to the anonymous reviewer who 
provided invaluable suggestions on an earlier draft; and to Gwen Booth, Lucy 
Stevenson, and Virginia Williams at Oxford University Press for their patience 
and support.

Deirdre McCann

International Labour Offi  ce
Geneva

7 September 2007

5 e views expressed in this volume are those of the author and do not necessarily refl ect the offi  cial 
position of the International Labour Offi  ce.
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1

Non-Standard Work, Flexibility, and 
United Kingdom Labour Law

1. Introduction

5 e changing nature of working life over recent decades has challenged the 
 relevance and impact of traditional models of labour regulation. As intersect-
ing social and economic trends as diverse as the entry of growing numbers of 
women into the workforce, increased global economic integration, the waning 
infl uence of trade unions, and the infl uence of neo-liberal discourses on labour 
market  policies coincide to challenge labour law’s structures and techniques, 
scholars have been incited to explore whether the protection labour law once 
off ered, albeit to a limited category of workers, can be revived and extended; and 
to determine how existing regulatory regimes can be adapted both to serve new 
ends and to extend to workers they were never intended to protect.¹ To this end, 
recent labour law literature has examined the various forces that have combined 
to undermine labour law and suggested a range of responses to them in a diverse 
body of scholarship that has questioned the conceptual foundations of the fi eld, 
suggested new regulatory concepts and techniques to achieve both its longstand-
ing regulatory objectives and the novel goals it is being called on to fulfi l, and 
identifi ed the enforcement mechanisms that will ensure that legal prescriptions 
can have a meaningful infl uence on working life.

Forming part of this literature are eff orts to assess the implications of the quest 
for ‘labour market fl exibility’ for the role and content of labour law.² Given the 

¹ See eg Hugh Collins, Paul Davies, and Roger Rideout, Legal Regulation of the Employment 
Relation (London: Kluwer, 2000); Joanne Conaghan, Richard Michael Fischl, and Karl Klare, 
Labour Law in an Era of Globalization: Transformative Practices and Possibilities (Oxford: Oxford 
University Press, 2002); Joanne Conaghan and Kerry Rittich (eds.), Labour Law, Work and Family: 
Critical and Comparative Perspectives (Oxford: Oxford University Press, 2005); Richard Mitchell 
(ed), Redefi ning Labour Law: New Perspectives on the Future of Teaching and Research (Melbourne: 
Centre for Employment and Labour Relations Law, 5 e University of Melbourne, 1995); Alain 
Supiot, Beyond Employment: Changes in Work and the Future of Labour Law in Europe (Oxford: 
Oxford University Press, 2001).

² See eg Simon Deakin and Hannah Reed, ‘5 e Contested Meaning of Labour Market 
Flexibility: Economic 5 eory and the Discourse of European Integration’, ESRC Centre for 
Business Research, University of Cambridge, Working Paper No. 162, March 2000; Sandra 

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Non-Standard Work, Flexibility, and United Kingdom Labour Law2

dominance of the discourse of fl exibility in debates on labour market policy 
across industrialized and developing countries,³ labour lawyers have been driven 
to question how to balance fl exibility with social goals and to confi gure it in ways 
protective of workers and responsive to their needs. 5 ese analyses have crystal-
lized in part around the question of how to regulate the working patterns of the 
most ‘fl exible’ of the workers in ‘fl exible labour markets’: the part-time, tempor-
ary, and semi-dependent workers who often bear the brunt of employers’ quests 
to extend operating and opening hours, adjust staffi  ng levels, and avoid labour 
costs. Scholars have examined the labour law treatment of these ‘non-standard’ 
or ‘atypical’ workers, revealing how the law has been shaped to perpetuate their 
exclusion or consign them to a subordinate status; and as measures specifi cally 
tailored to protect certain of these groups have been introduced, these have been 
examined and evaluated and suggestions made for their improvement.

5 is book is a contribution to that endeavour. It examines the treatment of 
non-standard workers under the traditional model of UK labour law, but focuses 
in particular on their status in this regulatory regime as it has evolved during 
the last decade to off er certain of these workers enhanced protection. 5 e intent 
of the book, however, is not to undertake an analysis relevant solely to the UK. 
Instead, it off ers its examination of the regulation of non-standard work as a case 
study, which contributes to the international debates by analysing a regime in 
which measures have been introduced to regulate non-standard work, and by 
indicating the promise and limitations of the regulatory mechanisms deployed. 
In part, then, the book is a study of a transition to a new model of regulation; a 
shift from a regime in which legal protection was substantially moulded around 
the paradigm of the standard worker to one that, at least to some degree, addresses 
the needs and interests of individuals whose working arrangements do not refl ect 
this model. 5 e goal of this book, in this regard, is to assess the settlement that 
has been reached by this transition; to evaluate the extent to which non-standard 
workers are protected, gauge the degree to which the techniques and assumptions 
of the traditional regulatory model continue to infl uence their regulation, and 
identify the factors that are inhibiting a more advanced level of protection.

Among the obstacles to a heightened legal support for non-standard workers, 
the book’s particular concern is the infl uence on legislation and court decisions of 
the conception of labour market fl exibility that dominates UK employment  policy. 
Its aim is to highlight how this account of fl exibility has shaped the regulatory 

Fredman, ‘Women at Work: 5 e Broken Promise of Flexicurity,’ Industrial Law Journal, 33 (2004), 
299–319.

³ Beyond industrialized countries, see François Eyraud and Daniel Vaughan-Whitehead (eds) 
Evolving World of Work in the Enlarged EU: Progress and Vulnerability (Geneva: International 
Labour Offi  ce and European Commission, 2007); Alan Felstead and Nick Jewson, Global Trends 
in Flexible Labour (Houndsmills and London: Macmillan, 1999); Sangheon Lee and François 
Eyraud (eds) Globalization, Flexibilization and Working Conditions in Asia and the Pacifi c (Oxford: 
Chandos, 2008); Guy Standing, Global Labour Flexibility: Seeking Distributive Justice (Basingstoke: 
Macmillan Press, 1999).
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� e Standard Model in United Kingdom Labour Law 3

techniques on non-standard work including by indicating how it blocks pathways 
towards more protective forms of fl exibilization. To this end, the book studies the 
confl ict between the twin currents of protection and fl exibility that fl ow through 
modern labour law and highlights how the tension between them is refl ected in 
the substance and tenor of legislative measures and case  decisions. Indeed, it will 
be argued that the dominant notions of labour  market fl exibility embedded in 
recent employment policy documents have merged with a longstanding reluc-
tance on the part of the courts to protect non-standard  workers and a broader 
confusion about how to conceptualize non-standard working arrangements, to 
generate a tentativeness in the regulation of non-standard work that tempers the 
protection aff orded to these workers.

5 is chapter sets the scene for this discussion by elaborating the concepts that 
are central to the remainder of this study, namely ‘non-standard work’ and ‘labour 
market fl exibility’. It fi rst elaborates the book’s understanding of non-standard 
forms of work, by delineating the standard employment relationship and indicat-
ing how diff erent forms of non-standard work diverge from this paradigm along 
one or more axes; and then indicates the primary preoccupation of the book, 
the four broad categories of workers who are its primary subjects, workers who 
are not employees, and part-time, temporary, and temporary agency  workers. 
5 e emergence and signifi cance of the standard employment relationship in 
UK labour law is then examined, focusing in particular on its embodiment in 
the statutory measures fi rst introduced in the 1960s. 5 e chapter then analyses 
in detail the visions of fl exibility that have been elaborated in UK employment 
 policy since the election of the ‘New Labour’ government in 1997, centring on 
the roles envisioned for non-standard working arrangements in advancing this 
fl exibility.⁴ It then turns to the government’s understandings of the role of labour 
law within this fl exible economy, including the hints as to its vision of how non-
standard work should be regulated, which are elaborated in subsequent chapters 
in their discussions of the measures introduced by the government to extend and 
strengthen labour law’s protection of non-standard workers.

2.   e Standard Model in United Kingdom Labour Law

5 is section sets the scene for the remainder of this book by clarifying the con-
cepts of ‘standard’ and ‘non-standard’ work that are central to it, including by 
outlining the four forms of work that are its primary concern. It also highlights 
an additional concept that shapes the analysis, ‘precarious work’, which enriches 
the analysis of non-standard work by grounding it in a concern for the dis-
advantages with which it is associated and the role of law in both perpetuating 
and  alleviating them. 5 e role of the standard employment relationship in UK 

⁴ New Labour has since been re-elected in 2001 and 2005.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law4

labour law is then examined, by tracing its emergence in the postwar period, 
highlighting its embodiment within the dominant model of labour law during 
that era, ‘collective laissez-faire’, then tracing the transfer of this model to the 
earliest statutory labour law measures, outlining its presence in the employment 
protection legislation, while indicating also the presence of a contrasting, more 
expansive, model of labour law’s coverage off ered by anti-discrimination legis-
lation. Finally, the most prominent critique of the dominance of the standard 
employment relationship is examined, namely that it has tended to marginalize 
women and thereby undermine gender equality.

2.1 Defi ning ‘Non-Standard’ Work

5 is concept of ‘non-standard’ work, which frames the analysis in this book, 
embraces a variety of working arrangements that, although diverse, share a 
 common feature: they all diff er, along one or more axes, from the dominant 
model of employment. Indeed, these forms of work are most often identifi ed and 
defi ned by their diff erence, their categorization as ‘non-standard’ an indication 
of their divergence from what has come to be termed the ‘standard employment 
relationship’. 5 e ‘standard worker’ can therefore be characterized, in a defi n-
ition that will be relied on throughout this book, as a full-time worker engaged 
from nine to fi ve, fi ve days a week under a contract of indefi nite duration, who is 
engaged in a bipartite relationship with an employer and works on the employer’s 
premises.⁵ Non-standard working patterns are commonly, and usefully, catego-
rized according to the paths of their divergence from this standard model, and 
this device can be employed to delineate the four forms of divergence, and their 
related working patterns, that feature in each of Chapters 2 to 5 of this book.⁶

First, this study is concerned with working arrangements that diff er from the 
standard model in that they are not legally classifi ed as employment relation-
ships, and, as a result, the workers engaged in them are not deemed party to a 
contract of employment, but instead classifi ed as independent contractors.⁷ In 

⁵ See Judy Fudge and Rosemary Owens, ‘Precarious Work, Women, and the New Economy: 
5 e Challenge to Legal Norms’, in Fudge and Owens (eds), Precarious Work, Women, and the New 
Economy: � e Challenge to Legal Norms (Oxford: Hart, 2006), 3–27; Judy Fudge and Leah Vosko, 
‘By Whose Standards? Re-regulating the Canadian Labour Market,’ Economic and Industrial 
Democracy, 22 (2001), 271–310; Patricia Leighton, ‘Marginal Workers’, in Roy Lewis (ed), Labour 
Law in Britain (Oxford: Basil Blackwell, 1986), 503–25; Ulrich Muckenberger, ‘Non-standard 
Forms of Work and the Role of Changes in Labour and Social Security Legislation’, International 
Journal of the Sociology of Law, 17 (1989), 381–402; Leah F Vosko, ‘Precarious Employment: 
Towards an Improved Understanding of Labour Market Insecurity’, in Vosko (ed), Precarious 
Employment: Understanding Labour Market Insecurity in Canada (Montreal and Kingston: McGill-
Queen’s University Press, 2000) 3–39. 

⁶ For such a categorization see Ida Regalia, ‘New Forms of Employment and New Problems of 
Regulation’, in Regalia (ed), Regulating New Forms of Employment: Local Experiments and Social 
Innovation in Europe (London and New York: Routledge, 2006), 4–22, at 8. 

⁷ Ch 2.
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� e Standard Model in United Kingdom Labour Law 5

contrast, the second set of work relationships that will be examined diverge from 
the standard model according to the volume and scheduling of their working 
hours, embracing jobs that are not carried out on a full-time basis but in one 
of the various confi gurations of part-time work, whether worked in regular or 
fragmented schedules.⁸ Non-standard work, thirdly, embraces working rela-
tionships that diff er from the standard form in respect of their duration, in that 
they are not indefi nite (or ‘permanent’), encompassing work performed under 
fi xed-term  contracts, for example, temporary agency work, and casual work-
ing arrangements.⁹ Finally, another set of working patterns contrasts with the 
standard employment relationship by virtue of its distribution of the obligations 
and responsibilities of the employer among more than one entity, in bipartite or 
multilateral relationships such as those that emerge from the ‘leasing’ of workers 
between fi rms, or, the concern of this book, in temporary agency work.¹⁰

A range of additional working arrangements can be defi ned as non-standard 
and has been incorporated in the available typologies and examined in the litera-
ture, including, perhaps most signifi cantly, those that diverge from the spatial 
dimension of the standard model by involving work outside the premises of the 
employer, such as home working or ‘teleworking’ arrangements. 5 e four broad 
categories examined in this book, however—non-employment and part-time, 
temporary, and temporary agency work—constitute the forms of  non-standard 
work that are most prominent in the academic and policy debates. More 
 signifi cantly, they also refl ect the forms of divergence from the standard employ-
ment relationship that have engendered their marginalization under UK labour 
law, and which have been addressed in the measures introduced more recently to 
extend labour law’s protection to non-standard workers.¹¹

5 is delineation of the categories of standard and non-standard work is not, 
however, intended to suggest that a clear-cut binary distinction between these 
working arrangements is uniformly possible or desirable, or to suggest that the 
range of non-standard working patterns constitutes a homogeneous group. As 
has already been hinted at, there is potential for overlap among these diff erent 
working arrangements, which is identifi able in working patterns that exhibit 
the  features of two or more of its forms. Indeed, a variety of confi gurations 
are  possible, emerging, for example, in fi xed-term jobs that are performed on a 
part-time basis, temporary agency work arranged on a casual basis, or seasonal 
work performed by semi-dependent workers. As will become clear in the follow-
ing chapters, these kinds of intersections among non-standard work-forms can 
exacerbate the disadvantage encountered by the workers who engage in them, 

⁸ Ch 3.
⁹ Ch 4.

¹⁰ Ch 5.
¹¹ Home workers, for example, have not been directly excluded from the coverage of UK labour 

law, due to a spatial divergence from the standard model, but instead indirectly, as a result of the 
intermittent and semi-dependent nature of their working arrangements. See further Ch 2.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law6

including their treatment under labour law, and render the identifi cation of the 
appropriate ways to regulate them highly complex.

5 e positing of a strict dichotomy between ‘standard’ and ‘non-standard’ has 
also been argued to be insuffi  ciently rigorous, to the extent that an overarching 
concept of the ‘non-standard’ serves to homogenize distinct working patterns 
that are the product of diff erent dynamics and subject to diff ering forms and 
intensities of disadvantage¹² and obscure the diff erential impact of these changes 
as they occur in diff erent economic and occupational contexts.¹³ Moreover, 
exhibiting an attentiveness to the continuities, rather than diff erences, between 
diverse working relationships, commentators have warned that the positing of a 
fi rm binary divide between standard and non-standard work should not engen-
der complacency about the contemporary nature of standard jobs by obscuring 
the substantial deterioration of their terms and conditions in recent decades, in 
a process of convergence with non-standard forms of employment.¹⁴ Finally, it 
has been suggested that the burgeoning of non-standard work in recent decades 
renders the ‘standard’/‘non-standard’ nomenclature inapposite,¹⁵ to the extent 
that it can be understood to indicate the quantitatively marginal status of these 
working arrangements.¹⁶

Despite these concerns about the conceptual and terminological limitations 
inherent in the notions of ‘standard’ and ‘non-standard’ work, these terms will 
be adopted throughout this book. In part, they are used simply because they are 
familiar from the academic and policy literature, and in particular because they 
have accrued a substantial degree of acceptance in the legal debates. More sub-
stantially, however, these designations can be considered particularly apt in the 
labour law context, since, as is explored in the following chapters, the standard 
employment relationship has been fi rmly embedded in labour law and continues 
to represent the dominant model of legally protected work, even as other working 
arrangements have proliferated.¹⁷ 5 e notions of ‘standard’ and ‘non-standard’, 
then, serve to highlight the prominence of the standard employment relationship 
in the legal arena by gesturing to the presence of a binary distinction in labour 

¹² Fudge and Owens, ‘Precarious Work’, n 5 above, at 11; Vosko, ‘Precarious Employment’, 
n 5 above, at 11.

¹³ Davies and Freedland, for example, highlight the distinction between a senior managerial 
employee who becomes a part-time consultant to his or her fi rm and a manual employee who works 
on a casual basis. Paul Davies and Mark Freedland, Towards a Flexible Labour Market: Labour 
Legislation and Regulation Since the 1990s (Oxford: Oxford University Press, 2007), at 18.

¹⁴ Fudge and Owens, ‘Precarious Work’, n 5 above, at 11. See also Vosko, ‘Precarious Employment’, 
n 5 above, at 11.

¹⁵ Other terms are available. Regalia, for example, cites ‘precarious’, ‘contingent’, ‘atypical’, 
‘new’, ‘fl exible’, and ‘non-traditional’. Regalia, n 6 above, at 4.

¹⁶ Reinhold Fahlbeck has made this argument against the use of the term ‘atypical’. ‘Flexibility: 
Potentials and Challenges for Labor Law’, Comparative Labor Law and Policy Journal, 19 (1998), 
515–45, at 526. See also Vosko’s concern that terms such as ‘non-standard’ can ‘neutralize social 
problems’ and her preference for ‘precarious employment’. Vosko, n 5 above, at 13–14. 

¹⁷ See also Regalia, n 6 above, at 7.
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� e Standard Model in United Kingdom Labour Law 7

law between a privileged confi guration of the working relationship and the range 
of its other forms. Yet, an attentiveness to the specifi cities of each of the primary 
forms of non-standard work and their sub-categories, and the potential for work-
ing relationships to impinge on various of their forms, remains  necessary, and 
is eff ected in this project in an analysis of the legal concepts, reasoning, and 
techniques through which each of the forms of work under consideration have 
been marginalized by labour law, and an exploration of their diff erential treat-
ment under the recent mechanisms that have been designed to enhance their 
protection.

5 e other primary concept that informs the analysis in this book is that of 
‘precarious work’. Elaborated by Rodgers to embrace four facets of the terms, 
conditions, and regulation of working relationships, the notion of precarious 
work encompasses the degree of certainty of continuing employment; the level of 
control available to the worker;¹⁸ the degree of regulatory protection available;¹⁹ 
and the income provided by the job. Precarious jobs, then, in this analysis, are 
short-term or at a high risk of being lost, entail limited control over working con-
ditions, wages, or pace of work, are subject to low levels of regulatory protection, 
and are low-income.²⁰ 5 is conception of precarious work has been adopted in 
recent years in analyses that have highlighted that precariousness is, to a sub-
stantial extent, associated with non-standard jobs; and that have explored the 
intersection of these jobs with the other facets of precariousness identifi ed by 
Rodgers, and other vulnerabilities, such as poor health and safety outcomes and 
obstacles to the reconciliation of work and family life.²¹ 5 is book is a contri-
bution to this project, in that it is devoted to one element of the conception of 
precarious work, the level of legal protection, in this case of four of the primary 
forms of non-standard work. 5 e broader notion of precariousness, however, is 
the starting point of this analysis, in that the underlying concern of the book, 
and the rationale for its examination of the legal status of non-standard workers, 
is the disadvantage that can be associated with the treatment of these workers 
under the law. 5 e analysis in this book, then, is not confi ned to identifying the 
persistent marginalization of non-standard workers by labour law, but also aims 
to assess the extent to which this legal treatment can shape or exacerbate other 
forms of vulnerability and to examine the promise of the legal measures tailored 
toward addressing them.

¹⁸ 5 e element of control is elaborated by Rodgers to embrace control, individual or  collective, 
over working conditions, wages, and pace of work. Gerry Rodgers, ‘Precarious Work in Western 
Europe: 5 e State of the Debate,’ in Gerry Rodgers and Janine Rodgers (eds), Precarious Jobs 
in Labour Market Regulation: � e Growth of Atypical Employment in Western Europe (Geneva: 
International Institute for Labour Studies, 1989), 1–16, at 3.

¹⁹ Rodgers includes in this regard a range of forms of protection including laws, collective agree-
ments, customary practices, and social protection. Ibid, at 3.

²⁰ See eg ibid, at 3.
²¹ See, in particular, Fudge and Owens, n 5 above; Vosko, n 5 above.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law8

2.2   e Emergence and Dominance of the Standard 
Employment Relationship

In recent decades, the standard model of employment has been exposed, across 
a range of literatures, as having a central infl uence in building dominant con-
ceptions of the nature and confi guration of work, including by being envisaged 
as the model for employment and social policies and as the benefi ciary of the 
range of job-related benefi ts and entitlements, whether statutory or provided by 
the employer. 5 e most signifi cant facet of its infl uence, for present purposes, 
is in the fi eld of labour law. Over the last 20 years, the literature has revealed 
labour law regimes across industrialized countries to have been shaped around 
this model, through diff erent processes and mechanisms, yet with the strikingly 
similar outcome that the standard model has been the primary subject of labour 
law, in the sense that individuals whose working arrangements are best aligned 
with this paradigm have been the benefi ciaries of the most expansive regulatory 
protection.²² 5 is positing of the standard model as the subject of this legal fi eld, 
however, has rendered these regulatory regimes unable to capture the range of 
alternative confi gurations in which workers engage in paid labour, and, as a con-
sequence, eff ectively to protect non-standard workers.²³

As has been well documented, this archetypal vision of employment emerged 
in parallel with the Fordist model of production in the wake of World War II, and, 
as a consequence, refl ects the working arrangements and workers of the heavy 
manufacturing industries of that period.²⁴ In the UK, the standard employment 
relationship emerged in parallel with, and was embedded in, the model of labour 
law that represented, until relatively recently, the dominant form and ideology 
of labour market regulation, namely ‘collective laisssez-faire’.²⁵ 5 e product of 
a suspicion of substantive legislated rights, or at least a wariness of the history 
of judicial intervention in employment relations, this regulatory model assumed 
collective bargaining to be the primary form of labour market regulation and, 
as a consequence, embodied statutory collective rights, to support freedom of 
association and collective bargaining, while eschewing substantive individual 
rights. 5 is abstention from statutory regulation was not comprehensive; legisla-
tion was deemed justifi able for sectors in which, and workers for whom, collective 
bargaining was not prevalent, including in the mandating of a minimum wage 

²² See eg Cynthia J Cranford and Leah F Vosko, ‘Conceptualizing Precarious Employment: 
Mapping Wage Work across Social Location and Occupational Context’, in Vosko, Precarious 
Employment, n 5 above, 43–66; Fudge and Owens, ‘Precarious Work’, n 5 above; Rodgers, 
n 18 above.

²³ For early analyses of the UK, see Leighton, n 5 above; Jill Rubery, ‘Precarious Forms of Work 
in the United Kingdom’, in Rodgers and Rodgers, n 18 above, at 49–73.

²⁴ See eg Fudge and Owens, ‘Precarious Work’, n 5 above, at 11; Regalia, n 6 above, at 4.
²⁵ On the concept of ‘collective laissez-faire’ as elaborated by Otto Kahn-Freund, see Paul Davies 

and Mark Freedland, Kahn Freund’s Labour and the Law (London: Stevens and Sons, 1983), at 18.
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� e Standard Model in United Kingdom Labour Law 9

for selected low-wage sectors.²⁶ By relying primarily on collective agreements to 
regulate terms and conditions of employment, however, collective laissez-faire, 
while sustaining the autonomy of collective bargaining, simultaneously margin-
alized non-unionized workers, and thereby the vast majority of non-standard 
workers, not only as a regulatory model, but also as a normative conception of 
labour law.

As universal legislated rights began to be introduced into UK labour law in 
the 1960s, these measures also operated to marginalize non-standard work-
ers as the standard model was transplanted to the statutory arena. Details of 
the modes in which this legislation has excluded various of the categories of 
 non-standard workers are provided in subsequent chapters of this book, but 
are nonetheless worth rehearsing at this point, if only to highlight the persist-
ence of the standard model in UK labour law as it began to incorporate statu-
tory employment rights. 5 is earliest set of legislated rights, to notice  periods 
for dismissal, protection from unfair dismissal, and redundancy compensa-
tion, reinforced the standard employment relationship by excluding  certain 
 non-standard working arrangements, in diff erent ways, both explicit and impli-
cit. Part-time workers, for example, were excluded through the mandating of 
hours thresholds for entitlement to the rights contained in the legislation;²⁷ 
while the range of forms of  temporary work fell foul of the requirement that 
a minimum period of continuous service be completed to trigger the coverage 
of the legislation.²⁸ Other groups of non-standard workers, namely those who 
encounter diffi  culties in being identifi ed as parties to a contract of employ-
ment, were also excluded from the model of personal scope contained in the 
employment protection regime, since this legislation confi ned entitlement to 
the rights it contained to employees.²⁹ 5 e outcome of this set of limitations, 
then, was that individuals whose working relationships did not match the 
standard model were either excluded from the coverage of these laws or subject 
to lower levels of protection.

On the introduction of anti-discrimination legislation into the terrain of UK 
labour law in the 1970s, however, a contrasting model of the scope of labour 
law was off ered, to accompany that embodied in the employment protection 
statutes. 5 e Sex Discrimination Act 1975 (SDA) and Race Relations Act 1976 
(RRA) extended their coverage to the groups of workers marginalized under the 
employment protection regime. 5 is legislation extended beyond workers party 
to a contract of employment, and made no distinction between their coverage 
of part-time and temporary workers and their ‘standard’ counterparts; a model 

²⁶ Sandra Fredman, ‘Precarious Norms for Precarious Workers’, in Fudge and Owens, Precarious 
Work, n 5 above, 176–200, at 182.

²⁷ See further Ch 3, Sect 3.1.
²⁸ See further Ch 4, Sect 4.1. See also Leighton, n 5 above.
²⁹ See further Ch 2, Sect 2.

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Non-Standard Work, Flexibility, and United Kingdom Labour Law10

that has been refl ected in subsequent anti-discrimination measures.³⁰ From this 
point, then, UK labour law has been off ered twin models for its coverage, and 
also embodied a tension between limited and expansive coverage that persists 
today in its interface with non-standard forms of work. 5 is tension between 
these twin models of coverage, one shaped to embody the standard employment 
relationship in legislative form, the other to reach beyond it to groups of workers 
whose working relationships diverge along one or more axes from this paradigm, 
continues to fracture labour law. Indeed, this binary divide has been of some 
 signifi cance over the period in which the regulation of non-standard work has 
been reformed by the New Labour government, since this programme of reform 
has, in part, had recourse to the anti-discrimination legislation as a model for 
bringing non-standard workers within the embrace of the law.

Central to the literature that examines the standard model’s failure to capture 
the range of alternative confi gurations in which workers engage in paid labour is 
an exploration of its implications for gender equality, in work that highlights the 
legacy of the standard employment relationship as a model tailored to protect the 
male workers dominant in the heavy manufacturing era in which it emerged, and 
therefore crafted to suit their working arrangements and lifestyles.³¹ 5 is work 
has exposed the standard model to have articulated and sustained the male bread-
winner/female caregiver model, by envisaging men to engage in paid labour, and 
women to exit the labour force on marriage or childbirth to take primary respon-
sibility for unpaid caring and domestic labour and to engage in paid work only 
in non-standard forms, to supplement the ‘male wage’. As a consequence, women 
have been particularly disadvantaged by the centrality of the model of the arche-
typal worker, including in the labour law arena. Moreover, the gendered impact 
of the standard model has been exacerbated by its persistent infl uence over recent 
decades in which growing numbers of women have entered the labour force, 
forming a central element of the broader failure of labour law to respond to tran-
sitions in the nature and structure of employment relationships and the needs of 
contemporary workers. As has been observed in the literature, in the period in 
which the standard employment relationship was born, legal rights grounded on 
this model coalesced in the form of employment that was overwhelmingly dom-
inant, and therefore aligned with the working lives of a substantial number of 
workers.³² 5 e infl uence of this model, however, has lingered beyond this era 

³⁰ Disability Discrimination Act 1995; Employment Equality (Religion or Belief) 
Regulations 2003 (SI 2003/1660); Employment Equality (Sexual Orientation) Regulations 2003 
(SI 2003/1661); and Employment Equality (Age) Regulations 2006 (SI 2006/1031). 

³¹ See eg Rosemary Crompton, ‘Non-standard Employment, Social Exclusion, and the 
Household: Evidence from Britain’, in Jens Lind and Iver Hornemann Moller, Inclusion and 
Exclusion: Unemployment and Non-standard Employment in Europe (Aldershot: Ashgate, 1999), 131; 
Sandra Fredman, ‘Labour Law in Flux: 5 e Changing Composition of the Workforce’, Industrial 
Law Journal, 256 (1997), 337–52, at 33; Fudge and Owens, ‘Precarious Work’, n 5 above, at 4, 11.

³² On the transitory nature of the dominance of the non-standard worker, see Regalia, n 6 
above, at 7.
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Non-Standard Work as a Form of Flexibility 11

and, as this book highlights with respect to the UK, has had a particularly harsh 
impact on women. 5 is point is returned to throughout the book and considered 
in most detail in the discussion of part-time work in Chapter 3.

3. Non-Standard Work as a Form of Flexibility

In conjunction with the persistent infl uence of the account of non-standard 
 working patterns as marginal, refl ected in and perpetuated by labour law, a con-
trasting current that has shaped the regulation of these forms of work is the quest 
for labour market fl exibility that has dominated the employment policies of indus-
trialized countries since the 1980s.³³ Indeed, there is a striking discrepancy in the 
depiction of non-standard working arrangements in the literature that explores 
their tendency towards precariousness and in the employment  policy documents 
that valorize them as benefi cial for employers, workers, and the  economy. As a 
consequence, this book is concerned with working relationships that have both 
been governed by labour law as insignifi cant deviants from the paradigm of the 
standard employment relationship and hailed in the employment policy arena as 
‘fl exible’ forms of work to be nurtured and promoted.

A primary strand of the analysis in this study is an examination of the role 
and value ascribed to the various forms of non-standard work in the fl exibility 
discourse that is being elaborated in UK employment policy and of how this 
account of fl exibility envisions the treatment of these workers under the labour 
law regime. To do this, the book traces the infl uence of the fl exibility narrative 
on the relevant legislation and court and tribunal decisions, and in particular 
on the initiatives taken in recent years to extend the protection of labour law 
to non-standard workers. To ground this endeavour, this section examines the 
 policy discourse from which the contemporary approach to non-standard work 
has evolved, and in which the recent measures to reform the regulation of these 
working patterns are embedded, to identify the value ascribed to labour market 
fl exibility, the processes and adjustments it is assumed to entail, and, in particu-
lar, the faith invested in non-standard working patterns. Its aim is to illumin-
ate the ambitions that are held for these working arrangements and the reigning 
notions of how they should be regulated.

3.1   e Pre-eminence of Labour Market Flexibility

Britain needs a fl exible and effi  cient labour market in which enterprise can fl ourish, com-
panies can grow, and wealth can be created.³⁴

³³ See Standing, n 3 above.
³⁴ Department of Trade and Industry (DTI), White Paper, Fairness at Work (Cm 3968) 

(London: HMSO, 1998), at para 2.10.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law12

5 e promotion of labour market fl exibility as a pathway to economic pros-
perity is a hallmark of the labour market policy of the New Labour govern-
ment. It was elaborated early in its tenure in the fl agship labour law policy 
document, the 1998 White Paper, Fairness at Work, which outlines the gov-
ernment’s vision for labour law and was the starting point for a number of the 
legislative measures introduced during its fi rst term, including to establish 
a new statutory procedure for trade union recognition, extend the period of 
statutory maternity leave, and halve the two year qualifying period for the 
right to be protected against unfair dismissal.³⁵ Fairness at Work is also among 
the policy documents that have elaborated the role envisioned by the Labour 
government for fl exibility, both its signifi cance as an aspiration for the UK 
labour market, and, less precisely, as will be discussed below, its nature and 
implications for labour law.

Fairness at Work embeds labour market fl exibility in a broader vision of the 
UK economy in which the government’s primary goal is to enhance and spread 
prosperity and the primary mode of realizing this goal to build and maintain 
a competitive economy.³⁶ Adopting the language of the ‘high road’, the paper 
rejects a model of competition grounded in low-skill, low-wage jobs in favour 
of a ‘high-quality, high performance, high skills, high productivity, high value’ 
economy.³⁷ It then identifi es the three ‘pillars’ of the government’s strategy 
for competitiveness: creating strong markets in which competition can foster 
innovation and spread ‘best business practices’; encouraging ‘modern compan-
ies’, defi ned as those that develop their workforces, ‘work with all their partners 
in constructive business relationships’, and ‘are open to new ideas’; and building 
‘an enterprising nation,’ as a source of innovation and in which individuals and 
fi rms are able to take risks.³⁸

5 e role for fl exibility embedded in this vision of the economy emerges most 
prominently in the government’s elucidation of its two primary objectives for the 
labour market, of effi  ciency and fairness:

We want to see effi  ciency because we want people to work well enough and hard 
enough to generate prosperity for the country as a whole. And we want to see fairness 
because people at work deserve to be treated decently—and they perform better when 
they are.³⁹

5 ese twin goals are correlated with the two ‘keys’ to securing them: ‘employ-
ability’, which is defi ned as ensuring that workers are ‘well prepared, trained 
and  supported’ on entering the labour market and throughout their working 

³⁵ 5 e White Paper is characterized as ‘a statement of the Government’s principles’ on labour 
law. DTI, Fairness at Work, ibid, at 1.11

³⁶ Ibid, at para 1.1.
³⁷ Ibid, at para 1.3. See also Analytical Report (London: HMSO, 1998), at para 1.3.
³⁸ Fairness at Work, n 34 above, at para 1.3.
³⁹ Ibid, at para 2.12.
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Non-Standard Work as a Form of Flexibility 13

lives; and ‘fl exibility’, through which fi rms are able to adapt quickly to changing 
demand, technology, and competition.⁴⁰

In valorizing labour market fl exibility, the Labour government has adhered to 
the now conventional policy assumption that it is the key to averting unemploy-
ment and stimulating job creation; fl exibility helps generate competitive busi-
nesses, which, it is assumed, ensure employment growth.⁴¹ 5 e government’s 
stated aim in this regard is full employment, a goal that was set out in the 2001 
Green Paper, Towards Full Employment in a Modern Society.⁴² 5 is parallels a 
shift within the EU-level policy discourse towards the same objective, which 
 culminated at the Lisbon European Council of March 2000 in a pronouncement 
that full employment is a goal of the Union,⁴³ replacing the prior aspiration to a 
‘high level’ of employment refl ected in Article 2 of the Treaty of Amsterdam.⁴⁴ 
In the UK, given the comparatively low levels of unemployment in recent years, 
the policy documents highlight the need to end long-term unemployment and to 
integrate the economically inactive into the labour market, and display a particu-
lar concern for the concentration of unemployment among certain regions, age 
groups, and minority ethnic communities.⁴⁵

New Labour’s employment policies, then, exhibit a continuity with those of 
the Conservative administrations that governed the UK during the 1980s and 
1990s, at least in the centrality of their call for enhanced labour market fl exibil-
ity. 5 e assumption that fl exibility, of some orientation, will be a key feature of 
the UK labour market has not been dislodged, and its advantages are expressed 

⁴⁰ Ibid, at para 2.13.
⁴¹ Analytical Report, n 37 above, at para 1.3. 
⁴² Department for Education and Employment Green Paper, Towards Full Employment in a 

Modern Society (Cm 5084) (London: HMSO, 2001).
⁴³ 5 is goal is expressed as targets, of overall employment of 70 per cent and a more than 

60 per cent employment rate for women by 2010. Presidency Conclusions, Lisbon European 
Council, 23 and 24 March 2000, Bull EU-3/2000, 7–17, para 30. 5 e 2005–10 Social Agenda 
retains the goal of full employment. Commission of the European Communities, Communication 
from the Commission on the Social Agenda, COM(2005) 33 fi nal (Brussels: Commission of the 
European Communities, 2005). 

⁴⁴ See Catherine Barnard, EC Employment Law, 3rd edn (Oxford: Oxford University Press, 
2006), at 26; Diamond Ashiagbor, � e European Employment Strategy: Labour Market Regulation 
and New Governance (Oxford: Oxford University Press, 2005), at 115–20, 139. Ashiagbor argues 
that the Lisbon Council off ered ‘a rather modest version of full employment’ compared to the post-
war concept (at 167).

⁴⁵ See DTI, Full and Fulfi lling Employment (London: HMSO, 2002), at 6 and 37. 5 e paper 
notes the low employment rates of lone parents, mainly lone mothers; disabled people; ethnic 
minority groups, particularly people of Pakistani/Bangladeshi origin and especially women; the 
over 50s; people with no formal qualifi cations; and some local areas, in particular parts of London, 
Wales, and Northern Ireland (at 39). On the concentration of unemployment on selected individ-
uals, households, and socio-economic groups and in geographical areas and New Labour’s  policy 
responses, see Richard Dickens, Paul Gregg, and Jonathan Wadsworth, ‘New Labour and the 
Labour Market’, Oxford Review of Economic Policy, 16 (2000), 95–113. Freedland and Davies have 
pointed out that the unemployment rate of around 5 per cent over most of the period since 2000 
‘would have been regarded as representing no more than moderate success in any period up until 
the middle of the 1970s’. Towards a Flexible Labour Market, n 13 above, at 234–5.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law14

with some force as numerous and far-reaching. As discussed in the  following 
sections, however, the government’s conceptions of the forms that fl exibility 
should take and its implications for labour market regulation, including for 
labour rights, diff er from the starkly neo-liberal approach of its Conservative 
predecessors. Moreover, there are also prominent strands of the policy rhetoric 
that distinguish New Labour’s policy documents from those of the Conservative 
governments, in particular the vision of the objectives to which labour market 
fl exibility can be harnessed.

One prominent trend, for example, has been for calls for fl exibility to be 
embedded in the discourse of the ‘knowledge economy’, mirroring state-
ments on the need for economies to be grounded on high levels of education, 
skills, and innovation that have been a hallmark of employment policies across 
industrialized countries over the last decade. At the EU level, for example, this 
theme has been most visible in the unveiling at the Lisbon Summit of a new 
 ‘strategic goal’ for the Union to be, by 2010, ‘the most competitive and dynamic 
 knowledge-based economy in the world’, and thereby to regain the conditions 
for full employment.⁴⁶ In the UK, the Labour government has also promoted 
the notion of the knowledge economy with some vigour as the path to competi-
tiveness and employment, most visibly in its 1998 White Paper, Our Competitive 
Future: Building the Knowledge Driven Economy.⁴⁷ Labour market fl exibility 
remains paramount within this discourse, and its suggested implications for 
both fi rms and workers generally  mirror those long familiar from the fl exibility 
debates, of ensuring a swift response to change. In this context, the emphasis is 
frequently on the need to adapt to technological advances, and the primary sug-
gestions are that businesses should be suffi  ciently fl exible to respond quickly to 
technological developments, including by recruiting highly skilled workers, and 
that individ uals should equip themselves with the kind of skills needed to secure 
employment in the knowledge economy.⁴⁸

5 e other feature of the Labour government’s employment policy  documents 
that distinguishes them from those of the Conservatives, which is particularly 
signifi cant in teasing out the role ascribed to non-standard forms of work, is the 
prominence of supply-side rationales for labour market fl exibility.⁴⁹ In this regard, 
most attention is devoted to the need for fl exibility on the part of parents, which 
emerges in discussions of ‘work-family balance’ or ‘work-life balance’,⁵⁰ and 
embraces fl exibility in working hours, including time-off  for family  emergencies, 

⁴⁶ Presidency Conclusions, n 43 above, at paras 5–6. 
⁴⁷ DTI, White Paper, Our Competitive Future: Building the Knowledge Driven Economy 

(Cm 4176) (London: HMSO, 1998).
⁴⁸ DTI, Fairness at Work, n 34 above, at para 2.10; DTI, Analytical Report, n 37 above, at 

para 4.34.
⁴⁹ On the demand- and supply-side rationale for labour market fl exibility, see Deakin and Reed, 

n 2 above, at 4–6.
⁵⁰ DTI, Full and Fulfi lling Employment, n 45 above, at 41.
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Non-Standard Work as a Form of Flexibility 15

and working from home.⁵¹ 5 is supply-side account of fl exibility also, how-
ever, envisages a broader role for non-standard forms of work, here repackaged 
as ‘fl exible’ working arrangements, in integrating underrepresented groups into 
the labour force, not only women, but also two other groups of workers who 
are suggested not to want, or to be unable to take up, full-time permanent jobs, 
namely older workers and students.⁵² 5 is supply-side account of fl exibility is 
not, however, it is worth noting, presented as solely in the interests of workers, 
but often tied, implicitly or explicitly, to instrumental goals. 5 us, the objective 
of reconciling work and family life is confi gured as ensuring parents work more 
 productively (‘[h]elping employees to combine work and family life satisfactorily 
is good not only for parents and children but also for businesses’⁵³), and sug-
gested to advance competitiveness by off ering businesses a larger pool of available 
workers, especially the highly skilled.⁵⁴

3.2 Flexibility and Non-Standard Work in Labour Market Policy

In line with the observation that ‘fl exibility’ is an elusive term that can be attached 
to a diverse range of features in a given labour market, a review of the New 
Labour government’s employment policy documents leaves a stronger impression 
of the government’s conviction that the UK labour market should be more fl ex-
ible, and of the benefi ts expected to fl ow from this transition, than of the forms 
of work organization, contractual arrangements, and regulatory techniques that 
fl exibility is understood to embrace.⁵⁵ Despite the deference shown to labour 
 market fl exibility and the faith invested in it as one of the pathways to economic 
 success, the policy documents tend not to embody any expansive enunciation of 
its dimensions.⁵⁶ Regardless of the elasticity of the term, however, pinning down 
with more precision the meanings and implications of fl exibility in specifi c policy 
contexts is a useful endeavour, not only to engender a degree of clarity about what 
it is understood to entail but also, as is refl ected in the approach adopted in this 

⁵¹ DTI, Fairness at Work, n 34 above, at para 5.3. Flexibility in working time is stated to be part 
of a broader set of initiatives, including the National Childcare Strategy and the Working Families 
Tax Credit (at para 5.4).

⁵² DTI, Full and Fulfi lling Employment, n 45 above, at 7, 41, 44. 
⁵³ DTI, Fairness at Work, n 34 above, at para 5.2. 
⁵⁴ Ibid, at para 5.1.
⁵⁵ On the elusive nature of labour market fl exibility, see Deakin and Reed, n 2 above, at 4; 

Francesca Bettio and Samuel Rosenberg, ‘Labour Markets and Flexibility in the 1990s: 5 e 
Europe-USA Opposition Revisited’, International Review of Applied Economics, 13 (1999), 
269–79, at 269; Bernard Casey, Ewart Keep, and Ken Mayhew, ‘Flexibility, Quality, and 
Competitiveness’, National Institute Economic Review 168 (1999), 70, at 70; Peter Wagner, ‘5 e 
Exit from Organised Modernity: “Flexibility” in Social 5 ought and in Historical Perspective’, 
in Bo Stråth (ed), After Full Employment: European Discourses on Work and Flexibility (Brussels: 
PIE—Peter Lang, 2000), 35–63.

⁵⁶ An exception is the Treasury study, EMU and Labour Market Flexibility, which off ers a 
 typology of various forms of fl exibility. HM Treasury (London: HMSO, 2003), Chapter 2. 

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Non-Standard Work, Flexibility, and United Kingdom Labour Law16

book, to assess how it infl uences the regulatory regimes that shape the legal pro-
tection of the workers involved.

At the risk, then, of ascribing to the UK employment policy literature a more 
coherent vision of labour market fl exibility than it can reasonably support, a 
more probing analysis of these documents off ers a degree of detail on the forms 
of fl exibility that are being advocated and their overlap with the non-standard 
working arrangements outlined in the previous section, including the four 
forms that are addressed in this book. 5 is examination is undertaken by tying 
the dimensions of labour market fl exibility that appear in the policy documents 
to certain of the forms identifi ed in the typologies of fl exibility off ered by the 
research literature, an endeavour that contributes to the analysis in the remain-
der of the book by underpinning its attempt to assess the extent to which the 
discourses of fl exibility that dominate the policy literature have infl uenced the 
regulation of non- standard work, whether in the crafting of legislative measures 
of a domestic origin, the transposition of EU-level instruments, or the deliber-
ations of the courts.

At the level of the fi rm, a number of strategies for the organization of work 
and the terms on which labour is hired have been promoted under the rubric of 
fl exibility in recent years, which, drawing on the forms of fl exibility identifi ed 
in the research literature most relevant to non-standard work, can be classifi ed 
as advancing fl exibility in its functional, temporal, or numerical forms.⁵⁷ 5 e 
notion of functional fl exibility, as refl ected in fi rms in which workers possess and 
deploy a broad range of skills that enable them to adapt to the introduction of 
new technologies, for example, to undertake a variety of diff erent tasks, or be 
redeployed between diff erent jobs,⁵⁸ is most often identifi ed in the literature as 
emanating from the EU. Most prominent in these discussions is the European 
Commission’s 1997 Green Paper, Partnership for a New Organisation of Work,⁵⁹ 
which promoted a transition from fi xed systems of production to what it char-
acterizes as ‘the fl exible fi rm’, a model of the modern enterprise as ‘high trust 
and high skill’ staff ed by workers equipped with interchangeable skills.⁶⁰ 5 is 
approach has more recently been pursued under the ‘adaptability’ theme of the 
European Employment Strategy (EES), including in the 2005–2008 policy 
guidelines in the call for the ‘promotion and dissemination of innovative and 
adaptable forms of work organisation, with a view to improving quality and 
productivity at work’.⁶¹

⁵⁷ Most typologies also include fi nancial fl exibility, on which see Casey et al, n 55 above, at 71.
⁵⁸ Deakin and Reed, n 2 above, at 4; Arne L Kalleberg, ‘Organizing Flexibility: 5 e Flexible 

Firm in a New Century’, British Journal of Industrial Relations, 39 (2001), 479–504, at 481.
⁵⁹ Commission of the European Communities (CEC), Green Paper: Partnership for a 

New Organisation of Work COM(97) 128 fi nal (Brussels: Commission of the European 
Communities, 1997). 

⁶⁰ CEC, Partnership for a New Organisation of Work, ibid, Introduction.
⁶¹ CEC, Employment Guidelines 2005–2008, Guideline No 32, OJ [2005] L205/21.
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Non-Standard Work as a Form of Flexibility 17

Calls for enhanced functional fl exibility are, however, also found in the domes-
tic policy literature, including the 2003 HM Treasury study EMU and Labour 
Market Flexibility, which singles it out as part of the most developed available 
typology of the forms of fl exibility favoured by the New Labour government.⁶² 
5 is document advances a conception of functional fl exibility, however, that 
notably diverges from the defi nitions commonly found in the academic litera-
ture and EU employment policy. From the starting point that ‘[s]killed work-
ers can adapt faster and more eff ectively to technological change, making the 
economy more fl exible and more productive over the longer term’,⁶³ EMU and 
Labour Market Flexibility, while depicting functional fl exibility as ‘the ability of 
the labour force to acquire and apply diff erent skills’,⁶⁴ views it as emerging in 
the shifting between jobs in the external labour market, rather than within the 
fi rm; its aspiration is that workers ‘have the basic skills to compete for a wide 
and  changing range of jobs’.⁶⁵ 5 is conception of functional fl exibility is strongly 
related to the notion of ‘employability’ as it has emerged within UK employment 
policy, which is returned to below, in that it shifts the locus of security towards the 
capacity of individual workers to move smoothly between jobs, rather than the 
more expansive approach that has been present within EU employment  policy, 
which has coupled a desire for employability with a conception of security that 
can also be centred in the individual fi rm.⁶⁶

In contrast to the Treasury study, the 2002 Department of Trade and Industry 
discussion paper, High Performance Workplaces, addresses work organization in 
ways that refl ect the concept of functional fl exibility in its more familiar form, 
by off ering a vision of fi rms characterized by ‘high levels of adaptability, fl exi-
bility, and involvement by both employees and employers’.⁶⁷ Its elaboration 
of the  components of this brand of functional fl exibility is aligned with the 
paper’s objective, which was to launch the debate on the transposition of the 
EC Information and Consultation Directive⁶⁸ into UK law, and therefore most 
prominently features calls for fi rms to improve their methods of communication 

⁶² 5 is study identifi es the characteristics of fl exible labour markets as wage fl exibility, 
 geographic labour mobility, employment fl exibility (‘demonstrated by a high incidence of part-time 
working and the adoption of fl exible working practices’), and functional fl exibility. HM Treasury, 
EMU and Labour Market Flexibility, n 56 above, Chapter 2.

⁶³ Ibid, at para 2.102.
⁶⁴ Ibid, at para 2.103.
⁶⁵ Ibid. 
⁶⁶ CEC, Partnership for a New Organisation of Work, for example, suggested the ‘key issue’ is 

to strike the right balance between fl exibility and security, and that ‘[w]orkers need above all to be 
reassured that after the changes are made they will still have a job and that this job will last for a 
reasonable time’. CEC, n 59 above, para 31. Although see CEC, Green Paper, Modernising Labour 
Law to Meet the Challenges of the 21st Century COM(2006) 708 fi nal (Brussels: CEC, 2006).

⁶⁷ DTI, High Performance Workplaces: � e Role of Employee Involvement in a Modern Economy. 
A Discussion Paper (London: HMSO, 2002), at 1.5.

⁶⁸ Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 
establishing a general framework for informing and consulting employees in the European 
Community, OJ [2002] L80/29.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law18

and consultation.⁶⁹ 5 e paper also, however, alludes to functional fl exibility as 
fuelled by workers who possess a broad range of skills, here in the image of a 
‘trade-off ’ between intra-fi rm security and functional fl exibility, in a reference to 
‘modern, high performance workplaces’ as including those in which agreements 
have been reached for employment security in exchange for ‘fl exibility’ from indi-
viduals on how they will be deployed within the fi rm.⁷⁰

5 ese gestures towards functional fl exibility are relevant to the debates on the 
protection of non-standard workers, in part because the available evidence sug-
gests that substantial numbers of these workers do not have access to the training 
that would ensure the skills needed to work within an internally fl exible fi rm 
or, in the Treasury’s version of functional fl exibility, successfully compete for 
available jobs. 5 e functional fl exibility strand of the fl exibility discourses is also 
of particular relevance to one of the forms of non-standard work, namely semi-
dependent work,⁷¹ since the vision of the organization of work embodied in the 
policy documents tends to point to workers who have a high degree of auton-
omy and control over their work and the way it is performed, a kind of working 
relationship that has proven ill-suited to the dominant legal conceptions of the 
employment relationship, as is discussed in detail in Chapter 2.⁷²

5 e notions of fl exibility deployed in UK employment policy are of a more  direct 
relevance to non-standard working arrangements to the extent that the  policy 
documents promote ‘temporal’ and ‘numerical’ forms of fl exibility. Temporal 
fl exibility, usually defi ned to embody techniques that permit a divergence from 
the temporal dimension of the standard employment relationship, the nine-
to-fi ve, Monday-to-Friday workweek, embraces both traditional techniques, 
such as overtime or shift work, and more recent ones, including annualized 
hours and compressed workweeks, but is relevant to this book primarily when it 
takes the form of part-time work. In contrast, ‘numerical’ fl exibility is defi ned to 
embrace strategies that allow fi rms easily to adjust their staffi  ng levels, through 
liberal hiring and fi ring policies, for example, the subcontracting of work, or, in 
the primary concern of this book, hiring workers on a temporary basis, whether 
directly or through an employment agency.⁷³ Both the temporal and numerical 
dimensions of fl exibility, including in the form of non-standard working arrange-
ments, are promoted in the policy literature. 5 ey are confl ated, for example, in 
EMU and Labour Market Flexibility under the rubric of ‘employment fl exibility’, 
which is initially defi ned as ‘the ability, or willingness, of employees to change 

⁶⁹ DTI, High Performance Workplaces, n 67 above, at para 2.1. On functional fl exibility as 
entailing participation in decision-making, see Kalleberg, n 58 above, at 481.

⁷⁰ DTI, High Performance Workplaces, ibid.
⁷¹ For a defi nition of this form of work, see Ch 2, Sect 2.2.
⁷² Ibid. 
⁷³ Part-time work has been classifi ed as either a form of ‘numerical’ or ‘temporal’ fl exibility. 

Compare, for example, Casey et al, n 55 above, at 71 and Jonathan Michie and Maura Sheehan, 
‘Labour Market Deregulation, “Flexibility” and Innovation’ Cambridge Journal of Economics, 
27 (2003), 123–43, at 126.
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Non-Standard Work as a Form of Flexibility 19

employment quickly’,⁷⁴ but discussed as refl ected in part-time and temporary 
work as well as non-standard working time arrangements such as shift work, 
night work, and weekend work, the voluntary termination of employment, and 
the evidence of substantial variations in the length of weekly working hours in the 
UK.⁷⁵ It is also with regard to temporal and, to a lesser extent, numerical forms of 
fl exibility that the supply-side dimension of fl exibility mentioned earlier emerges. 
5 is mainly takes the form of calls for fl exibility in working time, although refer-
ences can also be found to temporary agency work,⁷⁶ and, in particular, part-time 
work, which, previously regarded as a peripheral form of employment, now takes 
centre-stage as a prized form of fl exibility of value to the workforce as a whole and 
parents in particular.⁷⁷

It is worth noting that these notions of fl exibility have emerged within a dis-
course in which the extent of non-standard working arrangements, rather than 
raising concerns about the quality of work or worker protection, is adopted 
instead as an indicator of the health of the labour market. EMU and Labour 
Market Flexibility, for example, favourably assesses the degree of fl exibility in the 
UK labour market as refl ected in high levels of part-time and temporary work;⁷⁸ 
and both High Performance Workplaces⁷⁹ and the document designated as the 
policy statement for New Labour’s third Parliament, Success at Work: Protecting 
Vulnerable Workers, Supporting Good Employers,⁸⁰ celebrate the extent of ‘diverse 
and fl exible’ working arrangements, highlighting part-time and temporary 
agency work. Moreover, coupled with, and related to, this theme of the value of 
diversity, is a notion of worker-choice that, as will become clear in subsequent 
chapters, permeates the policy and legal discourses on non-standard work, and 
in which the availability of non-standard work is depicted as responding to the 
needs of workers. In part, this discourse is present in, and sustained by, a  reliance 
on data on workers’ preferences, which, although notoriously diffi  cult to inter-
pret, are adopted as the primary indicator of the desirability of non-standard 
work.⁸¹ As a consequence, the voluntary nature of non-standard work appears to 

⁷⁴ HM Treasury, EMU and Labour Market Flexibility, n 56 above, at para 2.85.
⁷⁵ Ibid, at paras 2.85–2.101.
⁷⁶ It is suggested in Full and Fulfi lling Employment, for example, that temporary agency 

work benefi ts ‘individuals who do not want to enter into long-term employment commitments’. 
Department of Trade and Industry, n 45 above, at 9.

⁷⁷ See further Ch 3.
⁷⁸ 5 e study also refers to shift and evening work, job turnover in the form of voluntary termin-

ations, and diversity in the duration of weekly working hours. HM Treasury, EMU and Labour 
Market Flexibility, n. 56 above, at paras 2.85–2.101.

⁷⁹ DTI, High Performance Workplaces, n 67 above, at para 1.3. 
⁸⁰ DTI, Success at Work: Protecting Vulnerable Workers, Supporting Good Employers (London: 

HMSO, 2006), at 5.
⁸¹ EMU and Labour Market Flexibility, for example, highlights the low rates of involuntary 

part-time and temporary employment (HM Treasury, n 56 above, para 2.96). For a  critique of 
notions of worker choice in statistical data see Colette Fagan, ‘Time, Money and the Gender 
Order: Work Orientations and Working Time Preferences in Britain’, Gender, Work and 
Organization, 8 (2001), 239–66.
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Non-Standard Work, Flexibility, and United Kingdom Labour Law20

preclude a consideration of the quality of these jobs, including the level of legal 
protection they attract, and their long-term implications for workers’ lives, of the 
kind that is inspired by the notion of precariousness outlined in Section 2.1.

Another aspect of the policy context in which the dominant notions of labour 
market fl exibility are embedded, of signifi cance to its identifi cation with non-
standard working arrangements, is the government’s overarching objective of 
promoting ‘employability’. 5 is notion has dominated the government’s con-
ceptualization of unemployment, both its causes and the viable responses to it, 
including through the grounding of its set of ‘New Deals’ for the unemployed 
in ‘active’ labour market approaches that are aimed at enhancing the ‘employ-
ability’ of the unemployed, in this context taken to imply, in the words of Peck 
and 5 eodore, a ‘collection of work characteristics, including attitudes towards 
work, expectations regarding employment and wages, and behaviours . . . that 
are increasingly seen as determinants of employment chances’.⁸² Aside from its 
centrality to the government’s policies on unemployment, however, the notion 
of employability is of broader import, to the extent that it has come also to be 
viewed as the pathway to security in working life. In this guise, employability 
connotes both fl exibility and security: ‘fl exibility’, since, as discussed above, it 
is defi ned, in one of its forms, as the capacity to change jobs easily; and security, 
since this is envisaged to emerge from improved educational standards and work-
place training, which, in turn, are suggested to ensure that workers can easily 
change jobs, and thereby realize a form of security across their working lives. 5 is 
policy approach is captured, for example, in a 2006 Treasury paper published 
jointly with the Swedish Finance Ministry, which identifi es as the appropriate 
policy response to the globalized economy, ‘protecting an individual’s employ-
ability, not specifi c jobs or declining sectors’.⁸³

5 e latter elaboration of the notion of ‘employability’, to connote security, has 
implications for the regulation of non-standard work; more specifi cally, it has the 
potential to colour policies on, and the regulation of, temporary forms of work. 
Under a model in which security is no longer anchored in a long-term job, but 
instead lies in the ability of workers readily to shift between diff erent jobs across 
the course of their lives, temporary jobs are not as problematic as they are in 
a policy context that understands the rupturing of an employment relationship 
to be of greater signifi cance to the worker concerned. For within a labour mar-
ket policy discourse in which long-term attachment to the same fi rm or job is 
not highly valued, temporary work becomes not an aberration, but instead could 
even approach the optimum confi guration of working life. As a result, the focus 
on employability could detract from a concern for the quality of temporary jobs 

⁸² Jamie Peck and Nikolas 5 eodore, ‘Beyond “Employability” ’, Cambridge Journal of Economics, 
24 (2000), 729–749, at 731.

⁸³ 5 is is characterized as a ‘social bridges’ approach. HM Treasury, National Reform Programme 
2006 (London: HMSO, 2006), at 39, citing Swedish Ministry of Finance and HM Treasury, Social 
Bridges: Meeting the Challenges of Globalisation (London: HMSO, 2006). 
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to the extent that it displaces any consideration of their temporary nature as in 
itself presenting problems for the workers who engage in them, a point that is 
returned to in Chapter 4.⁸⁴

3.3 Labour Law and Flexibility in Contemporary 
UK Policy Discourse

To enrich the classifi cations of fl exibility that are focused on the fi rm level, an 
analysis centred at the level of the system of regulation can be extended to the 
contemporary labour market policy discourse in the UK in order to elucidate 
its visions of the relationship between the microeconomic aspirations captured 
by the conventional classifi cations of fl exibility and labour market regulation, 
including the primary concern of this book, the fi eld of labour law.⁸⁵ 5 e object-
ive of this study, as noted earlier, is to examine dominant understandings of the 
role and value of non-standard work, and the notions of fl exibility and the role 
of labour law that emerge from policy discourses, legislative measures, and court 
decisions. In particular, the objective is to examine the set of measures tailored 
towards protecting non-standard workers, to highlight their advances and limita-
tions, while attending to the implications of their situation within an overarching 
discourse of the need for labour market fl exibility. 5 is section off ers a backdrop 
to this project by situating the regulation of non-standard work in the UK within 
the broader discourses on labour market regulation that appear, at least to some 
degree, to be informing it.

5 e account of labour market regulation as undermining labour market fl exi-
bility has proven durable across industrialized economies since its emergence in 
the 1980s and prominence in the debates instigated by the OECD Jobs Study 
in the 1990s. 5 is account, of legal regulation inciting ‘rigidities’ in the labour 
market while ‘fl exibility’ is associated with ‘unregulated’ markets,⁸⁶ persists in 
the dominance of neo-liberal discourses in policy arenas across the globe. 5 e 
contemporary form of these accounts of labour law has become more defi ned 
in recent years, particularly in the international policy arena, and situates legal 
protections within a discourse in which the needs of business are the paramount 
concern. Under this model, labour laws are assessed solely as elements of the 
‘business environment’, and designated as antagonistic to it, a judgement that is 
emphasized in the various available indices in which countries are ranked accord-
ing to their levels of labour market fl exibility, or deregulation, including the most 
infl uential, the World Bank’s Doing Business index.⁸⁷

⁸⁴ Ch 4, Sect 6. 
⁸⁵ On conceptions of fl exibility at the level of the regulatory system, see Deakin and Reed, n 2 

above, at 4 and 6–21.
⁸⁶ Ibid, at 7.
⁸⁷ See World Bank, Doing Business 2007 (Washington: World Bank, 2006). For a critique of the 

methodology of the index with respect to working time regulation, see Sangheon Lee and Deirdre 
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It is well known that the detrimental impact of labour regulation on employ-
ment was an article of faith of the UK’s Conservative governments of the 1980s 
and 1990s, and underpinned a reorientation of the dominant conception of 
labour law in the policy arena, from embodying a protective function to being 
an instrument deployed to advance economic objectives.⁸⁸ Echoing the tenets of 
orthodox economic theory, and in line with the analysis advanced in the OECD 
Jobs Study,⁸⁹ the government viewed state intervention in the labour market as 
distorting supply and demand, thereby restricting employment creation and 
being among the primary causes of unemployment. In line with this ideology, the 
Conservative governments adopted regulatory strategies intended to heighten 
the autonomy of the employer at the fi rm or company level, within the EU by 
opposing proposals for labour law measures, including those designed to protect 
‘atypical’ workers, and in the domestic sphere by dismantling collective rights 
and foreclosing the elaboration of additional individual statutory entitlements 
and restricting the scope of the existing protections.

Given the fl imsy framework of protections available at the time, the 
Conservatives’ deregulatory agenda took a strikingly passive form with regard 
to individual statutory rights, its reform of trade union laws being more active, 
and embracing the repeal of union recognition and extension mechanisms and 
undermining the closed shop. Within the sphere of individual protections, the 
impact of the government’s eff orts on non-standard workers was in part indir-
ect, most obviously in the abolition of the Wages Councils, which set minimum 
wage rates in certain sectors and covered substantial numbers of non-standard 
workers, a signifi cant proportion of them women.⁹⁰ 5 e most direct attack on 
statutory rights was with respect to employment protection rights, which, within 
this broader deregulatory account of labour market fl exibility, were cast as 
rigidities, or ‘barriers to business’, that must be curbed to stimulate growth.⁹¹ 
In this regard, the Conservatives’ deregulatory agenda again disproportionately 

McCann, ‘Measuring Labour Market Institutions? Conceptual and Methodological Questions 
on “Working-Hour Rigidity” ’ in Janine Berg and David Kucera (eds), Labour Institutions in the 
Developing World: Cultivating Justice through Labour Law and Policies (Geneva and London: ILO 
and Palgrave Macmillan, 2008).

⁸⁸ See Davies and Freedland, Labour Legislation and Public Policy: A Contemporary History 
(Oxford: Clarendon Press, 1993); Linda Dickens and Mark Hall, ‘5 e State: Labour Law and 
Industrial Relations’, in Paul Edwards (ed), Industrial Relations: � eory and Practice in Britain 
(Oxford: Blackwell, 1995), 255–303. As an example of the policy literature of this era, see 
Department of Trade and Industry, Burdens on Business: Report of a Scrutiny of Administrative and 
Legislative Requirements (London: HMSO, 1986).

⁸⁹ Organisation for Economic Co-operation and Development, � e OECD Jobs Study: Evidence 
and Explanations (Paris: OECD, 1994).

⁹⁰ 5 e process of dismantling the Wages Councils began with the Wages Act 1986 and was 
completed by the Trade Union Reform and Employment Rights Act 1993. See further Davies and 
Freedland, n 88 above, at 541–5. 

⁹¹ DTI, Burdens on Business, n 88 above, at 13. See also Employment: � e Challenge for the 
Nation (Cmnd 9474) (London: HMSO, 1985); Dickens and Hall point out that the  contemporary 
research ‘failed to fi nd employment protection legislation prevented job creation or inhibited 
recruitment’ (n 88 above, at 272). 
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impacted on non-standard workers. Indeed, a signifi cant element of its eff orts to 
eff ect and sustain a deregulated economy was that it fashioned as a policy prin-
ciple the notion that non-standard workers are not entitled to the same levels of 
protection as workers in standard relationships. In line with this analysis, within 
the employment protection regime the burden of fl exibility was shifted onto these 
segments of the workforce by assigning non-standard workers to lower levels of 
protection, through both actively removing employment protection rights, in the 
case of temporary workers,⁹² and failing to extend the coverage of these protec-
tions to the burgeoning numbers of part-time workers.⁹³

Among the New Labour policy documents that address the role of labour 
law, some adopt a strikingly orthodox neo-liberal analysis reminiscent of the 
policy rhetoric of the Conservative administrations, in particular when  stressing 
the role envisaged for labour market fl exibility in realizing full employment. In 
Full and Fulfi lling Employment, this is refl ected in an analysis of the  infl uence of 
labour standards on employment that is in thrall to the economic orthodoxy, in 
that it assumes a trade-off  between protection and employment and suggests that 
recessions and swings in the economic cycle are exacerbated where businesses 
cannot cut wage and staffi  ng levels ‘quickly and fl exibly’ in response to changes 
in market conditions (‘it is no good avoiding redundancies in the short term if 
the economic consequence is higher unemployment in the longer term’).⁹⁴ 5 is 
paper also elaborates a dichotomy between two clearly delineated constituen-
cies, designated as labour market ‘insiders’ and ‘outsiders’, an image again famil-
iar from orthodox economic theory and hence the OECD Jobs Study and the 
work of the IMF and the World Bank.⁹⁵ Within this school of thought, labour 
rights are deemed the product of ‘rent-seeking’ by these  insiders,  usually defi ned 
to embrace unionized or relatively well-paid workers, and emerging in Full 
and Fulfi lling Employment in the suggestion that regulations, of an unspecifi ed 
nature, that strengthen the position of labour market insiders, again undefi ned, 
generate a pool of long-term unemployed who are diffi  cult to integrate into the 
labour market.⁹⁶

In contrast to this deregulatory rhetoric, however, Fairness at Work off ers the 
image of a balance or integration of social and economic objectives for the labour 
market, encapsulated in the mantra of ‘fl exibility and fairness’:

Effi  ciency and fairness are wholly compatible. It is perfectly possible to have a modern, 
fl exible and effi  cient labour market which is both a vital engine for economic growth and 
business output and a means for people to fi nd well-paid and satisfying jobs.⁹⁷

⁹² See Ch 4, Sect 4.1.
⁹³ See Ch 3, Sect 3.1.
⁹⁴ DTI, Full and Fulfi lling Employment, n 45 above, at 8.
⁹⁵ See eg World Bank, n 87 above.
⁹⁶ DTI, Full and Fulfi lling Employment, n 45 above, at 8. 5 ese points are caveated by the, rather 

imprecise, assurance that ‘[t]o make these points is not to put effi  ciency before the primacy of human 
values’ (at 8–9). 

⁹⁷ DTI, Fairness at Work, n 34 above, at para 2.12.
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5 e White Paper does not suggest that ‘fairness’ will be advanced solely through 
legal regulation; as mentioned earlier, the ‘keys’ to securing effi  ciency and fair-
ness are instead identifi ed as employability and fl exibility.⁹⁸ Indeed, the paper 
suggests, with its approbation, that ‘for most employers and employees the law 
is not the determining factor in their relationships’, exposing an assumption that 
labour standards are relevant primarily when confl ict arises, and that recourse to 
them is in contrast to the majority of workplace agreements, which are suggested 
to be ‘voluntary, constructive and reached without confl ict’.⁹⁹ 5 e role of law, 
within this fairness and effi  ciency model, is to establish minimum standards.¹⁰⁰

5 is latter account of the role of labour law has been identifi ed by Davies and 
Freedland, in the most signifi cant analysis of labour market regulation under 
New Labour, as the dominant one, and that refl ected in the substantive legisla-
tive measures these governments have introduced. 5 ey illuminate the approach 
of the New Labour administration as furthering the shift in the policy dis-
course on the role of labour regulation that was initiated by the Conservative 
governments, from one that centres on the objective of redressing inequality of 
bargaining power to one in which labour market regulation is tailored towards 
promoting full employment and the inclusion of the ‘inactive’ within the paid 
labour force.¹⁰¹ Davies and Freedland point out, however, that the New Labour 
governments have fashioned this approach as less simplistically neo-liberal, by 
coupling it with an attentiveness to the objectives of social and economic inclu-
sion.¹⁰² 5 us, while continuing to assert that regulatory measures should pro-
mote economic effi  ciency, these governments have departed from the policy 
approach of the administrations that preceded them, the clear-cut equation of 
effi  ciency with deregulation, to craft:

 . . . a much more nuanced approach . . . involving a more sophisticated set of economic 
arguments in which the positive value of economic and social inclusion and the positive 
potential of the elevation of ‘market-friendly’ labour standards is recognised rather than 
denied.¹⁰³

Within this broader account of labour regulation, a number of elements of the 
government’s vision as it was set out in Fairness at Work in particular are pertinent 
to the concerns of this book, and returned to in subsequent chapters to examine 
their infl uence on the regulation of non-standard work. A particularly signifi -
cant theme for this study, for example, is the government’s preference for what 
it terms ‘light regulation’, a concept that emerged in the Prime Minister’s fore-
word in the shape of an assurance that, even after the adoption of the legislative 

⁹⁸ Ibid, at para 2.13.
⁹⁹ Ibid, at para 2.14.

¹⁰⁰ Ibid., at para 2.14.
¹⁰¹ Davies and Freedland, Toward a Flexible Labour Market, n 13 above, at 229.
¹⁰² Ibid, at 241.
¹⁰³ Ibid, at 247.
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measures  proposed in the paper, the UK would have ‘the most lightly regulated 
labour market of any leading economy in the world’.¹⁰⁴ 5 is notion of light 
regulation appears in a number of diff erent guises in the policy discourse. In 
certain of its appearances, it borders on the Conservative government’s deregu-
latory approach, and is even at one point fashioned in the same language, in the 
admonition that the legislation proposed in the White Paper should not involve 
unnecessary  ‘burdens on business’.¹⁰⁵ Light regulation also emerges as a corollary 
of the notion of employability, in which education and skills rather than ‘over-
burdensome regulation’ are the ‘best means of equipping business and  people for 
a modern economy’.¹⁰⁶ In other contexts, however, the restrained role for legal 
standards appears in a form more akin to ‘5 ird Way’ or ‘refl exive’ conceptions of 
labour law identifi ed in the academic literature, as a consciously crafted regulatory 
mode, in which the law establishes only basic minimum standards as a ground on 
which voluntary initiatives can be constructed.¹⁰⁷ In this regard, Fairness at Work 
envisages a ‘new culture’ of ‘voluntary understanding and  co-operation’, and a 
role for law in structuring it:

Against such a background the law is there to give shape and support to these new 
understandings and as a last resort to help resolve diff erences and disputes if they should 
arise.¹⁰⁸

With respect specifi cally to non-standard work, the primary policy documents 
have tended not to address it in detail, although they do off er two sets of clues 
to its regulation. First, from the outset, the government rejected any notion that 
it might restrict the availability of non-standard contracts. EMU and Labour 
Market Flexibility, for example, as mentioned earlier, celebrates the availability of 
part-time and temporary work, and warns that if regulations were to ‘constrain 
the choices of employers and employees’ to work in these patterns, they could 
reduce the variety of available working arrangements and thereby threaten to 
increase unemployment.¹⁰⁹ 5 e second indication of the rationale foreseen for 
the regulation of non-standard work is that the supply-side dimension of fl exi-
bility outlined earlier has been conceptualized by the government as embracing 
a signifi cant new role for labour law, of promoting employee-oriented forms of 
fl exibility, especially for parents.¹¹⁰ Most prominently, Fairness at Work expressed 
as among its ambitions realizing ‘a new relationship between work and family 
life’,¹¹¹ in which legislation, in line with the overarching conception of its role, 

¹⁰⁴ DTI, Fairness at Work, n 34 above, Foreword.
¹⁰⁵ Ibid, at para 1.13.
¹⁰⁶ Ibid, Foreword, para 1.
¹⁰⁷ See eg Hugh Collins, ‘Is 5 ere a 5 ird Way in Labour Law?’ in Conaghan et al, n 1 above, 

449–69.
¹⁰⁸ DTI, Fairness at Work, n 34 above, Foreword.
¹⁰⁹ HM Treasury, EMU and Labour Market Flexibility, n 56 above, at para 2.86.
¹¹⁰ See further Ch 3.
¹¹¹ DTI, Fairness at Work, n 34 above, Foreword.
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would underpin a proliferation in voluntary initiatives to this end.¹¹² It mentioned 
as advancing this goal the National Minimum Wage Act, the implementation of 
the Working Time and Parental Leave Directives, and extension of maternity 
leave, but also welcomed the Part-Time Work Directive, heralding a central role 
for part-time work in harmonizing work and family life that is examined in detail 
in Chapter 3. Given this rather limited enunciation of the government’s vision 
for the regulation of non-standard work in the primary policy documents, how-
ever, the approach in this book is to focus also on the documentation associated 
with each of the regulatory reforms pursued by the government, and also on the 
regulatory measures in which these changes are embedded, an approach that is 
pursued in the subsequent chapters of this book.

4.   e Scope and Structure of the Book

5 is book pursues the themes outlined above by analysing the evolution in the 
regulation of non-standard work under UK labour law, focusing in particular 
on the period since the election of the fi rst New Labour government in 1997, 
and on the regulatory measures introduced by this and subsequent govern-
ments to extend labour law’s coverage of non-standard workers and fashion a 
role for the law in alleviating other dimensions of their precariousness. 5 e book 
devotes a chapter to each of the four categories of non-standard work that are its 
 subject: workers who are not legally categorized as employees, part-time workers, 
 temporary workers, and temporary agency workers. In each chapter, the form 
of work under consideration is defi ned and its various confi gurations identifi ed, 
both to stress the heterogeneity of each of these overarching categories and to aid 
the identifi cation of signifi cant distinctions in the legal treatment of the vari-
ous forms of work subsumed under these broad classifi cations. 5 e incidence of 
each of the forms of non-standard work in the UK labour market is indicated, 
where possible, and the available research reviewed that illuminates the working 
experience of non-standard workers, including by indicating the various forms of 
 disadvantage that they encounter.

Each chapter then analyses the policy literature, to unearth its conceptions of 
the form of non-standard work under consideration, drawing out the dominant 
accounts of the role envisaged for these forms of work in the context of the over-
arching quest for labour market fl exibility, and the appropriate modes for their 
regulation, including, in particular, the degree of protection to which the workers 
involved are suggested to be entitled. In order to discern a sense of the evolution in 
the treatment of each category by labour law, the contours of their regulation prior 
to 1997 are examined and continuities with, and divergences from, the contem-
porary regulation are highlighted. Subsequent developments are then examined, 

¹¹² Ibid, at para 5.5.
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through a detailed analysis of the measures introduced by the government to 
address elements of these workers’ disadvantage, and, in the case of part-time 
work, to make the non-standard arrangement available to a broader constituency, 
in an analysis that considers in detail the content of the relevant legislative meas-
ures and their interpretation by courts and tribunals. 5 e objective, in this regard, 
is to assess the nature and potential of the current regulatory settlement and to 
identify the elements of the contemporary regulatory models, and their interpret-
ation, that tend to undermine the protection of non-standard workers.

Chapter 2 is centred on a range of categories of workers who are not captured 
by the dominant legal conceptualization of the employment relationship. It 
therefore focuses on the notion of the employment relationship that is refl ected 
in the standard model, to highlight in particular its assumption of a relationship 
in which a signifi cant level of control is exercised by the employer and which is 
bilateral in form. 5 e chapter traces the embodiment of this model in a  number 
of the most signifi cant statutory protections enacted in UK labour law since the 
1960s, through the tying of their protections to the contract of employment, and 
therefore to the conventional understandings of the employment relationship 
developed by the courts. It then outlines the ways in which this model of the 
employment relationship has limited labour law’s protection by excluding many 
economically dependent workers, singling out a number of categories of workers 
who tend to be excluded, namely semi-dependent workers, casual workers, and 
workers in multilateral relationships. It then examines the reforms introduced by 
the New Labour government with the objective of extending the scope of labour 
law by grounding certain statutory measures in the model of ‘the worker’, a more 
expansive model of personal scope than that of ‘the employee’. 5 e chapter high-
lights, however, that court and tribunal decisions that have set the parameters of 
this model have, in some instances, limited its promise, which is argued to result 
from both an assumption that underpins their analysis, that non-standard work-
ers exercise a signifi cant degree of choice over their working arrangements, and 
a related preoccupation with the formal terms of these workers’ contracts, rather 
than the reality of their working relationships. 5 e chapter also traces the retreat 
from the government’s apparent initial intention to extend ‘the worker’ model to 
a substantial array of existing and subsequent legislation, which culminated in a 
reversion to the use of the ‘employee’ model in later measures.

Chapter 3 is devoted to the form of non-standard work that has been asso-
ciated with fundamental changes in UK labour law, namely part-time work, 
a form of non-standard work which has engendered a reconsideration of the 
purpose of labour law with respect in particular to its roles in advancing gen-
der equality and reconciling work and family life. 5 e chapter addresses, fi rst, 
the role of the sex discrimination regime with respect to both improving the 
terms and conditions of part-time workers and expanding the opportunities to 
work on a part-time basis, through the application of an indirect discrimination 
analysis to the plight of women who work on a part-time basis, or would prefer 
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to. Such claims have been pursued in the UK courts and tribunals and before 
the European Court of Justice, and gave rise to the House of Lord’s decision in 
R v Secretary of State for Employment, ex p Equal Opportunities Commission,¹¹³ 
which held the exclusion of certain part-time workers from the coverage of the 
employment protection legislation to be unlawful under EC law. 5 e chapter 
then examines the twin statutory measures more recently introduced to directly 
regulate part-time work: the Part-time Workers (Prevention of Less Favourable 
Treatment) Regulations 2000, which were introduced to implement the EC 
Part-time Work Directive and are  tailored towards ensuring improved working 
conditions for part-time workers by  permitting them to compare their terms and 
conditions with their full-time colleagues; and the ‘fl exible working’ regime, 
which is an avenue, accompanying the anti-discrimination legislation, through 
which workers can request to work on a part-time basis. It is argued that both 
these measures are constrained by their procedural facets, which limit the abil-
ity of workers to claim the rights they embody.

Temporary workers, the subject of Chapter 4, have also been excluded from 
the coverage of the employment protection legislation and embraced by the anti-
discrimination regime, while an accompanying theme of their regulation has 
been a degree of confusion about how to conceptualize and regulate working 
relationships in which successive fi xed-term contracts are used to engage a worker 
in what is, in eff ect, an open-ended job. 5 e chapter explores the marginaliza-
tion of temporary workers under the employment protection regime, and exam-
ines how it has been ameliorated, to some degree, by the reforms of the Labour 
Government. Temporary workers have also become entitled to a right to equal 
treatment with ‘standard’ workers, in this case those engaged under indefi nite 
term contracts, by the Fixed-term Employees (Prevention of Less Favourable 
Treatment) Regulations 2002, which also set limits on the renewal of fi xed-term 
contracts. 5 is measure, like the regulations on part-time work, stemmed from 
the government’s obligation to implement the relevant EC instrument, the Fixed-
Term Work Directive, while also marking an expansion of the equal treatment 
approach to non-standard work in UK labour law. In this chapter in particular, 
the heterogeneity of non-standard working arrangements is highlighted, and the 
treatment of fragmented forms of temporary work, and casual work in particular, 
is examined in some detail to indicate the extent of their disadvantage, which, it is 
argued, is structured in part by labour law’s inability fully to embrace  fragmented 
working arrangements.

¹¹³ [1994] IRLR 176 (HL). 5 e redundancy payments provisions were held to be in breach 
of Article 119 of the Treaty of Rome (now amended Article 141 of the EC Treaty) and Council 
Directive (EEC) 75/117 on the approximation of the laws of the Member States relating to the 
application of the principle of equal pay for men and women [1975] OJ L45/19, and the unfair dis-
missal provisions in breach of Council Directive (EEC) 76/207 on the implementation of the prin-
ciple of equal treatment for men and women as regards access to employment, vocational training 
and promotion, and working conditions [1976] OJ L39.
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5 e fi nal category of non-standard work examined in this book is temporary 
agency work. 5 is trilateral working arrangement is explored in Chapter 5, which 
documents the long and continuing struggle for temporary agency workers to be 
recognized as employees, and therefore entitled to the coverage of  signifi cant 
 elements of UK labour law, and also to determine which, if either, of the employ-
ment agency and the end-user fi rm, will be considered the employer. As this chap-
ter indicates, the most basic entrance to many of the protections of UK labour 
law, being recognized as an employee during individual stints of work, remains 
an insecure entitlement for temporary agency workers. Moreover, this regula-
tory arena is particularly revealing of the New Labour government’s stance on 
the treatment of non-standard work, in that it has been under no supranational 
obligation, in the shape of a requirement to implement an EU-level measure on 
temporary agency work. As will be argued in Chapter 5, this reliance on domestic 
political will has revealed the government to have adopted a deregulatory stance, 
since it has refrained from introducing a right to equal treatment at the domestic 
level while opposing proposals to this end at the EU level. 5 is chapter suggests 
this reluctance to be related to the centrality in the labour market policy dis-
course of the need to encourage the private recruitment industry. 5 e chapter 
also examines the two reforms that have been introduced to regulate temporary 
agency work: the inclusion in certain statutory provisions of personal scope meas-
ures that clarify the coverage of temporary agency workers and allocate responsi-
bilities between agency and end-user; and the amendments to the measures that 
regulate employment agencies, which have, to some degree, enhanced the protec-
tion of this group of non-standard workers.

5 e book concludes, in Chapter 6, by endeavouring to assess the extent to 
which non-standard workers have been embraced by UK labour law. Noting 
that their integration has gained momentum across the period in offi  ce of the 
New Labour government, it assesses this regulatory evolution as signifi cant. 5 e 
chapter cautions, however, against understanding the various ‘re-regulatory’ 
measures introduced as a comprehensive programme that has signifi cantly 
 reoriented labour law’s treatment of non-standard work, pointing, for example, 
to the impetus of EC law in introducing rights to equal treatment for part-time 
and temporary workers, and the absence of any similar measures with respect to 
temporary agency work. 5 e chapter also highlights the diff erences that can be 
observed in the regulation of each of the forms of non-standard work examined 
in the book—the varying pace and extent of their reform—and highlights the 
inconsistencies and limitations of the approaches adopted, suggesting a number 
of themes that underlie the inchoate nature of these reforms.
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