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aying that may be a test of physical presence 10 deem a person o be
wlent where they spend a significant amount of time in a jurisdiction
o that under the general tests they may be considered resi-

Finally, this chapter shonld be seen as no more than an introdiy
a complex topic which is worthy of a book in its own right. The
devoted to the material here iy very limited and hence the dise
touch only very briefly on some of the main aspects of the topic,

b=

acompany, residence is usually determined in the first instance by
ace of incorporation. Because, however, such a test is easy to avoid
fcting a company’s right to carry on business in the jurisdic-
> residence may also be determined on the basis of the place

rement and control, or sometimes the place of effective
“a company. Typically, a jurisdiction will deem as a resi-
Ay corperation incorporated in the jurisdiction, or incorporated else-
st enfrally managed and controlled (or effectively managed) in

11.2 General Principles of International Taxation

Although each jurisdiction’s taxation system is unique, many
common features and elements and approach various matiers in
wavs. Accordingly, when studying the taxation of internationad
tons it s important to have a broad appreciation of these ¢y
features, The paragraphs below look to some such features; the g
they can give rise to and the issues which they seek (o address. :
ce based system of taxation on the other hand is where i juris-
eks to tax income or profits from a source in the jurisdiction,
ould typically include amounts derived from a business carried
jurisdiction and amounts derived from property (including, but

11.2.1 Residence and source 3s a basis for taxation

The imposition of taxes is ge ;
or territory. In other words, each jurisdiction’s right o . :
5, although potentially limited by its oW Cotst ) vessarily limited to, real property, financial assets and intellectual
located in the jurisdiction,

sombined effect of these two bases of taxation is that jurisdictions
k1o tax residents on their worldwide income (Le. income

country
and enforee tax lay
is senerally respected by other countries even if those 14
cent to those imposed in other jurisdictions.

Nonetheless, traditionally one jurisdiction has not a
jurisdiction 1o enforce their tax Jaws, This has meant that in ord
effective and en
tax laws fo

o

ronoany jurisdiction) and nonere:

ety on their income arising
srceable most jurisdictions have limited the bast the jurisdiction, There are, of course, many exceptions to this
’ basis of taxation, For example, Hong Kong essentially imposes
- ; 1y on 4 source basis and many jurisdictions which adopt a residence
« persons {either individual or corporate) who are eithzr nati laxation grant extensive exemptions in respect of income or
or resident in, the jurisdiction; ol arise outside of the jurisdiction, Nonetheless, if is the preva-

« geonomic activity occurting in the jurisdiction: and , :

o s of taxation which set the stage for double taxation to
s income or profits from property tocated in the Jurisdiobit { interiational transactions.

)

pos

This has led to the common position where jutisdic
tax on a residence basis and/or a source basis. - Double taxation
A residence basis of taxation is where tax1s frnpostd o1 L

. . L. . s o i ‘/r:,‘.; f;:,; g " e {0 O A ferng “) 9 T R D o
profits of a resident irrespective of from wher ¢ main issues in the taxation of international ransactions 1§ the
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physical presence, maintenance of a home, family and socidi 1 ! }w‘ k’, income sjami non-residents on thelr incomwe arising

O o, i Y I i iy drisdiction: This fm sdintely oives rice 10 a rick s e
and financial activitics and; pecasionatly, ot P ! Jupisthiction: This hmmediately gives rise to a risk of double

the tests usually look at where the perso! ~ N ane jurisdictionn koo tacaramount on the basts that it
. : By on resident of the risdicton and another mavoseek toiax
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the same amount on the basis that it has a source in the jurisdie
Competing claims of this type can be referred to as reside
conflicts and are the most common scenario under which in
double taxation potentially arises.

International double taxation can, however, also }"}mcmmi‘;
other circumstances. For example, differences in the
mining the residence status of 2 person may mean that two §

ch treat the same person as a resident; we will refer to this
ssidence conflict, Purther, differences in rules g
source of eome or profits may mean that two or more ;mza

treat the same amount as having a source in their jurisdic
refer to this as a source-source conflict.

It is also tmportant 1w be aware that just as conflicts be
tax systerns can give rise to double taxation. they can also gis
position where an amount of income or profit falls outside they . while under the exemption method fareign income
tax in any jurisdiction. Aiihmufh this sttuation is undoub ' .ﬂ;u!‘!m*cd ax in the host jurisdiction is exempted from fax in the
common, it nonetheless occurs and advisers need to be aware of the p . jurisdiction. Nonetheless, there are other less common methods
ning opporiunities that such situations otfer. ; the deduction method under which host jurisdiction tax paid is

Interpational double taxation is to be distinguished from ! as a deduction in the home jurisdiction and the reduction method
double taxation which 15 the situation where the same prol : come which bas suffered tax in the host jurisdiction is
tively taxed in the hands of two separate persons. This can aris cduced vate in the home jurisdiction,
company is-taxed onits operating profits, but those pr a%%‘adar the credit method, a credit for the source (or host)
taxed again in the hands of shareholders when the pﬁ. sidence {or home) jurisdiction: in other
" nmafm tion tax payable is reduced by the amount of

sequently, most jurisdictions make provision for some form of relief
1 double taxation. This relief can be granted on a unilateral basis
ugh incorporation into domestic law, or a bilateral basis through
ng into DTAs with other jurisdictions. Quite commonly. unilateral
bitateral relief in fact co-exist,

» normal for unilateral double taxation relief 1o be granted by juris-
s which tax their residents on worldwide income. International
nerally provides that this takes the form of the home jurisdie-
jurisdiction of residence of the taxpaver) giving up, or modi-
its right to tax residents on income which has been subject to
tax - invthe source (or host) jurisdiction. There are a number of
witch this relief from double taxation can take, although the most
orms are the credit method and the exemption method. Under
. the home jurisdiction grants a credit for rax suffered in

rate tax paid are atiached to dividends. Economic double
oceur where, for r:xz;n’n;r;%& a transfer pricing adjustment (see ¢
11.2.7.1y s made in one jurisdiction but therg 18 no-Cori

adjustment in the other jurisdiction. It is important 1 pole
double raxation can arise within a jurisdiction or ac
borders and this presents difficulties in dealing with it on an i8icH

airee furisdiction and t‘micimm ;m;ss iction Tv f ,ﬁiiy such diffe
: due to different approaches between the jurisdictions in deter
: income attributed, and the expenses allocated, to the source
tmilar issues can arise under the exemption method; that is,
cpted that foreign income subject to tax in the source
mpt in the residence jurisdiction, differences in the

basis,

11.2.3 Relief from double tanation

Although the potential for double taxation in international it : & income and expenses can mean that the amount of net
transactions is common, most jurisdictions accept that it sho ; Othe he purposes of the exemption in the residence juris-
gated or avoided as it potentially leads 1o d - ‘

:‘xi(‘am; thig can in turnoresultdn etopomic el

sevrees - Frore whers they would otherwise be most o £ - v ¥ L I TR P F RN S KSR S
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method (or indeed any other met thod) of double taxation 1 velief is a n
of policy in the jurisdiction. Muost jurisdictions w some exient adopty
ideal the concept that the tax system should not distort investment deg
sions, although such a concept can be interpreted in different w

jurisdictions adhere (o a concept known as capital-export neutrality
Msmmcs;ife that a resident should face no difference from a tax per
"fwwn investing in their home jurisdiction and abroad. Suchia v
tends 1o favour the adoption of the credit method in order that the ho
jurisdiction tax rate is cuffered on all income (unless the host country G

2.4 Double texation agreements — general

As are bilateral agreements entered into between countries primarily to
I with the issue of double taxation. More than 2,000 such agreements
sarrently in existence. Although DTAs are individually negotiated,

e typically based on one of a number of model agreements, the
common of which is that promulgated by the Org
ic Co-operation and Development (OF
I to as the OF

anisation for
CD) This is commuonly

, D Model, The OECD Model was first published
1963, but has undergone significant revisions over the intervening
M is fow published in loose-leal form so that any terms can be
, ik the unanimous agreement of OECD member states, without
« peed 1o publish a whole new version of the agreement. Although the

rate is higher)

Cin the other hand, some jurisdictons favour the concept of &
import neatrality which suggests that a resident investing abroud
not be disadvantaged by being subject to home jurisdiction @x on {o
carnings as this would put the resident in a less coi npetitive position
) z’;‘:ﬁidéﬂé of the host jurisdiction. Adopting 1 this view tends to lead (¢

£,

13 Model, as well as the various other model agreements, contain
ard provisions, those E“‘I’U\’%Sifmﬂ are intended only as 4 guide and
L DT A is negotiated, it is usual that variations to the standard terms
cuded,

adoption of the exemption met thod. o

Alhosen C{‘ﬁiml‘xm nitaters ﬁf?mh%ﬁ'iéﬁﬁif’é{??‘i?f'ifij@ifié ﬁé’«%"f E \ - ¢ OFECD Model is often considerad to be quite restrictive regarding the
S : G‘;‘”hk m ‘*f“’:‘uij":iz":::f: i;jzaii:i& Z:;;; ential i of the source jurisdiction lo tax amounis and, a8 & consequence, not
?;:gj;% iiﬁbﬁijié;f '§%etn;u: ;'es;ii;méé»mmuem;c and dfi?\%‘?i.miriﬂi‘* :;‘:f‘mﬂi‘rizfﬁ xfhéukj tﬁz}(‘%x m?’n ?iﬂ?,@ im«ﬁ ;:j z::ap%?;:i
conflicts arise as a resuit of differing domestic provi mpu im ’z,hz,x reason, the United Nariogs (Ul ~A} dew
difficult to resolve on a unilateral hasis as they would YTA which is intended 1o offer more benefits to devel-
tion to ignore its domestic law provisions. Instead. suc

Leonomies hz giving the source jurisdiction greater rights to nx
Sier 5o INonethe , uniess m%zumw stated, in the remainder of th
rally only be dealt with on a bilateral basis (ie. throudh o0 , &

TENEr ; :
: i [ o ¢ o EArvwle
DT Ag). although it is important 10 boto that such DT Ay also a0 f 5 s will centre on the OECD Model,

ﬂw principal purpose of a DTA is 1o avoid double taxation
d by modifying the rights of the respective jurisdictions
1 iypes of income. In other words, they prevent a

x‘eszdmmﬁt»«mﬂuw conflicis. 4
Feonomic double taxation, being an insue which can ans
national context as well as a purely domestic conte xpcan it

ﬂ i {e1 'ii % i"%“ §ﬁ§"’ i“*e iéslédi%\f §U“(“ i % ~'§ﬂpﬁ ~1 o ﬂf{)n} u“un@ An {Zlfﬁg)l}ﬂ{ﬂ or ;}Ci‘nﬁ;%{ u w0 tgiﬂ( ﬁi,? '{HR{“H‘!Q{ 8
with on oa Uﬁi’di‘, Al D N !} i =

§ § 1 WS 3 4 : {K"".;”{i O"]%”a
%"f'{}{ﬁ {ZZX G ﬁ‘:iﬂphﬂg g d?v}difﬂii Hﬂ’éﬂ‘ d“(}!:‘. "4}'; s, A di‘ﬂ Ty

siving a credit to shareholders for ¢of JEA international treaties between jurisdictions, and because

K ntially intended to modify the contracting states™ rights
cation. they generally over-ride domestic law. Care should,
be taken in assuming that DTAs will always over-ride domestic

tion system involve ‘ :
suffered, although this vsually applies only in-a domesbic

where the company and the shareholder are resident in the
tion). Nonetheless, some jurisdictions unilaterally

lying foreign tax (i.e. foreign corporate tax-suffeced by 8 ¢ , g}Tﬁ is . 5"”“’? m‘?‘m"i»‘( ated gﬂ}ﬁd contracting i,sta,i“f’ 8 df)mest,

resident abroad but paying divid jends 1o-a resident of the | , uph pay ;cuizu‘.‘ lative pf’(“)] ; 3;1,%;'{%1.1(? such legislation .u;m
certain circumstances, altl hough this tends 1o B more s § o aovern the intery :amm of a ;mz‘t;caiaf:‘ terme or olause in a
domestic dividend Imputation s discussed in sectit renver, bocasionay o contracting state will, subsequent o the

below, however, such relief for umk& Aying foreiph 1an & ¢ ool a b, dome swhich willalfect the inter-
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DTAs are not subject to interpretation by international courts, Asg igure 111 Structure of OECD Model

result, there is no jurisprudence governing the interpretation of the termy Chapter Aticles  Teplc
of DTAs which can be applied in all jurisdictions. Rather, the parties 1o 4 T
DTA are generally required to work together to interpret a DTA in accor
dance with the customary international law as set out in the Vienn,
Convention on the Law of Treaties. Essentially, this requires that dispuies
be resolved in accordance with the mutual intentions of the parties whe
entering into the DTA, To assist in this process, the OECD publi
“commentaries” on the OECD Model. These commentaries, whic
agreed by OBECD member states, discuss the terms of the model ag
ment in some depth and contain examples of how the terms should
applied in various situations. The commentaries als
meraber states to express observations, or note reservations, abou
ular terms or interpretations of a provision ol the i}“lt}déii agr
is, a stafe may observe that it disagrees with a partict
contained in 4 commentary, OF IAY reserve its positon on a itf”é’(}
noting such observations, a state is putting existing and future DT/
ners on notice that it will not agree to a particular interpretation. Sioy
by noting a reservation a state is putting future DTA partoers on o
that it does not wish to include a particular term in its DTAs in
ined in the model agreement.
here countries provide for unilateral double taxution . LG ident” and “permanent establishment.” Some
ever ined elsewhere in the DTA (e, in the article where the term

Jooraway be clartfied in the commentaries on the relevamt article.

hich are generally existing taxes and future taxes of a similar

chapter of the OECD Model deals with definitions. The rele-
O deal with a Himited number of specific terms, most notably

Hven w
3T As offer & aumber of benetfits. This is becaunse, as di
all instances of double taxation can be resolved on a unils
particular, double taxation resulting from residence-resiget
source conflicts cannot readily be addressed on a unilateral ©
over, IDTAs ensure a degree of consistency in rules bety
and also contain other terms governing taxation between th

CEIOEE are.

reneral definitions also provides that where a term
;\‘ i is 1o be interpreted in accordance with the
it iai woof m:’: juz‘é&dicti(m of the tax to which the DTA is being
sheonly where the context does not require otherwise.
>4 term s npot defined i a DTA and the context is such
to-the domestic law definition is ia‘xﬂp;‘:ri‘aw‘iwc it may be
10 took 1o definitions or jurisprudence of another jurisdiction.
3and 4 of the OECD Model contain the more important
As noted above, every DTA is individually negotiated althot & provisions under which the contracting states’ rights to tax
generally based on a model and, therefore. have muny | ind the extent to which they may be taxed, are set out. This is
common. Generally they are comprised of chaplers, within w d by Chapter 5, which compr
are various articles. By way of example, the structure of the Of le taxation is 1o be provided.
is shown in Figure 11.1 below. ' - temainder of the document deals with special provisions including
, , singnt procedures, which are essentially the means of
shunge of information. non-discrimination and
sihirientey e Tome o nardd s inarisn

states,

11.2.5 Structure of double taxation agreements

s the provision under which relief

agreement. T
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