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PA RT 1

PRELIMINARY
1. Shert tuie angd commencement

(1) This Ordinance may be cited as the Arbitratmn Ordmaﬂc
(2) (Omztted as qpent)

as in section 35(1) and (2)3 or

ﬂ A1 Gen em§ %w anted by a court has jthe same meanmg as

The Arb;tratwn Ordmancc (Cap 609) (Ordmance) repiaced the Arbxtratmn
Ordinance’ (Cap 341) _ el
When the Ordinance was in xts ear!y stages (then lmowu as thc Arbztratxon.

Bill}, s 1(2) provided that *“This Ordisdnce’ comey into opcranon ona day wﬁ -
be appointed by the becretdry for Justice by notice publistied in'the Gazette *
The Ordmance came mto effect on 1 Junc 2(},{5 '

For a list: of other Eeglslatmn that applies aiongmde the Ordinance, Sr;e _
Haisbury’s Laws of H@ng Kong (”GIG) (Voi E(Z)} [25.006].

2. Enfe_:_rpréit'_jait'i_on_. R

(1} In this Ordinance-. .- _
‘arbitral tribunal® (¥ %‘Uﬁ,) means a sole arbitrator or a panel

of arbitrators, and mcludes an umpire;

‘arbitration’ (ﬁ’ﬁg) means any arbitratmn whether or.
admmzstered by a permanent arbltral mstitutzon

“arbitration agreement (4“%’3%5?‘1‘%
-in section 19;

nut

w%i) Elas the same ru,.mmg as

(b} in relation to “any ‘arbitral ot couﬁ proceedmgs._

: to the pmceedmcvs
‘arbitrator” (’?"f’%k ) except in sectmns 23, 24 3{) 31, 32 “tneans aparty __ _

and 65 and section 1 of ‘Schedule 2, mcludes an umpire;

‘claimant’ (% A-) means a person who makes a claim or g
counter—claam i an arbitratmn

authorlty

‘Commission’ { -4 é:--;c) means the Umted Nations
Commission on International Trade Law

‘Convention award’ A *’*’J’%&‘é&) means an arb;tral award
made in a State or the territory of a State, other than

China or any part of Chma thch 1'-3 a party to the New
York Convention; -

‘Court” ()'%5; ik ffi) means the Court of First Instance of the
_High Court : _

dxspute (£ ? aiE) mciudes a difference
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T ference. fo an
15 : by the:Commissionon ) Couit! in_a Buropean: context miay: be: a: shortéried: re .

e fall okt of sihich by ot o pnission on 7 uly: 2006 i arbitral institute (2. Permanent Court. of Atbitration, 1CC! C @urtﬂof
ﬂw ﬁlﬂ o Of Whmh ot Stt Gut m SChedhie oan A bmat}oﬂ} See UNCITRAL Analytical Lummentary on Draft Text
JON /264 (25 March 1935), C‘nmmenmry fm Article 2, paragraph 1

. ( a) a._pr’twision._'ef _thi_s. (}rdinaﬂge__refers 1o the fact that th
parties have agreed, or _any other way refers to an
agreement of the pariw& the agreement inchudes any.

' arbitra‘horl rules referred to in that agresment; or
by a prowsmn ‘of this Ordinance provides that the parties.
.~ may agree, the ‘agreement, if any, may include any

“arbitration: mie«; by mfenmg ta ‘f}mse fruh,s m tha 8
agreement ST A s

o iyi)es of arbltmnoﬂ becausc thege iev‘ms are. not easﬁy dehned Sec

(3) 1f~ rmg Group Report on Article 2 of the Model Law AfCN 9/215 (23

() a pmwsx@n e:sf ﬂms G}.dmdnce: {mther ihzm sections 53
. and 68) refers to & ciouma tha‘t pmwswn d,iso dpphes to :
‘& counter-claim; or- R '

' : e o ﬂereme between two or more pames
. PN pwcess §, whlch a dsspute, or di -
by a ?mwsmn gffthw Or;}ii?ancc (other ihan switmn 5%} _ ¢ their mutual legal rights and liabilities is referred to mdf?et gmncd
— .ge jéezrs to: a defence, tia pmwsmn alsc app g8 to a udicial maoner, with binding effect, by the application of law by one
~aefence to a couner-¢ aim:. - :

X ' ré persons (the arbitral tnbuna}) instead of by @ coust qf _iaw see
(4) A note located in the text of thiq Ordmance a: scctmn_' y’s Laws of Hong Kong (’*030) (Voi_ 1(2}) [93 001}_ ' '
- heading of any provision.-of this Ordinance or.a headmg of - : "
any provision of the UNCITRAL Modcl Law is for refcrencc :
only and has no Iegzqhtw&: effect, ™ -
{5) If the Chmese eqmvaieni of an ‘English expressmn uged i in
o any provision of this Ordinance is diﬁemm from the Chme%e Q
f.,qmvalem ‘of the same’ English expresswﬂ used i any
provisign ‘of ihe UNCITRAL Model Law, ‘those  Chinese.
equwaﬁems are to be treated as bema tdentwal el eﬂﬂ ot

.fkb

E.Z 531] Arbntrai Trlbamal

The defm;t{on of Asztral Tribuuai ddds to: Amcle Z(b} ef thc Mode! Law by
mc}udmg, Hnpire’, The Model Law does not. provide: for the appointinent of
an umpire lo'the arbm*ai tribunal. ¢ o el the’ Ordmance provides that an
umpire’ “may be appointed 1o’ the arbitral” ‘irjbunal; - The  Arbitration
fAmendment) Ordinance: (75 of 19%} made specmc mciuf,i_ﬁn. of umpires
within the dehmtmn of an ar'mtrdi tribunai o

Part 4 (where .30 is found)-is tatied ‘Lomps}smorl of; Arbnral Tribunal’, Note
that section 2(4) pmmdes that section. headmgt. have no !egasiaave ‘effect.
Mediators are arguably mchtded wﬂhm the de}‘mitzon of Arbitral Tnbuna}

becauge sectign 33, whzch pmwdus that medzatom may be appomfed is also
found under Pirt 4 B : R

The Modei La,w uses tbe mmcu}ar fommlatmn of ¢ arbstrai mbunai’ because

(i} Clertain Eur(}pca.n languagss, sich as: Spamsh and F'rmch r-ufer ica
sourtas tnbunai’ (g Tmbunal Supremo),



definition ot qrhxtratma dgeement’ [ca‘ 5 89{1) of th; A;bltmtion

spand the scope of ‘co in the Regu}atmns't ) mdudel egai ag
elf ‘g natifral petsons [ef ¢ 90 of the: Arbitration Act 1996 (Engil;
i} Provision that an arbitration &grsemem within the' me&mng, ‘ofthe Act
1996 and for the purposes uf the’ Reouiatmns i umaxr if pit purper‘% ?o
sotripel a7 .:Lime 1o

"ffhe é{:fendam Tast submﬁ; arz aiﬁdawt af readmcsq ami miimg,nes‘: to refer
nz suppe:)rt of iy app{maimn f{)i‘ o :ﬁay Fer d;@cuqsa{m of ‘this pmeedﬂﬂa v
, : 'szmg {1_879}: 4 Lh {) 2{56 {18?3} & Ch Apg 4?3 Thie plainti
uniy iebgt thc defen _ in His. afﬁd&v it that he was and i is ready
ami wﬁ}mg ‘w pmces,d__ _ arbztratwﬂ by :,xir*n»;c ewdenw a:, to thfz 132? 2

st such appzmch i ncﬁher adi}pmd in the prwmus Ordanaﬂw {Cap
ot i thc pre%nt Ordm'mcs, Hnwever 1&". ;s noiewanhy thaz: thr_,

mstfmcc;d by Mcsm heﬂ‘f?‘ Sth Cana i
reque‘;t by 1}1@ defendant o the’ 5

_sa@n ig m easure: ihat the court hd& ihe ﬂascr&tmmu’y p@wer and
g,rzmé thsa stay of iega% pmcwémv }n general if zhe cmirt ﬁnés tixdt

_ 20 Contrn G* Exemptw uaubﬁ,s 0 di zms:(th .
it mammn hfs _%sje tive:

iy Cm: Adrmr; Joh?z ¥ G’m;sp Empfay;_

~Lid, the Court; of Appedl: upressed tha g

would: probabiy.be siew fosexerciseits power o
5 {Foz di%u%smn, bee pmagr ph 6

_ : of terms wh hmdyu“
”egardaé a' 'szcur __manciamsy aibairamon_.pmv o }. are substcmi aé!y ‘wa B0t
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,ZB IZE of the High Court Ordinance (Cap #4){since EJune 2011 5 -’&}-' .Genera] Note - Paragraph {Fy-
:_augﬁﬁs ed that the coiwt shiall now refer admivalty: dispute tor arbitration. Th

_.'_apg}mach a‘;.;alateé ini8s 12B-128 are rctamed and. strengthened. b h v Ezény and' flfity of an arbitration agreEment or {i)'s 20¢2) about
i Under. the current Ordinance;. although. ﬁ“‘ court: must: stay_ & employiient’ dx%pute iy drb]tm&nn the party hfh oy gicqu red 4
- rﬁmccedm' and refer the ca to arbitration, _grantmg a stay does no mean th ave from the-court - S . _ _
h: o wieaﬁed In. t. as. stated. in p‘amgraph {5); the court has the. :
o 'diswaeum{afy power, fo. grant an order, i.e. arrest or tetain the ship, until th
- dispute is esolved by arbitration. For. further discussion:in this. -aspect,. sge
- [20.31] below Paragraph (6) shail read to%iﬁer with s EEB of the High Cowrt

{}rdmczm:e (C‘ap 4} btiaw

' ""gamst the de "s*on made by the courtin () s 206(1)

26.35] ..: (reneral Nﬂte i Paragraph gm"_':_ e

fsion enstres’ that the duu;smn made by %hc court, in. respeci ef
i _mlty procecding is final. At binding. Hence, the' decision, n;ade 2% the
fcspect 0% pafagmph {6) 15 1ot subje(,t to appeai :

{Eﬂ 31} &iﬂymg the pmceedmg m*der that a‘.he pmpemv art*es&"ui o
the bail m‘_ sea_unty gnen, be retdme(i 2s aecurﬁ} fer the ‘mﬁsfadmsz ofan
‘awcm:i : _ :

Armie' _9 1-_"nf ‘UN{,H‘RAL Mudei Law (Arbm'atmn
&gﬁ‘e@mem and interim measures by murt) e -
' .A icle 9 of the. UNCIT RAL-ModeI Law fhf-* tcxt Gf wh;ch
et out bdow has effect— SIS - :
9, Arb' 'étson agrecmeni anrj mtenm mc.ﬁureb by wur"-__

in a‘n‘édmir'a!iy':pr(écn'?‘diﬁg;'if a conttract has trctixded an arbitration claisd. §
court inust grant the stav and refor the dzspute tor the arbitration. Neverthele
there dre circamstances where the dgspum 15" uniikely: to" be’ rwoived Vs
arbitration: Inf sich case, this may required the courk to gramt eI e ST
dgainst. the ship. Prior. fo+the present Ordindgnce; the: question’ ‘whether the Ttis rios mcompahbie with an arbitiation agreemmt ﬁ.}_
cotirthas thie Jumdae,man to grant an order to'drrést 4 & ship wi§ answered T e .3::-'re,queqt before or daring arbitial proceedings; fromed court ar
various case laws. For auﬂmml”s and discussion, see: ‘The Tiyuri* {i@&i} 2- “ o interim micasure. (}f mmmmri and . fﬂl‘ a:court to grant such
th}yds LR 51} “The Bazias 3 | [19931. QB 673: Laffy Muriel {Owners ' . .
Transorient Sthmng Lid, The Laf’} Muriel 19957 2 HKC 320, [1945] 15

Mealey’s-Int. Arb. Rep 7, 14y (CA);. The Britannia: L19981 1 HKC-221 (It w
held that the court has. the }HI‘NdiCtiOfl to-atrest a vessel even the- stay
mandatory. As long as the diest is:made for the purpose of providing sec
for the guﬂgmen - inthe dction-in tem rather than for an arbitral award.).:Such
approach. is How ad()pteé i paragraph (6): Hence; fhe conit must, as state
pamgmph {6X o grant the. slay: of procesding 'd:.refer the case to arbit f
o addition, the court is now: empowm:d to gra ik 2
rntam the ship, provi that the: order is made furt pm‘pma_gf 860
Jvd;ment in rem l’aihf.!i %han for an arbittal award, .

a party o

_ '_ mieas ure

_ 'of this provision s 1}1&5: zhe E‘d"t}" i mtitied to
it the cmm to g‘“am an int nm Inie,

_ : Lthere | cmy amendﬁ At ma&ie it ih__
currer-t Ordmame or. any at _r (}rd_ nance (i the Higﬁa Court Or: <
ceurt retains the same, powe stated i 2 (63 This ing
power t_o._gr_ain n order arres‘t orretain’ agamst the Shlp, pmwded that the
order is'made’ for the plirpose of security for the judgment in e rather than
forarbiteat award. For disenssion about the wurt £ Jumdmtz{m o grant ih
arrest: (m:ibr see: {20:31] dbaw.,, e SR

{2&.331 Generai N@te ~__ a_régraph (S}

sion. 'made'by.-f-the--{ffiﬁrt_o fat Inatance in (1)1'5, 2*3{1) abou’c- th
_vahdﬁy and nullity of ai arbiiration. agreermient ot (i) s G(2) bout rofe

the employment disputé o ‘arbifration; snaii be final and binding This mea
the unsatisfied party is unablé to appeal ugamst the decisio :
has” cranted a feave: Hewever, if the party 15 not sat ;
made in an arbitration iribinal. it is ‘entitled 1o rely on the grounds as out
g 81 batow to-set dSldﬂ the awaid; For further discussion abam setimg, sk
an’ arbitranon award S‘ee 181 03}~{31 ?,6] beiow“ ;

[GHL gne'of twu pmvzsmm in ﬁm Ordmanw dcaﬁmg wnh ;mﬂ‘nm me':svre
protection The other is's 35 be‘iew whlch du g mﬂﬁ ﬂae pewer m" the
ts'ordcr initerim m :
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:3_.}5[25_._126} {powers of _ih‘ ibunaly; K

KongArbztmtmn Cases:and, Mar,c als (1991, terwi % :
pEii76:177; A Refern & Hunter ot frifery rbftmmm {Sth Fdxt
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