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Foreword
by
The Right Honourable the Lord Howe of Aberavon, C.H., Q.C.

Former Foreign Secretary & Deputy Prime Minister
of the United Kingdom

Oklahoma, Tiananmen, Chernobyl, Intifada, Glasnost, CNN: Increas-
ingly, we all share the same worldwide satellite-borne vocabulary.
Trade, travel, tourism, television, technology—all these are competing
with each other in the demolition of time and distance. And the most
important of these is trade.

In the half century since World War II, politics ‘and technology alike
have been boosting rather than obstructing thes growth of transna-
tional business. Sometimes the obstacles for trade have been
demolished by conscious political decisiori:-in the European Union or
in NAFTA, for example. Elsewhere the nirocess has been triggered by
near-revolutionary upheaval: with ttic displacement of Maosim by
Deng Zioping’s “socialist” marketpiace, for example, of with the
disintegration of the Soviet Empire. In most of the Asia Pacific region,
however, it has been (in Kevi«s’ words) the “animal spirits” of the
entreprenuer that have been the main driving force for change. The
ASEAN institutions have accompanied rather than promoted this
explosion of economic activity.

The process continves to accelerate, with cross-frontier investment
now growing evexn fasier than trade. Victor Halberstadt has presented
some of the facts about this astonishing change. In 1995 the worldwide
flow of foreign direct investment reached a record high: investment
inflow increased by 40% to an unprecedented US$315 billion,
worldwide. Developed countries were the main dynamos (and benefi-
ciaries) of this explosion, themselves investing US$270 billion and
receiving US$200 billion in 1995. But this spectacular growth of
foreign direct investment in developed countries was accompanied by
a huge rise in flows into developing countries as well, amounting in
1995 to US$100 billion.

So we have grown used to the idea of a single world marketplace, not
just for goods but for capital and cash as well—whisked across
frontiers invisibly and, literally, at the speed of light. We think less
often perhaps of the global marketplace of law and legal thinking that
must accompany the growth in trade and investment. Yet inevitably
there has been a corresponding increase in transnational disputes. So,
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too, the corresponding need for skill and guidance in avoiding and
resolving such disputes has grown. Multinational trade is inevitably
multi-jurisdictional. So the choice of jurisdiction, and the ability to
implement that choice, becomes increasingly important. Sometimes
one has to create what is in effect a unique jurisdiction, through a
tailor-made pattern of alternative dispute resolution. Sometime even,
in truly “adventurous” territories, one has almost literally to take
one’s own law with one.

Legal practitioners need above all a practical approach to transna-
tional disputes. The business of pursuing, or avoiding, litigation with
a foreign component involves indispensable legal and procedural trap-
pings and requirements. And that requires practical and practice-
oriented experience of the pursuit or avoidance of such disputes. This
present work responds to that practical challenge by bringing together
for the first time:
— Both the obvious and the insrutable aspects ¢f transnational
civil procedure in a variety of key trading rations and
— The strategic, tactical and practical cheices which accompany
such procedures.

This emphasis on “choices” reflects a ro<jor concern of practicing
lawyers, in-house counsel and non-lawscr managerial staff alike, in
knowing and anticipating the different paths which the avoidance or
pursuit of an international litigation can take at each step of the
process. Richard H. Kreindler, b highlighting this concept of choice,
does justice not only to the eficient resolution of diesputes that are
unavoidable but—equally imvortant—to the cost-effective avoidance
or cessation of such dispuies (and at an early stage wherever that is
possible).

This marriage betwcen legal and practical requirements is the central
theme and insp:cation of this treatise. The totality of Richard
Kreindler’s background and experience, as the Coordinator of Jones
Day’s Europe/Middle East Dispute Resolution Practice Group, quali-
fies him ideally to decide exactly what is needed—and all too often
missed—by the transnational practitioner. A lawyer who is American
educated and trained, French-admitted and who has resided the last
five years in Germany, he has had experience not only of these three
key jurisdictions, but also of litigation issues in virtually every other
region of the global economy.

Along the way he has worked with leading litigation practitioners
throughout the world and in many cases with the leading authority
on the subject in the country in question. The impressive list of
country authors, who have contributed different components of this
book, results in large part from Kreindler’s own experience. It reads
like a “Who’s Who” of leading dispute-practitioners throughout the
world.

iv



ForEwORD

The treatise is given a tight and regimented focus by Kreindler’s
imposition of a specific order of issues, which each country author has
thus been able to address in greater or lesser detail, depending upon
the jurisdiction. This approach, as influenced by Kreindler’s own close
supervision of style with an emphasis on substance, is not predomi-
nantly Anglo-American, continental European, or any other legal or
business culture. It has been skilfully designed to bridge real or
perceived “divides” in approach between and among Common law,
Civil law and other legal traditions. The approach manages at the
same time to do justice to the significance of the differences which do
arise between one jurisdiction and another.

The reader is not, however, left to pick his or her own way through
these complexities. The way is made easier by the extensive general
introduction—by Kreindler himself—which serves as a legal and
practical overlay to the specific country discussiens that follow.
Kreindler’s introductory chapter is an indispensable precursor to the
benefits of each specific country chapter.

Kreindler’s approach is influenced not simply by, his transnational lit-
igation experience, but also by his extensiv< involvement in interna-
tional arbitration under various bodies(c€ law and rules and with
other forms of “alternative dispute res«lution”. The treatise does not
attempt to address the intricacies of intzrnational arbitration in or af-
fecting the countries covered. Bul 1°s design and implementation is
ever mindful of the lawyer’s anc businessman’s need to know in
advance what advantages and @isadvantages a contractual agreement
to litigate disputes, as oprposed to arbitration, might have in any
given case.

To guide the lawyer’s arid businessman’s strategic decisions, the gen-
eral introduction a2s'well as each country chapter contains a substan-
tive and practical everview of key distinguishing characteristics of the
legal system, the structure of the courts, obtaining jurisdiction and
choice of forum and the choice of law. Then, service of process domesti-
cally to commence a foreign action and service abroad to commence a
domestic action receive particular attention. Commencement of suit,
summary judgments and equivalent proceedings, and interim and
conservatory relief follow next.

Of particular importance to many practitioners are the sections on the
taking of witness and documentary evidence domestically in support
of foreign actions as well as abroad in support of domestic actions.
Here again is the concept of tactical and strategic choice underlies
each country discussion. Traditionally, far less attention has been
paid to admissibility and presentation at the tribunal of evidence
taken domestically or abroad. This treatise makes this problem one of
its centrepieces before going on to address appeal and review of
transnational judgments. The approach then focuses on damages, rec-
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ognition and enforcement of foreign civil-commerical judgments,
settlement and compromise of proceedings, sovereign immunity, and
finally costs and fees.

The first edition of the treatise includes some 20 countries, including
many of the largest trading nations with the most significant litiga-
tion issues and developments. It is contemplated that a second edition
will appear in the fullness of time, which will include additional such
countries, including major trading nations which are not presently
represented, along with updates of the current country chapters.
Practitioners around the world welcome this skilfully crafted first ap-
proach by an accomplished editor and writers of established authority
addressing a group of practical legal questions, which ever more
frequently arise in the course of multinational trade.

London
September 1597
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Avant-Propos
by

President Roland Dumas
Conseil Constitutionnel, Paris

The lightning speed in the development and maturity of transnational
commerical relations has led to an equally swift and sometimes dizzy-
ing increase in the complexity of cross-border contract relationships,
and in the disputes arising out of them. It is not surprising that with
the growth of the global “neighborhood,” there have been more and
more legal differences within that neighborhood.

Of course, the greater complexity and interdepenvaence of transna-
tional litigation have posed challenges for the mercnant, the company
lawyer and the professional litigator. Individuals and entities seeking
to do business across borders must be prepared to lead, or defend
against, disputes in the municipal courts. 2s the case may be, across
those borders. Parochial insistence on ¢ne’s own court system may or
may not be possible, or even desirakle. And familiarity with the ad-
vantages and disadvantages of litigation in a foreign environment is
imperative not just once a dispute arises, but at the beginning of the
relationship when the contractual or other relationship is being
spawned.

A participant and observer. in the field of international relations on a
diplomatic and a commerical level must appreciate and admire a bold
and successful attemnt, such as the present work, to come to grips
with the manifold pracedural, tactical and substantive issues of sev-
eral legal systems at the same time. A veteran of the pragmatic side
of transnational dealings must be doubly thankful for a successful ef-
fort, such as this handbook, to marry the theoretical with the practi-
cal, the abstract with the experiential, and according to a uniform set
of strategic and substantive principles.

It is just this marriage between theoretical and practical, procedural
and tactical which Transnational Litigation: A Practitioner’s Guide
achieves, and essentially for the first time in the English-language
literature. It does so in a way which capitalizes on the Anglo-American
roots and strengths of its Editor while deftly recognizing the differ-
ences and questions which arise when the Anglo-American litigator
seeks to find his way in other court systems. By the same token, its
approach also enables the Continental European, the Asian, the Latin
American and the Arab alike to orient themselves quickly and practi-
cally in each other’s and in the Anglo-Americand litigation culture.
The versatility and appreciation for the practicality of this handbook
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is to be lauded, and is a true contribution to the field.

I am confident that this handbook should, and will, find its way onto
the selective bookshelf of any internationally active business person
or lawyer who needs easily accessible—but also thoroughly conceived—
background and guidance in the increasingly complex field of
transnational litigation.

Paris
September 1997
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Preface

The Importance of Transnational Litigation:
A Japanese Perspective

by
Professor Norio Higuchi

Professor of Law
University of Tokyo, Japan

At the University of Tokyo Law Faculty, 600 out of 760 students typi-
cally enroll in my introductory class on Anglo-Amezican law. I would
like to believe that this is due to my teaching skili, but the simple,
more plausible answer is that students are regu:red to take one of a
range of foreign law courses in order to g@iaduate from our Law
Department. This requirement in our curriculum is a reflection of
Japanese legal history.

The Japanese legal system has developed under the influence of
foreign laws. It was in the beginning si the Eighth Century that Japan
established its public and pentl lay system by borrowing from a
Chinese model. After the Meij: Restoration in 1867, Japan modern-
ized its legal system by stucying European continental laws—German
and French laws in particular—and became a Civil Law system. While
some aspects of Anglo-American laws were studied a that time, influ-
ences from common 'aw countries accelerated dramatically after World
War II. Among the iaws reformed since then are our Constitution,
criminal procedure, labor laws, family law section of the Civil Code,
anti-trust laws, corporate laws, securities laws and tax laws. The
historical background of this century has resulted in a unique mixture
of laws in our legal system. It has also profoundly influenced our legal
mind-set; we are accustomed to thinking about any legal issues by
taking into account foreign laws.

The relevance of the foregoing to Richard Kreindler’s treatise is clear:
Until recently our interest in foreign laws was largely restricted to
two groups of people. The first were those involved in legislative draft-
ing and interpretation, and the second were legal academics, who
researched foreign laws as a matter of course before writing on do-
mestic legal issues. Yet the practical and the academic interests rarely
crossed paths.

However, we has seen a dramatic change recently. I will take the is-
sue of punitive damages as an example. Punitive damages used to be
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a favorite theme for discussion primarily among Anglo-American law
scholars and some practitioners who argued that we should introduce
punitive damages into our civil law remedies.

Yet current globalization of law has made punitive damages an
interesting topic for a wider group of people. On the one hand, we
have seen Japanese exporters and manufacturers face jury verdicts
for large awards of punitive damages in American courts. This type of
damages is so foreign to them that they have sought some explanation.
On the other hand, the Japanese judiciary has itself recently been
forced to deliver a judgment on punitive damages. In fact, a Tyokyo
district court held in 1991 that it would recognize and allow execution
of a judgment in California court to the extent that the California de-
cision granted compensatory damages. It denied recognition of the pu-
nitive damages element as being contrary to public policy in Japan.
The Tokyo High Court reached the same conclusion in 1993, but it
grounded its decision on the view that punitive d«inages judgment
could not be classified as a civil judgment unde: our Code of Civil
Procedure. This case is currently on appeal to the-Supreme Court and
we await its decision.

Transnational litigation thus gives rise to an interesting, unique op-
portunity to reconsider our own conception of law. As I described
earlier, Japan has been proud of its-lang history of comparative and
foreign law interest. I doubt, however; that our tradition of interest in
foreign laws has necessarily been vhecked or examined in a real and
practical context. Litigation oifers a chance to see how strong our
comparative thinking is and ‘o grapple with the role of law in accom-
modating better understendings of different legal traditions.

This practitioner’s guide is therefore a valuable contribution to our
thinking of the true mzanings of globalization of law. Internationaliza-
tion of law, howev 21 defined, is currently one of the most urgent chal-
lenges for Japanese law. With the help of this work, we can pursue
our interest in transnational aspects of law in a deeper sense and it is
in this spirit that I highly commend it to Japanese and non-Japanese
readers alike.

Tokyo
September 1997
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action—From whom “discovery” is possible and when: blocking
statutes and secrecy laws

—Conventions
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§ 24:52
§ 24:53

§ 24:54
§ 24:55

§ 24:56
§ 24:57
§ 24:58
§ 24:59

§ 24:60
§ 24:61

§ 24:62
§ 24:63
§ 24:64
§ 24:65
§ 24:66
§ 24:67
§ 24:68
§ 24:69
§ 24:70
§ 24:71
§24:72
§ 24:73
§24:74
§ 24:75
§24:76

§ 24:77
§ 24:78
§ 24:79
§ 24:80

§ 24:81
§ 24:82
§ 24:83
§ 24:84
§ 24:85
§ 24:86
§ 24:87
§ 24:88
§ 24:89
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—Other means and absence of convention

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
service

—Attorney-client, work-product and other “privileges”

Taking of documentary evidence abroad in support of domestic
action

—Conventions

—Other means and absence of convention

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
judgment

—Attomey-client, work-product and other “privileges”

Swedish procedural rules regarding admissibility and presentation
at trial of evidence taken domestically or abroad—Procedural
regulations

—General requirements and practices

—Regulated forms of evidence

—The use at trial of evidence taken abrcaa
—Construction, charterparty, and irszvance contracts
—Commercial agency and product liz:ility

Appeal and review of transnationa! judgments
—Conclusiveness and finality o1 judgments generally
—Procedural issues

—Substantive issues

—Practical problems—time factors

—Strategic considerations

—Relevance to later efforts to recognize and enforce
Damages—Acceotable kinds of damage recovery in contract
—Specific iscuszs related to lost profits damages

—Damagas recovery in tort, product liability and other non-
contraciual bases

—Standards of burden of proof for recovery

—Public policy constraints on damage recovery

—Currency conversion

Recognition and enforcement of foreign civil-commercial
judgments

—Conventions

—Other means and absence of conventions

—Local procedural requirements at place of action

—Practical problems and time factors

—Public policy issues

—Other issues

Settlement and compromise of proceedings

Sovereign immunity—Service of process on foreign sovereigns

—Subject-matter and personal jurisdiction
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§ 24:90
§24:91
§ 24:92

§ 24:93
§ 24:94
§ 24:95
§ 24:96
§ 24:97

—Prejudgment attachment and other injunctive measures against
foreign sovereigns

—Postjudgment attachment and other measures in aid of
enforcement against foreign sovereigns

—Recognition and enforcement of judgments against foreign
sovereigns

Costs and fees

—Security for costs

—Court costs

—Interest

—Attorney’s fees

Appendix 24A. Statutes

Appendix 24B.  Conventions

Appendix 24C. Literature

Appendix 24D. Cases from the Supreme Court

CHAPTER 25. SWITZERLAND

§ 25:1
§ 25:2
§ 25:3
§ 25:4
§ 25:5

§ 25:6
§ 25:7
§ 25:8

§ 25:9

§ 25:10
§ 25:11

§ 25:12
§ 25:13
§ 25:14

§ 25:15
§ 25:16
§ 25:17

§ 25:18
§ 25:19
§ 25:20

§ 25:21

Overview of key distinguishing issues

Structure of the courts—General structure

—Rights of audience and the role.«f foreign counsel

—Time horizons for adjudicatier: and influencing factors

Obtaining jurisdiction and ¢licice of forum—Statutory and other
bases for acceptance of suibject-matter and personal jurisdiction

—Property as a jurisdictional basis

—Role of party autoncmy and choice-of-forum clauses

—Challenges to jurisdiction: forum non conveniens and equivalent
notions

—Whether te object to jurisdiction ab initio, and relevance to later
efforts to recognize and enforce

—Parai'er vroceedings

Choice of law—Statutory and other bases for application of foreign
substantive law

—Role of party autonomy and choice-of-law clauses

—Relevance to later efforts to recognize and enforce

Service of process domestically to commence foreign action—
Conventions

—Treaties, comity, domestic law
—Practical problems

—Relevance to later efforts to recognize and enforce at place of
service

—Service of process and default judgments
—No service from party to party in Switzerland

Service of process abroad to commence domestic action—General
remarks

—Practical problems and time factors
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§ 25:23
§ 25:24
§ 25:25
§ 25:26
§ 25:27
§ 25:28
§ 25:29
§ 25:30
§ 25:31
§ 25:32
§ 25:33
§ 25:34
§ 25:35
§ 25:36
§ 25:37

§ 25:38
§ 25:39
§ 25:40

§ 25:41
§ 25:42
§ 25:43
§ 25:44

§ 25:45

§ 25:46
§ 25:47
§ 25:48

§ 25:49
§ 25:50

§ 25:51
§ 25:52
§ 25:53

§ 25:54
§ 25:55
§ 25:56
§ 25:57
§ 25:58
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—Relevance to later efforts to recognize and enforce at place of
judgment

—Service of process and default judgments

Commencement of suit—Conciliation proceedings

—General principles of Swiss procedural law

—Statement of claim

—Answer to the complaint

—Reply or replication

—Duplicatio

—Supplemental pleadings

—Counterclaims

—Joinder of claims and parties

—Third-party claims

—Impleader

—Intervention

Summary judgments and equivalent proceedings—-Introduction

—The substantive requirements for summary, proceedings to
obtain a final and enforceable judgment

—Practical problems and time factors

—Relevance to later efforts to recognize¢ and enforce

Interim and conservatory relief, injuaictions and similar
emergency measures—Petitions abroad, in connection with
domestic proceedings

—Petitions domestically, in sceport of foreign proceedings

—Property as a security device

—Possible strategies in the event of parallel suits

—Interim and conservaiory relief in Swiss international
arbitration

Taking of evider.ce domestically in support of foreign action:
general—Blncking statutes and secrecy laws

—Taking ¢ evidence under the Hague evidence convention

—Othermicans of taking evidence

Taking of witness evidence domestically in support of foreign
action—dJudicial assistance

—Commissioners

Taking of documentary evidence domestically in support of foreign
action—dJudicial assistance

—Commissioners

Taking of evidence abroad in support of domestic action

Admissibility and presentation at trial of evidence taken
domestically or abroad—General principles of the evidentiary
procedure

—Documentary evidence

—Witnesses

—Inspection by the court

—Expert opinion

—Interrogation of parties
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§ 25:59

§ 25:60
§ 25:61
§ 25:62
§ 25:63
§ 25:64
§ 25:65

§ 25:66
§ 25:67

§ 25:68
§ 25:69

§ 25:70
§25:71

§ 25:72
§ 25:73

§ 25:74
§ 25:75
§ 25:76
§ 25:77
§ 25:78
§ 25:79
§ 25:80

§ 25:81
§ 25:82
§ 25:83

§ 25:84
§ 25:85

Appeal and review of transnational judgments—Conclusiveness
and finality of judgments generally

—Procedural issues

—Substantive issues

—Practical problems and time factors

—Strategic considerations

—Relevance to later efforts to recognize and enforce

Damages—Acceptable kinds of damage recovery in contract
(reliance, expectation, etc.)

—Specific issues related to lost profit damages

—Damages recovery in tort, product liability and other non-
contractual bases

—Standards of burden of proof for recovery

—Public policy constraints on damage recovery (e.g., punitive/
exemplary damages)

—Currency conversion

Recognition and enforcement of foreign civil-coramnercial
judgments—Recognition and enforcement nnder the Lugano
convention

—Other means and absence of conventio:

—Local procedural requirements at lace of recognition and
enforcement

Settlement and compromise—Kinas of settlement and compromise

—Formalities and requirements

—Effect on litigation

Sovereign immunity—Service of process on foreign sovereigns

—Subject-matter and personal jurisdiction

—Taking of evidence against foreign sovereign entities

—Prejudgment, atiachment and other injunctive measures against
foreign sovereigns

—Postjudgnient attachment and other measures in aid of
enforcema1.t against foreign sovereign

—Recogriition and enforcement of judgments against foreign
sovereigns

Costs and fees—Security for costs and attorney’s fees

—Court costs

—Attorney’s fees

Appendix 25A. Relevant Conventions
Appendix 25B. Table of Statutes
Appendix 25C. Table of Authorities
Appendix 25D. Table of Cases

CHAPTER 26. TAIWAN

§ 26:1
§ 26:2
§ 26:3

Substantive and practical overview of key distinguishing issues
Structure—General structure
—Rights of audience and the role of foreign co-counsel
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§ 26:4
§ 26:5
$ 26:6

§ 26:7
§ 26:8
§26:9
§26:10
§26:11
§26:12

§26:13
§26:14

§ 26:15
§ 26:16

§ 26:17
§ 26:18
§ 26:19
§ 26:20
§ 26:21

§ 26:22
§ 26:23
§ 26:24

§ 26:25
§ 26:26
§ 26:27
§ 26:28
§ 26:29

§26:30
§ 26:31

§ 26:32
§ 26:33
§26:34

§ 26:35
§ 26:36

§ 26:37
§ 26:38
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—Time horizons for adjudication and influencing factors

—Withdrawal/disqualification

Obtaining jurisdiction and choice of forum—Statutory and other
bases for acceptance of subject-matter and personal jurisdiction

—Property as a jurisdictional basis

—Concurrent jurisdictions

—Exclusive jurisdiction

—Role of party autonomy and choice-of-forum clauses

—Challenges to jurisdiction

Choice of law—Statutory and other bases for application of foreign
substance law

—Role of party autonomy and choice of law clauses

Service of process domestically to commence foreign action—
Convention and other means in absence of convention

—Practical problems and time factors

Service of process abroad to commence domestic action—
Convention and other means and absence of ccnvention

—Service of process and default judgments

Commencement of suit—The complaint or statement of claim

—The answer or the statement of deferise

Summary judgment and equivalent proceedings

Interim and conservatory relief, 1n uiictions and similar
emergency measures—Petitiona zbroad, in connection with
domestic proceedings

—Petitions domestically, i1 vupport of foreign proceedings

—Property as a security device

Taking of witness evideiice domestically in support of foreign
action—From whoni discovery is possible and when

—Conventions:ana other means and absence of convention

—Practical problems and time factors

—Special izsves relating to expert evidence

—Attoriey-client, work-product and other “privileges”

Taking of witness evidence abroad in support of domestic action—
Conventions and other means and absence of convention

—Practical problems

Taking of documentary evidence domestically in support of foreign
action—From whom discovery is possible and when

—Conventions and other means and absence of convention

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
service

—Third-party production of documents

Taking of documentary evidence abroad in support of domestic
action—Conventions and other means and absence of convention

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
judgment
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§ 26:39
§ 26:40

§ 26:41
§ 26:42
§26:43

§ 26:44
§ 26:45
§ 26:46
§ 26:47
§ 26:48
§ 26:49

§ 26:50
§ 26:51

§ 26:52
§ 26:53
§ 26:54
§ 26:55
§ 26:56
§ 26:57

—Attorney-client, work-product and other privileges

Admissibility and presentation at trial of evidence taken
domestically or abroad—Burden of proof

—Witness evidence

—Documentary evidence

Appeal and review of transnational judgments—Conclusiveness
and finality of judgments generally

—Procedural and substantive issues

—Time factors

Damages—Acceptable kinds of damage recovery in contract

—Specific issues related to lost-profits damages

—Damage recovery in tort and product liability

Recognition and enforcement of foreign civil-commercial
judgments—Convention and other means in absence of
convention

—Procedural requirements in Taiwan

Settlements and compromise of proceedings—Kiinds of settlement
and compromise

—Formalities and requirements, effects on litigation

Sovereign immunity

Costs and fees—Court costs

—Interest

—Attorney’s fees

—Security for costs

CHAPTER 27. TURKEY

§ 27:1

§ 27:2
§27:3
§27:4
§ 275
§ 27:6

§ 277
§ 27:8
§27:9
§ 27:10

§27:11
§27:12
§27:13
§27:14

§27:15
§27:16

Substantive and practical overview of key distinguishing issues in
Turkey

—A brief history.¢t che Turkish legal system

—The hierarchy of legislation

—Courts; the eifect of court decisions

Structure ot tlie courts

—Genera! structure; organization and hierarchy of local court
system

—Rights of audience and the role of foreign counsel

—Time horizons for adjudication and influencing factors

Obtaining jurisdiction and choice of forum

—Statutory and other bases for acceptance of subject-matter and
personal jurisdiction

—Property as jurisdictional basis

—Role of party autonomy and choice of forum clauses

—Challenges to jurisdiction: Forum non conveniens and
equivalent notions

—Whether to object to jurisdiction ab initio, and relevance to later
efforts to recognize and enforce

—Parallel proceedings

Choice of law—Statutory and other bases for application of foreign
substantive law
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§27:17
§27:18
§27:19
§27:20
§27:21
§27:22
§27:23
§27:24

§ 27:25
§ 27:26

§ 27:27
§27:28
§27:29
§27:30

§27:31
§27:32

§27:33
§27:34
§27:35
§27:36
§27:37
§27:38
§27:39
§27:40

§27:41
§27:42
§27:43
§27:44
§ 27:45

§ 27:46

§ 27:47
§27:48
§27:49
§ 27:50

§27:51
§ 27:52
§27:53
§27:54
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—Role of party autonomy and choice-of-law clauses

—Relevance to later efforts to recognize and enforce

Service of process domestically to commence foreign action

—Conventions

—Other means and absence of convention

—Local procedural requirements at place of action

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
service

—Service of process and default judgments

Service of process abroad to commence domestic action—
Conventions

—Other means and absence of convention

—Local procedural requirements at place of action

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
service

—Service of process and default judgments

Commencement of suit—The complaint or.statement of claim:
form, substance, content, strategic cons:lcrations

—The answer or statement of defens

Summary judgments and equivalent nroceedings

—The procedural requirements

—The substantive requirements

—Practical problems and tisie factors

—Strategic considerations

—Relevance to later eifarus to recognize and enforce

Interim and conseryvatury relief, injunctions and similar
emergency measuras

—Petitions abkroad, in connection with domestic proceedings

—Petitions doimestically, in support of foreign proceedings

—Property as a security device

—Possibiz strategies in the event of parallel suits

Taking of witness evidence domestically in support of foreign
action

—From whom discovery is possible and when: blocking statutes
and secrecy laws

—Conventions

—Other means and absence of convention

—Practical problems and time factors

—Relevance to later efforts to recognize and enforce at place of
action

—Special issues relating to expert evidence

—Attorney-client, work-product and other “privileges”

Taking of witness evidence abroad in support of domestic action

Taking of documentary evidence domestically in support of foreign
action—From whom discovery is possible and when: blocking
statutes and secrecy laws
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§ 27:55
§ 27:56
§ 27:57
§ 27:58
§ 27:59

§ 27:60

§27:61
§ 27:62

§ 27:63
§ 27:64
§ 27:65
§ 27:66

§ 27:67
§ 27:68
§ 27:69
§ 27:70
§ 27:71
§ 27:72

§27:73
§27:74
§ 2775
§27:76

§27:77
§27:78
§27:79
§ 27:80
§27:81

§27:82

§27:83
§27:84
§ 27:85
§ 27:86
§ 27:87
§27:88
§27:89

§27:90

§27:91

—Conventions

—Other means and absence of convention

—Practical problems and time factors

—Attorney-client, work-product and other “privileges”

Taking of documentary evidence abroad in support of domestic
action—Conventions

—Relevance to later efforts to recognize and enforce at place of
service

—Attorney-client, work-product and other “privileges”

Admissibility and presentation at trial of evidence taken
domestically or abroad—General requirements and practices

—Burden of proof

—Categories of evidence

—Presentation of evidence at trial

Appeal and review of transnational judgments—Conclusiveness
and finality of judgments generally

—Procedural and substantive issues

—Practical problems, time factors and strategic considerations

—Relevance to later efforts to recognize and enforce

Damages—Acceptable kinds of damage recovery in contract

—Specific issues related to lost profiv: camages

—Damages recovery in tort, product liability and other non-
contractual basis

—Standards of burden of proaf tor recovery

—Public policy constraints-co-damage recovery

—Currency conversion

Recognition and enforiement of foreign civil-commercial
judgments

—Conventions

—Other means and absence of convention

—Local procedural requirements at place of action

—Practica! vroblems and time factors

—Public policy issues: default judgments, discovery, punitive
damages, and other issues affecting enforceability

Settlement and compromise of proceedings—Kinds of settlement
and compromise

—Formalities and requirements

—Effect on litigation

Sovereign immunity

—Service of process on foreign sovereigns

—Subject-matter and personal jurisdiction

—Taking of evidence against foreign sovereign entities

—Pre-judgment attachment and other injunctive measures against
foreign sovereigns

—Post-judgment attachment and other injunctive measures
against foreign sovereigns

—Recognition and enforcement of judgments against foreign
sovereigns
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§27:92 Costs and fees—Security for costs

§ 27:93 —Court costs

§ 27:94 —Interest

§ 27:95 —Attorney’s fees, fee schedules and contingencies

Appendix 27A. Table of Statutes
Appendix 27B. Rules Regarding the Jurisdiction of Turkish Courts
Appendix 27C. Bilateral Treaties for Legal Assistance

Appendix 27D. Selected International Conventions and Bilateral Treaties

Volume 3

CHAPTER 28. UNITED ARAB EMIRATES

§28:1 Substantive and practical overview of key distinguishing issues—
Constitutional law

§ 28:2 —The legal system

§ 28:3 —Bar association

§ 28:4 Structure of the courts—General structur =

§ 28:5 —Constitutional structure of the courts

§ 28:6 — —Civil courts

§ 28:7 — —Criminal courts

§ 28:8 — —The Sharia Court

§ 28:9 — —The Court of Cassation

§28:10 Forum and jurisdiction cf tive UAE courts—Local jurisdiction
§ 28:11 —International jurisdiciion

§ 28:12 —Labour jurisdictien

§ 28:13 —Rent disputes

§ 28:14 —Administrative jurisdiction

§ 28:15 —Jurisdicticnai real estate property
§ 28:16 —Forum uou conveniens

§ 28:17 —Property as a jurisdictional basis
§ 28:18 Choice of law—Local jurisdiction

§ 28:19 —Enforcement of foreign judgments
§ 28:20 Commencement of suits

§ 28:21 —Filing the statement of claim and the documents with the court
clerks

§ 28:22 —Time frame
§ 28:23 —Special requirements

§ 28:24 —Service of summons

§28:25 — —Local jurisdiction

§ 28:26 — —Service in another emirate

§ 28:27 — —Service of summons in a foreign jurisdiction
§ 28:28 — —Alternative service

§28:29 — —Summons by announcement on the board

§ 28:30 — —Service must be done twice

Ixxxii



TaBLE oF CONTENTS

§ 28:31 —Service must be carried out on the defendant

§ 28:32 —Challenging a service of summons

§ 28:33 —Proceeding with the main action

§ 28:34 —Preliminary defense

§ 28:35 —Witnesses

§ 28:36 —Experts

§ 28:37 —Claim for forgery documents

§ 28:38 —Discovery

§28:39 —Counterclaim

§ 28:40 —Joining an existing action

§ 28:41 —Action filed against minors

§ 28:42 —Judgments

§ 28:43 —Default judgments

§ 28:44 —Judgment in the presence of both parties

§ 28:45 —Interim judgment

§28:46 —Failure to attend before the court at the scheduled hearing
§ 28:47 Summary judgments

§ 28:48 —Attachments and urgent applications—Attarliments

§ 28:49 — —Application for an attachment ex parie before action

§ 28:50 — —Application for an attachment after . main action is filed

§ 28:51 — —Objection against an attachmeri application

§ 28:52 — —Appeal

§ 28:53 — —Enforcement of attachment arders

§ 28:54 — —Sale of attachment ass<ts

§ 28:55 — —Attachment of land

§28:56 — —Disposing of the assets before the order is enforced

§ 28:57 — —Other urgent apnlications

§ 28:58 — — —Application to survey or document status

§ 28:59 — — —Application for a witness to be heard before the main
action

§28:60 — — —Dejutation from another court to hear a witness or to
order @ csrtain party to adduce documents

§28:61 — — —Application to appoint a custodian

§ 28:62 —Execution proceedings

§ 28:63 — —Application to the execution courts

§ 28:64 — —Challenging the execution proceedings

§ 28:65 — —Sale by auction

§ 28:66 — —End of the execution procedure

§28:67 — —Appeal

§ 28:68 — —Sub-appeal

§ 28:69 —Court of Cassation

§28:70 — —Application to suspend the execution of judgment

§ 28:71 — —Judgment of the court of Cassation

§ 28:72 — —Review of judgments

CHAPTER 29. UNITED KINGDOM

§29:1 Substantive and practical overview of the key distinguishing
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issues—Meaning of English law and some distinguishing

features
§ 29:2 —Reform—Lord Woolf’s report “access to justice”
§ 29:3 Structure of the courts—General structure
§29:4 —Time horizons for adjudication and influencing factors
§ 29:5 —Tribunals and other judicial bodies in England and Wales

§ 29:6 Obtaining jurisdiction and choice of forum—Statutory and other
bases for acceptance of subject matter and personal jurisdiction

§ 29:7 —Property as a jurisdictional basis

§ 29:8 —Challenges to jurisdiction: forum non conveniens and equivalent
notions

§29:9 —Whether to object to jurisdiction ab initio, and relevance to later

efforts to recognise and enforce

§29:10 —Parallel proceedings

§29:11 Choice of law—Statutory and other bases for application of foreign
substantive law

§29:12 —Role of party autonomy and choice-of-law clauses

§29:13 —Relevance to later efforts to recognise and-cntorce

§29:14 —Other limitations on party autonomy

§29:15 Service of process domestically to comnierice foreign action—

Conventions

§ 29:16 —Other means and absence of cenvertion

§29:17 —Local procedural requirements ¢v place of action

§29:18 —Practical problems and time fz.ctors

§29:19 —Relevance to later efforts te recognize and enforce at place of
service

§29:20 Service of process abroad to commence domestic action
§29:21 —Conventions

§ 29:22 —Other means in avsence of conventions (leave to serve out
required)

§ 29:23 —Practical prcblems and time factors

§29:24 —Local preceaural requirements at place of action

§29:25 —Relevaiice to later efforts to recognize and enforce at place of
judgment

§29:26 Commencement of suit—Introduction
§ 29:27 —Service of the writ and pleadings (RSC Orders 10 and 18)
§ 29:28 —Strategic considerations

§29:29 —Formal requirements and contents of all pleadings
§29:30 Summary judgments and equivalent proceedings

§ 29:31 —Procedural requirements

§ 29:32 —Practical problems/strategic considerations

§29:33 —Relevance to later efforts to recognize and enforce

§29:34 Interim and conservatory relief, injunctions and similar
emergency measures—General principles under English law

§29:35 —Specific injunctions

§ 29:36 —Petitions abroad in connection with domestic proceedings

§ 29:37 —Petitions domestically in support of foreign proceedings
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§29:38
§29:39
§ 29:40

§ 29:41
§ 29:42
§ 29:43
§ 29:44
§ 29:45
§ 29:46
§ 29:47
§ 29:48
§ 29:49

§ 29:50
§ 29:51
§ 29:52

§ 29:53
§ 29:54
§ 29:55
§ 29:56

§ 29:57
§ 29:58
§ 29:59

§ 29:60
§ 29:61
§ 29:62
§ 29:63
§ 29:64

§ 29:65
§ 29:66
§ 29:67
§ 29:68
§ 29:69

§29:70
§29:71
§29:72
§29:73
§29:74
§29:75

—Property as a security device

—Possible strategies in the event of parallel suits

Taking witness evidence domestically in support of a foreign
action—From whom discovery is possible and when: blocking
statutes and secrecy laws

—Conventions

—Other means and absence of conventions

—Practical problems and time factors

—Attorney-client, work-product and other privileges

Taking of witness evidence abroad in support of domestic action

—Conventions

—Other means and absence of convention

—Practical problems

—Relevance to later efforts to recognize and enforce at place of
judgment

—Special issues relating to expert evidence

—Attorney-client, work-product and other privi'eges

Taking of documentary evidence domestically in support of foreign
action—From whom discovery is possible aia when: blocking
statutes and secrecy laws

—Conventions

—Other means and absence of conventions

—Practical problems and time factors

—Relevance to later efforts torecognize and enforce at place of
service

—Special issues relating to-expert evidence

—Attorney-client, work-vioduct and other privileges

Taking of documentary evidence abroad in support of domestic
action—Conventicns

—Other means and absence of convention

—Practical nroblems and time factors

—Relevarice -to later recognition and enforcement

—Attorney-client, work-product and other privileges

Admissibility and presentation at trial of evidence taken
domestically or abroad—General requirements and practices

—Oral evidence

—Documentary evidence

—Evidence taken abroad

—Conclusion

Appeal and review of transnational judgments—Conclusiveness
and finality of judgments and rights of appeal

—Appeals against the decision of a master or district judge

—Appeals to the civil division of the court of appeal

—Appeals to the house of lords

Damages—Acceptable kinds of damage recovery in contract

—Special issues relating to lost profits claims

—Damages recovery in tort, product liability and other non-
contractual bases

© 2012 Thomson Reuters/West, 6/2012 Ixxxv



§29:76
§29:77
§29:78
§29:79

§29:80
§29:81
§ 29:82
§29:83
§29:84
§ 29:85
§ 29:86
§ 29:87
§ 29:88

§29:89
§29:90
§29:91

§ 29:92
§29:93
§29:94

§ 29:95
§ 29:96
§ 29:97
§ 29:98
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—Standards of burden of proof for recovery

—Public policy constraints on damage recovery

—Currency conversion

Recognition and enforcement of foreign civil-commercial
judgments

—European conventions

—Other treaties

—Common law

—Methods of enforcement

—Practical problems and time factors

Settlement and compromise of proceedings

—Formalities and requirements

—Kinds of settlement and effect on litigation

Sovereign immunity—Immunity of a foreign sovereign in the
United Kingdom

—Service of process on foreign sovereigns

—Taking of evidence from foreign sovereign eniities

—Pre-judgment attachment and other injunctive measures against
foreign sovereigns

—Enforcement

—Recognition of foreign judgments against the United Kingdom

—Recognition and enforcement of ioreign judgments against
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