¥ DOCTRINE OF PriviTy?

ggg 1o the doctrine of privity, namely: the burden rule and the benefit

srden rule is that a third party cannot be subjected to a burden
g from a contract to which he is not a perty (or not “privy™). This ig
imvar sial since, clearly, it would be wholly unreasonable if A and B
dmeres to impose contrachual obligations on C, especially withowt C%

;:feﬁi Fule is that a third party cannot sue upon a contract to which he is
arty, evern if the contract was made for his benefit. This s controversial
use it means that if A and B agree to confer 2 benefit on C, then C
t stie upon that contract to enforce that benefit. In the UK, this rule was
26 by the Contracts (Rights of Third Parties} Act 1999; however, in
Yong, the common law rule still remains.

EN RULE

rden rule is that a third party cannot be subjected to a burden deriving
ritract to which he is not a party, there are some excepiions.

whod ty interfove with other parties’ contracts

this exception to the rule can be found in Lumley v Gye (1833)
In this case, there was a contract between an opera singer and a
the plaintiff), For the duration of the contract period, the opera singer
o perform exclusively at the plaintiff’s theatre. However, the owner
{the defendant) sought to persuade the opera singer o break her
he plaintjff by promising to pay her more money. The opera singer
defendant’s offer and, breaching her contract with the plaintiff, refused
for the plaintiff. As such, the plaintiff theatre owner brought an action
defendant rival theatre owner for inducing the opera singer to break her
im which caused him loss. The court held that the defendant had
ort by interfering with the plaintiff’s contract with the opeta sin, ger and
ia‘iﬂe o pay damages.
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THE BURDEN RULE
PRIVITY AND THIRD PARTIES

5 2 sitb-bai ) did net extend, on i wording® to
{8} Dbligarion s act consistently with resiviciive covengnts ‘ Sirrier {thg,i S'i,lb;{};ﬂnleﬂt contract) di
. C . . . : ‘the plamiil,
A third party has an obligation to act consistently with a restrictive Covera e P

y poe . ' its wording, did
a third party who acquires property which is affected by a contract (or ¢ . Denning also fmm.{% {at p-72;9} that. the claasc,hon ;t’_‘ :%f?i;ﬁ%ma‘z’y
two other parties will be bound by the terms of that contract insofar as th e e plaintiff, his Lordship considered that the plaintiff implied]
land.

'f&ﬁiﬁr contracting for the cleaning on the vsual ferms and, thefﬁ:fora,
o ) _ . . : _ sisht, i prisciple, tely on the exemptions in the (head-) bailment
An example of this exception to the rule can be found in Tk v Moy B

2 Fh 774, In this case, the plaintiff sold land subject to a restrictive coven

land must not be built npon and 50 remain in its existing condition, Aﬁg dants rely, as agamst the plaintiff, on the exempting conditions
of sales and re-sales, the land was eventually conveyed to the defendan{_' - : s s o contract directly between them and her”? ... On the one hand,
having notice of the restrictive covenant, nevertheless sought to build of e wa

the plaineiff if her Just clalm is defeated by exempting conditions of |
The court granted the plaintiff vendor an injunction® to restrain the g :

e _ _ < nothing and to which she was not a party. On the other hand, it is
proposed building work; therefore, the defendant wias bound by an g ' T

which ke was not privy. '

Note, however, that the restrictive covenant exception is fmited 1o contra
saie and purchase of land’ and, even then, the plaintiff seeking to enforce t}l
“must show that he holds land adiacent or in the immedipte vicinity which ig

fbeing benefited by the restrictive covenant, {hiat the baitor {as 4 third party} will be bound by terms of a sub-bailment

nid & sub-baifee} if he had either expressly or impliediy consentad to
(il Bound by a clause in o sub-bailment confract
A third party bailor may be bound by & clause in a contract between a b as. accepted and applied (0 KH Enterprise v Pioneer Coniainer
sub-bailee.* This is {tustrated by the following cases. ' : tainer) 119941 2 AC 324 (a Privy Council case on a?;;eal irvom
) . i e : o 0 owners {the plaintiffs} had contracted with carriers
In Morris v CW Martin & Sons Lid [1966] 1 QB 716, the plaintif owrie fase, cargo o Ve p e “on any terms”.
hawi (the bail be shavwi S LT 4 loani titled the carriers to subcontract the carriage “on ¢ By :
shawi {the fii or} sent the shawl to a2 :urmer‘ {the bailee) for ¢ e?.mlng.__Th. otitracted with shipowners {the defendants) for the carriage of the
agreed that it could be passed on to the defendants {the sub-bailees) i . laintiff cargo owners
Th , di leani . ‘ _ i ater, when the goods were lost at sea, the plaintiff carg \
?fui?ner entered into ac cantng contract with the defendants on eny ent frade o S against the defendant shipowners. However, the defendants appijted
which included that goods bejiengl?g to customers are held at the Lustomer e procéedings on the grounds that (inter alia), by virtue of an “exclusive
that the defendants were not liable for any foss or damage howsogver Canser : '

. et i d the
) . e , e i elevant coniractual documents between the carriers an
when the defendants’ employee stole the fur whilst in their custody, the plai n the £
the defendants for damages. '

25

In the Court of Appeal, Diplock and Salmon L13 {wvoiding the diffic
question) held that the defendants were bailees for

reward and thémf{)ﬁ‘f‘,:'
plaintiffs a duty to take care of the fiar, and th

at the exemption clause in de

A restrictive cavenant is an obligation, vig-g-
on subsequent purchasers,

See Chapter 23 on Injunctions, :
Though note that there are inconsistant views with regard 1o chatiels: see Lard Srrutheona Sfeams!z_x‘ g sirfctly consteued so that reference to poods belonging to “customers™ referred to 1 g furrier
Dominion Coal Co Lid (19261 AC 108, Fors Line Lid v Ben Line Steamers Lid [1958] 2 Qi 146 £ ' eﬂfr:dan s}, ot the furrler’s customers {therefore, not the plaintif). Such a construction was
Corp v Liopds Bank Ltd (19793 Ch 548 and Law Debenture Trus Corp v Ural Caspian Oil Corp dustified on the bns’is that distinctions had been made elsewhare in the sab-batlment cc»r'jtract between
WLR 135. ) ; s own customer”. Farther, the sub-batlment contract also referred to compensation for toss or
Bailment refers to the delivery of goods under 2 contract by one party (the baitor} to another party [ihe :

i . : , ; (51 H oy, hetore or
i iri 5 ; . & processing”, whereas the Joss which ccourred was not during processing {but, rather,
for some parpose, such as dry-aleaning, repairing or salekeeping, and the subsequent return of ¢
batlor after the purpose has been fulfilled,

vis land, fi i iy 5 % 5. : " i f E,.‘ o d o t ] d th
& iound i 2 deed whic FiS W e ar ey )¢ ‘03 IR0 1S gust d‘r thﬁ 0008 of the owner and 50 asswmnes towards £
& 2 d hich “runs ith the land .E d : O e 1=
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THE RENEFIT RULE
PRIVITY AND THIRD PARTIES g

winer the responsibility of a bailee, then (o the extent that the o
sub-bailment are consented to by the owner, it can properly be &
owner has authorised the bailee so to regulate the duties of the S

respect of the g@ods entrusted 1o him, not only towards the ba
towards the owner”

of the parties-——the confracting pargies’ freedom fo amend or
ate their contract should not be restricted by the creation of third party
hdar the initial agreement;’” and

onsideration—thivd parties are often gratuitous recipients of a

ad provide no cousideration.®

{23 .. ifthe owner seeks to hold 2 sub-bailee responsible to him as bail
t accept all the ierms of the sub-baiiment, warts and all: for ¢
have consented to the sub-bailment on those terms or, if not; Hs
hoiding the sub-bailee lable to him as bailze) be held to have ra f
terms of the sub-bailment”

oit is probably tho one most often cited.

snsideration

Has always been a close link between privity and consideration, as
xampm, in Fweddle v Arkinson. In this case, John Tweddle and William
an agreement whereby each promised to pay a sum of money to Jo ohr
i EWilHam Toveddie) upon the son's marr iage to ngli{_sm Guv éauo}ftcr
snt - 1on stated: “it is hereby further agreed ... that the said William Twecsd%e
&y sue the said parties in any Court of law or equity for the aforesaid
romised and specified”. However, after the marriage, William Guy
prommed sum. As such, after William Guy's death, William Tweddle
my’s estate for the promised amount.

{3} .. a person who voluntarily takes another person’s goods intg hi
holds them as bailee of that person {the owner); and he can {nﬁj}- i
example, terms of a sub-bailment under which he received the go
an intermediate bailes as qualifying or otherwise affecting his resp

- to the owner if the owner consented to them, {This] approach ..,
’ adopted by English law and, with English law, the law of Hong K' '

Further, the Privy Council thought (at p.342) that this conclusion flows
Maorvis v CW Martin & Sons Lid and Gilchrist Watt und Sanderson Pty
Products Pty Lid {19707 1 WLR 1262 and “produces a result which .. is bothy

i ! : “that William Tweddle’s action could not succeed because he
and just”. Lord Goff went on 1o state {alsc at p.342) tha

wi-consideration for Willlam Guy's promise; rather, this promise

Sarte ideration provided by William Tweddle’s father,
- & sub-baifee can only be said for these purposes to have voluntari; 34 orted by consider P Y

m”fo his possession the goods of another if he has sufficient notice the
other than the bailes is interested in the goods so that it can prmmf
that (in addition to his duties to the bailee) he has, by taking the ‘-’uOdS
custody, assumed towards that other person the responsibility for the goad
is characteristic of a bailee. ... ... their Lordships do not ¢ousider thi
to impose obligations on the sub«baﬂee which are onerous or untai
recognised that he cap invoke against the owner tern.s of the sub-bailme
the owner has actually (expressly or impliedly) or even csteﬂsibly authort

ompton and Blackburn 17 all seemed o base their jndgments on the rule
er o consideration cannot enforce the promise, even if the contract was
berefit. Such reasoning meant that there was no nead to base the result
sétrine. However, Crompton § commented (at p.398) that it would be
; bﬁposztggn“ i¥ a third party was considered to be a party to the contract
> of guing upon it to his advantage, though not a party for the purpose
Ieing susd upon it.

tom of the link between the doctrines of privity and consideration is
etic Tore Co Lid v Selfridge & Co Ltd [1915] AC 847, In this case,
165 {0 Ja distributor {Dew & Co) on terms that the distributor would not
4 price lower than Dunlop’s “List-Price” and that the diswributor would
similar undertaking from whomever the distributor sold them on to. The
Id the tyres on to Selfridge who pave the reguired undertaking and agreed
_1&3%@{% damages’ for each tyre sold at a price jower than the List-Price. in
dertaking. However, Selfridge later re-sold the tyres at a lower price

Mote that, although this case concerns an “exclusive jurisdiction clause”, the rag
of the judgment could equally apply to exempiion clanses.

3. Tz Beverr Ruer

The rule that a third party cannot sue upon a contract to which he is not a part:
if the contract was made for his benefit, can possibly be justified on three Sron

(1} the principle of mutuality-—it would be unfair to aliow a third party _%_01
& contract under which that third party could not, itself, be sued;®"

ehsman [1944] Ck 83,

Consideration.
on Liguidated Damages.

b See Tweddle v Arlonson (1861 1 B & 8 383 121 BR 762,
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BPECIFIC PERFORMANCE

b} Equitabie velier granfed

CHarrer 23

INJUNCTIONS

22053

In Beswick v Beswick ™ although
had no fegal right 1o claim

Mg Beswick, dye i
specific enforcem

the rules onp)
ent of the nephew s

pro
uncie (Mrs Beswick's late husband), she was nevertheless able to i
specifically enforced in here

apacity as administratrix of her }

ate hugt
performance wag seeming

22052 Specific
because;

Paka.
Iy the most logical and Convenieng : § A1 EURCHONT oot

rohiDifory or mandatory? e
{1} the uncle’ remedy at common law

....... 23,004
i i HERL 1Y S R L R PR P R T PR

o - al {perpetual) or Interim (laterlocutoryy? ... ...

was inadequate as the gur

. 23.006
arm L Cnetione

. . wasla rohibitory Injunctions ..

{or, rather, his estate) could recover would be purely nomirgy Franibitory

{2)  the contract was
to be songht as e

for a series of reguiar p
ach payment fall due;

.................... 23.006
§ 3 DIUMATY TRMEAYT ittt crer e e

................................. 23.000
BYyments, and so dam'a'g wdirect specific perforimanse oo

EEE ettt 23.811
;) Contzacts for a personal 5ervice oo e
3 or fife : 4 Hong Kong case Hlustration . :
(3} the payments were for lifs, in which case: how could damagey ’
of a hunp sum, be men

sured? How many payroents would have B

How long would Mrs Beswick have Hved?,

weemens 23,042
1) Contracts for the sale of goods ...

. 23,047

Can ar infuracton be conttactuaBly provided for? ...

the nephew had- received the entire

Does the exisence of a COI!tl:lLt!lH”y A aod h‘qiildﬂ{{ﬂd danzagcs clause
D Kined
bus", ness had a

consideration for
Iready been transferred 1o him; and

his gﬁ'ﬂ

e 5 WL S E ¥ { fean PO PP TUURURORII . I 1=
de tae court’s abi an [y PO [ T P
e e GE CO 1y fo award nyunction? 48

the contract could have been specific
had failed to perform his
mutuality of the remedy),

............................. 23,049
: Aat Mandatory Inunctons oo
aily enforced by the nephew it

promise fo transfer the business: (i.e,

.................... 23.054
40 the Award of an Injunction e
Ltk

................... 23.054
A serious breach by the plaintitf e

& who comes to equity must come with clean hands i;gi;

e He who seeks equity must do equity oo

bl o poose meke opecific perfomam ACQUESSCRACE et . oy

Iogical, convenient and equitable remedy. Indeed, it could be said that the g : : elay defeats equity” (laches) ...................... i

(hs case Fepresents a classic ittustration Ofequity in operation, N Hardship to the defendam? ..o e o
Mitahle DAmages oo s

——
* For facts, ses Chapter 7 on Third Parties.
m

Note also that it wag said th

At daimages would be g
intended ap Qi

38 appropriate remedy since the
and thug 2 luinn sum of damages if any) woul

parties to the agresmai
i not aceord with this. -'
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INJUNCTIONS
FINAL PROTIBITORY INJUNCTIONS

contractual promise and, as such, can be contrasted with the ;

o . . N R : nad a5 y s Foro g
performance which is designed to enforce 5 positive contractyal pré'm penacts for & persanal service

. T desgned pecific performance will not be granted to order someone to perform a personal
A prohibitory junction is said to be the primary e S_p. 'ﬁ'p ; dentif i " o p ‘ -
for breach of 4 negan A ! : v remedy g, it is important fo identify whether an ovder of a profitbitory infunction would
t. .b ' O 4 negative promise; although common Iaw

& be inadeguate before the equitable remedy of mjunction can he-
E;it usuai%ynpose a mroblem since damages, in this context. wii] :
;;7 é)mh;blmry njunction as a primary remedy is supported by D),

(F877-78) LR 3 App Cas 709, 720 (Lord Cairnes LO)y: i

wint 1o the same,

wiley v Wagner (18523 1 De GM & G 604, the defendant promised to sing at the
ﬁﬁ”s theatre, twice a week for three months, and not 1o sing at any other theaire
§ut the plaintifl”s written consent. However, the defendant later agreed to sing for
: party {at a rival theatre) for more money. The plaintiff was granted an mjunction
train the defendant from singing at theatres other than the plaintiff's; the court
ved that such an injunction did nof amount to indirect specific performance of the
ndant’s obligation to sing for the plaintiff (which the court accepted could not be

ted in: the circumstances).

“If Ei’le Fartms - contract that a particular thing shail not he do ‘.

of Equity has to do is to say, by way of injunction that whi {;fy ?E
already sgid by way of covenartt, that the thing Sh;ﬂ ngt beci th
tase, the infunction does nothing more than give ‘Ihe Sanetion 0; ;;;z roee

Court to that whi N e
) at which already is the coeniract between the parties” rcding to Lord St Leonards LC (at p.619):

“It is trug, taat | have no means of compelling [the defendant] to sing, but she has
ne cavse Ui complaint, if I compel her to abstain from the commission of an act
whici: thie has bound herself not te do. ™.

;i?;:;:f}ﬁ;mugh a pm%.n‘bit{ﬂ).ry %ajunction may be said to ke 1?}6. pn 4

i ﬂ;e p;a;; ;;gﬁfmve proniise, it may st‘ﬂ!? fevertheless, be refused, Fog
® e plaintiff’s ows conduct debars him (see later), or where the b

by the pigmﬂff 18 tnvial (Harrison v Good (87-THir 11 | 338 ; :‘_i'_m

:j;if gg:am;ng a;"f hsuch an injunction would effectively amﬂung o i;i:i;ic
mance of the ¢ : romise in cire ‘

e mance Wou}(; ;O:itlriugjzg; s‘mzsc 18 circumstances where the rem’#dy

bi‘fi;réng the njunction, the judge disclaimed that he was effectively ordering
cific performance or doing indirectly that which sould not be done directiy?

Warner Brothers Pictures Inc v Nelson {19371 1 KB 209, the defendant had agreed
"réng*ier acting services to the plaintiffs for a particuiar period of time, during which
“wonld not perform such services for anyone eise. However, the defendant breached
coutract by agreeing to act for another film company. Therefore, the plaintiffs were
anted an injunction to restrain her for three years from acting for any film company
ther than the plaintiffs.

he court believed that such an injunction did not amount o indirect specific
erformance of her contract with the plaintiffs since, although she could not work as
actress, she was free to work in any other capacity for any other company.

{b) Indirect specific performance

A - - e 3 B T A )
prohibitory injunction which enforces a negative promise iy,
performance of a posjsve promise. In other words, an ord eat fﬁ !
pertorn o : mse. In > 81 order 1o restrain cor
thgachz?zg their negative obligation is effectively the same as an order |
e . . | . - - kY i )
; c‘onespandx-ng positive oblgation.? Ty this sense, it could be arrued that
elaling to specific performance should apply, - St

h 3 - L. . : .
L‘E&Ii Gﬁgﬂ ﬁ‘éls, mn 1{3611, 18 not a g]ouﬂd fOi I‘Lflzsmg to g] ant a pf Ohibli{)f‘}"‘lﬂﬂ
:B'P CI5C Pe oimance Oth COIYes lﬂg SV TOmse (2] d }n} Zeﬁl e
ki eeaf i ‘ 1 £ T p()nd pi) £ p O i 158
80 100 * l]i{i a 3(]!1 hﬁ [y Rnction W]ili, 2, £ W{ . . 54
. h{) 13 & 1 1 i h ei’lff)."ﬁ’f_é th S0 r@sp{)ndlﬂg Hé
ohibs y : =
pl‘. TTI8E, W Iieghel & ;}I E] oHor .ﬂiiui!cg.}oﬂ 81il€)unt§s t IZ'XdH eet Spﬁ e p CX%OEHI
aﬂd i85 ﬁleref()re qﬂb!ﬁc #mng to i?eCﬂi p‘d‘ g()!i 22} LCﬁ. SECMS: i
& h 1 a s 1
Tiot <1 _{QS ].{:‘E 11 1110 I 131
‘ of w = L b
qﬂesﬁ(}n i h(’.ﬂlei Col,t]'.)halzce Whl, ﬁlh inunetion Wouid ST i ho ¢
y o IE i}ﬂ M a croic fe
éei 1] dal}i as ‘Eitl]{ﬂ pcli!}rﬁl hls pOSlti Ve Dbé‘-gﬁt’ 1 oF Bot i!‘ﬂ F23 EL # Wotk O
3 i % b
an butﬁi]ess a4t 3” i“ SUCH & case t]!eie “Ui{'. be 10 Tea €:E§ 28 al a dﬂlld S th :
. h o 2 Wi

) ) {31 & H

§]€ 3 ald o he Spﬁ‘CIfEC pE} i{)r[!lﬁﬂ‘be. ] !ifS 51{?.]321(7!! g fise, fo i) aii!z!]ﬁ !i‘ 11
y arise, | X y

COZ}&SC&S 101 4 pCJbOHaI SCEVICE O CGilﬂ ACts 1(51 ‘:.he Sﬁ%t, Qf g{)odé i

ording to Branson J (at pp.219-220)

“...no evidence was adduced to show that, if enjoined from doing the specified
acts otherwise than for the plaintiffs, she will not be able to employ herself both
asefully and remuneratively in other spheres of activity ... She will not be driven,
although she may be tempted, to perform the contract, and the fact that she may
be so tempied is no objection 1o the grant of an injunction.”

Warren v Mendy [1989] 1 WLR 853, 863, Nourse LT commented that Banson
'S view that such a young, up-coming actress might employ herself both usefully
nd remuneratively in other spheres, for three years, sesms to be “extraordinanly

]

mrealistic”,

EE’C, for exampie, Sty & L7 51 ¥ I Potroleumn 4 [1974 R 37 it Y soi
o G. TEHE, T‘ ¥Ry ;\1’{’1:5 1 Lid v iF Patrole r Lt [} 41 1 WLR 5 6 where the p!ain ; !
HUnClon o reyts ain the de endants f om Wl'ﬂ)hﬁidiﬂ Heily ) £ o143 Wi rohibl .
L g f ol s 3{}{1{:‘3: alth gh itwasa ju i
i fO!}‘_

{in enforce & nggative pr e} in & 7, i 1
gt il jor: i was clegrl specific LTIOrmance {io ¢ T OSHIVE: pro)
£ pai 1 i
. Y sp jt ELat: {1 enforee & positiv

Fhidd,

447

PRE S

23,612

23083

23.014

230815

23.016

23.017

23018




448

ENJUNCTIONS
FiNAL PROHIBITORY INJUNCTIONS

23819 1 . 5
.:10\&"cyer, th:em are cases where prohibitory injunctions have heen tos : o . . N
specific performance of personal performance obli :;\' € been helg anrlysis, it would be possible w see how Warner Bros Pictures Inc v Nelson
For example, in Mortimer v Becketi 119201 | Ch Sﬂg?;ans i the}_’ ave been decided differently since 1018 unitkely that the defendant (a famous
the plantiff as his boxing manager with w-tchss;ﬂi-v o ;0’ N Ll dﬁfendgm 2 ress) would take up employment i a different capacity {Le. other than being
contracts. Later, after the defendani had 3%‘@6& o b n;;-ﬂ over %bfi_ defe ) for a period of three years.”
sought an interim injunction t - ABFEEE 10 DOX Tor somebody of . . .
eie; o o ;Gim mi;unctmn to resttam the defendant from so Bax pproach is supported by Horren v Mendy, where the Court of Appeal preferred
e H{)‘Wevgr’ ;;h enforce ti‘?e'defgnddm s (implicd} promise not 1o Ka alysis in Page One Records Lid v Britton, over that in Warner Bros Pictures Inc v
Ased < - although the injunction sougit only related fo boxins o on the bases of “realism and practicality”” In Warren v Mendy, although the
;re.{%.ssd since, mter alia,® the court believed that such an injuct b : ' a; aroge over the management of a boxer, the actual injunction sought by the
indirect specifi N . ) citen W ) ' =" o ® iy
pecific performance of the defendant’s personal performance o T manager was not against the boxer {for breach of contract) but, rather, against
2320 According to Russell (at p.581): T o+ manager for the tort of inducing the boxer’s breach of his agreement with the
it manager.
“The effe ' o N . e .
s s,;t will %35: to force the defendant to employ a particular sheless, the court believed that since the ijunction sought was against anyone who
S:ﬂ ‘[C’g Gu ar as his boxing engagements are concerned, and tg aceept th 1o manage the boxer, the same principles should apply as if the injunction was being
B ght against the boxer hignself for breach of contract. Based on this reasoning, the court
I3 bt - fysed the injunction, believing itto constitute indirect specific performance of the boxer's
1 Another example of a prohibitory infunction bein

23.822

23.023

23024

tract to be. [olsty managed by the plaintiff for the duration of the conitract periad.

amdunting, i s i g refused on the grow
ing, if granted, to indirect specific performance of a pe:‘soré"&iﬂ;}un
3L

be found in Page One Records Lid v Britton {19681 1 WLR 157, In thig ¢ase
group employed the plaintiff as their sole agent and manag : s
which the group agreed not to regord sangs for anyvbody eiqg

uen the court disapproved of the approach taken in Warner Bros Pictures Incv
_ s it did accept the decision in Lumley v Wagner due to the much shorter
er for ﬁ‘*’?:y : ining period in that case. According 10 Noursse 1.1 {at pp.B65-866):

“4 lthough it is impossible to state in general terms where the line between short-and
fong-term engagements pught to be drawn, it is obvious that an infimetion asting
for two years or more ... may practically compel performance of the contract.”

z.";};ah?iam;;ﬁf Ziter sought an interim injunction to restrain the group fm
1s undertaking but the remedy was reft

S e s refused on the groonds that it woi

- ~ tit

direct specific performance of the group’s personal obligations Houe
According to Stamp J {at pp. 166167
i) 4 Hong Kong case Hustration

Reacon College Ltd v Yiu Man Hau [2001] 3 HKLRD 558, the plaintiff operated
~ate tutorial school and the defendants were employed as futors at the school.
awever, these tutors later resigned in favour of joining a rival school. Therefore, the
intiff sought and oblained an inferim injunction to prohibit the defendants from
dching 4 clause in the defendants’ employment contact with the plaintiff. The clause
question was designed, in part, to prevent an employes of the plaintiff college from
ning and working for another, rival college for a specified time (i.e. for the duration
the agreement, which remained extant at ali material fimes).

wﬂ.:e :;;Zit:éii nﬁ) {j(}u? that {the group] would be compelied e iny
hore grant ..tocon z:m?e to z;amp!oy the plaintiff as their monager and s

‘ : i [ granted the injunction, be enforeing a contragy dur p e
in which personal services are to be performed by the '3};:{:&'{5“ EefSOﬂ?I

{A) Analysis of the different approaches

A noted difference be ;
: etween Mortimer v Becket? ans s
on the one | er v Beckett and Page One Records Ltd v

1 b i
o one :;nd_, g,nd Ijumfay v Wagner and Warner Bros Pictures Ine v Nelvs
° ner, 15 the fact that, in the former two cases, 1t was the employee (i c- éh'tie
r agent) w inj i , o o
o tog ;1;} gl}‘m s;)ught the injunction, not the employer, However, it is qiaé's i
v this should be sufficient to lead i ' ’ .
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3 The arguinents

tie plaintiff simply argued that the injunctions were sought to merely enforce a
feoaiive covenant, It accepted that the defendants cannot be legaily compelled to teach
or the plaintiff college. nor did the plaintiff seek to so compel them.

As noted by Wousse LI in Wirrren v Mendy, 465, However, it could be argued that the cowrt in Lumiey v Wagner
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would have siill come io the same conclusion sinee the defendant singec was only heing restrained for threg

50, it seems, the absence of an ; :
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