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1

RESEARCH AND PRACTICE IN
INTERNATIONAL COMMERCIAL
ARBITRATION

A. Introduction 1.01 Necessary in Internaricnal

B. Unique Concerns Related to Commercial Arbitzation 1.07
Research and Practice in D. Benefits Associatea with Learning
International Commercial Special Reszarch/and Practice
Arbitration 1.03 Methodcicyizs for International

C. Why Special Research and Comniex: fal Arbitration 1.09
Practice Methodologies are E. Hev: w Use This Book 1.13

A. Tutroduction

Many lawyers believe that theiy practice area is the most intellectually rigorous,
unique, and interesting specialty possible. From tax to real estate to commercial law
to probate—it would adinittedly be difficult to do well in any of these or other areas
of specialization witirowt scome training. Nevertheless, those who practise in these
areas of law benefiv from the roots that each of these specialties has in a domestic
legal system—the same legal system that the lawyers have known and prepared for
since their first days of law school. However, those who venture into international
commercial arbitration find themselves in deep water, indeed. Not only is it a
private form of dispute resolution (which means that there are few precedents to
control either outcome or procedure),’ it requires the use of unique legal resources

1 Some opponents to arbitration claim that the informality of the procedure and the lack of
adherence to substantive legal principles results in a ‘lawless’ decision-making process. See
Christopher R Drahozal, ‘Is Arbitration Lawless?’, 40 Loyola Law Review 187 (2006). While there
may be valid concerns about certain types of domestic arbitration, many of the criticisms are not
applicable to international arbitration and are, in any event, likely outweighed by the fact that arbi-
tral awards are much easier to enforce internationally than judgments. See Philip ] McConnaughay,
“The Risks and Virtues of Lawlessness: A “Second Look” at International Commercial Arbitration’,

1.01



1.02

Chapter 1: Research and Practice in International Commercial Arbitration

and practice methodologies. Furthermore, it is not just international—it is in ways
both anational (in that it does not follow the dispute resolution procedures existing
in any particular national legal system) and multinational (in that it can require the
application of the laws of several different states).2

Although continuing legal education providers have begun to address the need
for instruction in many matters regarding international commercial arbitration,
there is one area that is not typically discussed in those courses and seminars—
research and practice methodologies.* While the omission is in some ways
understandable—there is only so much that can be covered in a half-day or weekend
seminar, particularly when attendees have mixed levels of seniority and experience
in the field—it can leave newcomers to international commercial arbitration
withouta proper of understanding of what is required when handling these types
of disputes. This is particularly dangerous when the newcomer to arbitration is
very experienced in other areas of law, since the seminars do not emphasize to
senior practitioners how radically research and practice in int=ri ational commercial

93 Northwestern University Law Review 453 (1999); Lind Si'berman, ‘International Arbitration:
Comments from a Critic’, 13 American Review of Internaticnal Arbitration 9 (2002).

2 Atone point there was a movement to make internaional arbitration completely delocalized in
the sense that it would operate outside any domustic legal system. See Julian DM Lew et al,
Comparative International Commercial Arbitrciin !Kluwer Law International, 2003) para 4-49.
While proponents of delocalization failed toci=ace a process that is completely unaffected by any
domestic legal system, the actual proceduressed today typically do not track the rules of national
civil litigation. At the same time, the tiansnational nature of the dispute means that there will be
conflicts of legal rules and, more impurtantly, legal cultures. As a result, procedure in international
arbitration typically represents a ¢c6= promise between different national approaches.

3 For example, many of the. major international arbitral institutions, including the International
Chamber of Commerce (‘1CC), the London Court of International Arbitration (‘LCIA’), and the
International Centre foi Dispute Resolution (‘ICDR’) of the American Arbitration Association
(‘AAA’), host continting cducation courses for practitioners. Furthermore, several universities offer
special certificat=sandor intensive summer courses in international commercial arbitration, includ-
ing: American University Washington College of Law in the United States; the School of International
Arbitration at Queen Mary, University of London in the United Kingdom; the International Centre
for Arbitration, Mediation and Negotiation of the Institute for European Studies of the CEU San
Pablo University in Spain; and the University of Hong Kong in Hong Kong, just to name a few. Law
students from around the globe can also participate in an international commercial arbitration
mooting competition. See eg, Janet Walker (ed), The Vis Book—A Participants Guide to the Willem
C Vis International Commercial Arbitration Moot (Juris Publishing, 2008); Eric E Bergsten, “The
William C Vis International Commercial Arbitration Moot and the Teaching of International
Commercial Arbitration’, 22 Arbitration International 309 (2006).

4 There are, of course, numerous books and articles that discuss arbitral procedure at a very practi-
cal level. For example, volumes 21:4 and 23:2 of Arbitration International are devoted to advocacy
and the art of arbitrating in international commercial arbitration. See also R Doak Bishop (ed), The
Art of Advocacy in International Arbitration (Juris Publishing, 2004); United Nations Commission on
International Trade Law (‘(UNCITRAL) Notes on Organizing Arbitral Proceedings, UN GAOR,
29th Sess, Supp No 17, UN Doc A/51/17 (1996), available at: <http://www.uncitral.org/pdf/
english/texts/arbitration/arb-notes/arb-notes-e.pdf>. However, these resources do not focus on how
one goes about preparing a case to be heard in front of an international commercial arbitrator.




B. Unique Concerns Related to Research and Practice

arbitration differ from research and practice in other areas of law. Therefore, this
text focuses on research and practice strategies unique to international commer-
cial arbitration, a topic which appears not to have been discussed in any of the
literature in the field.

B. Unique Concerns Related to Research and Practice
in International Commercial Arbitration

Like most legal specialties, international commercial arbitration is very much a
product of its history. For many years, practice in this area was reserved to an elite
group of lawyers and law firms. Centralization made sense: international commer-
cial arbitration required access to specialized (and expensive) resource material;
utilized unique and sometimes complex procedures; involved a very small client
base consisting of large international private actors; and tended to c=az itself in cities
that were also home to the few existing international arbitral instivrions, thus limit-
ing practitioners to those who were in geographic proximity +o those institutions.

In the last ten to twenty years, however, both the eccucmic and legal environ-
ments have changed. The easy availability of electroziic databases means that non-
specialists now have access to some (though 16+ all) of the expensive specialist
legal material that was once beyond their pritvizw. Electronic mail and overnight
courier systems allow lawyers to communi<ace quickly and efficiently with adver-
saries, clients, arbitrators, and arbitralinstitutions, regardless of location. Finally,
the rapid increase in the number of private actors in the realm of international
investment and commerce (due to economic globalization) has greatly expanded
the international client base as well as the number of international commercial
arbitrations that are filec each year.

As a result of these shifts, international commercial arbitration has become a
booming business, with increasing numbers of first-time or part-time practition-
ers and arbitrators. Many of these people have years of experience in litigation
and/or domestic arbitration, so they are not new to the practice of law. However,
international commercial arbitration is inherently different than either litigation
or domestic arbitration, both in terms of the resources used in legal research, and
in terms of the practices and procedures. These differences exist for three basic
reasons. First, international commercial arbitration reflects a unique blend of
civil and common law traditions. Experienced practitioners take this blended
approach into account and do not try to mimic procedures used in domestic
courts or arbitrations, lest they lose valuable opportunities to benefit their clients
or, worse still, damage their credibility with the arbitrator. Second, international
commercial arbitration is a private dispute resolution mechanism with few

1.03
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1.06
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Chapter 1: Research and Practice in International Commercial Arbitration

‘official” precedents or bright line rules. However, there is a wealth of persuasive
authority that can help advocates make their case. Those who are new to the field
may not know about these materials or how to use them, thus losing a chance to
persuade the arbitrator and/or rebut (or even anticipate) an opponent’s argument.
Third, international commercial arbitration involves parties from different legal
systems, which means that lawyers must navigate through a complex maze of
jurisdictional options and potentially applicable provisions of law, all the while
contending with the issues that can arise when advocates and arbitrators come
from different legal cultures. Knowing the laws of one’s home jurisdiction is
simply not enough, even if the arbitration is seated in one’s own backyard and
bolstered by a choice of law provision that guarantees procedural and substantive
matters will be governed by one’s own national law. By its very nature, interna-
tional commercial arbitration raises issues from more than one state, and lawyers
must be prepared to handle those issues as they arise.

This is not to say that international commercial arbitraticn must remain in the
hands of the same specialists who have handled such mauzers for decades. It does
mean, however, that those who have not trainea as specialist firms must be
prepared for a sharp learning curve should they find themselves involved in an
international commercial arbitration, no “wat:ér its size and no matter how
‘domestic’ it may feel at the outset.

C. Why Special Research and Practice Methodologies are
Necessary in International Commercial Arbitration

Lawyers are a clever bunci.. Dispute resolution specialists, in particular, are very
good at picking upnew information quickly and presenting a sophisticated
analysis to a triex of fact and/or law. What's all the fuss about research and practice
in international commercial arbitration?

The problem is when ‘you don’t know what you don’t know’. International com-
mercial arbitration can be misleading. At times, it can very easily look like other
dispute resolution processes, particularly since there is no single, standard proce-
dure that must be followed in all cases. This can perpetuate the notion that ‘any-
thing goes’ once the process is begun. In fact, international commercial arbitration
involves certain conventions that should be respected as a matter of good
practice.® Failure to do so might not result in an unenforceable award, but could

5 For example, an American lawyer who objects, courtroom style, in an arbitration will not be
ejected from the hearing, but will look like a novice. Conversely, a civil law lawyer who fails to
cross-examine a witness (because that procedure is foreign to civil law trials) has lost an opportunity
to advance his or her case. See eg, Carmen Casado, ‘10 Tips for Beginning Practitioners from an
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prejudice the arbitrator against one’s case and/or create unnecessary conflicts
with one’s adversaries. Furthermore, international commercial arbitration
involves certain resources and types of legal argument that might not be apparent
to those who do not practise regularly in the field.

D. Benefits Associated with Learning Special Research
and Practice Methodologies for International
Commercial Arbitration

Legal research is typically considered the domain of junior lawyers. However,
understanding not only how to conduct legal research but how to use it is
critically important in international commercial arbitration, since it is a dispute
resolution process that relies heavily on written submissions. Even if more senior
lawyers are not doing the hands-on tasks, they need to unde:stand how the
materials can be used if they are to present the client’s case in its best light. It’s par-
ticularly important for senior advocates to know how arhitrators might consider
the relative weight of the different materials so that th¢ supervising attorney can
ensure that arguments are properly made, either in‘witing or in a hearing.

Although newcomers to the field will reap th¢ nost benefit from the principles
discussed herein, this text contains information that will be useful even to those
who have acted as advocates or arbitratoss 1 this field for many years. For example,
those who have typically used traditicnal methods of research may be surprised
at the diversity of resources avatable now, particularly in electronic forms.
Furthermore, experienced lavrvers may learn new approaches to the materials as
well as new strategies regarding the presentation of one’s case.

When considering tixe recommendations contained in the following chapters,
the reader should Lear in mind that there are many ways to approach legal
research and advocacy. The suggestions contained herein are but one method of
proceeding. Nevertheless, the principles outlined in these pages should be useful
both to those who have never considered these issues before and to those who
have some practical experience in the field.

There is no need here to rehearse either the substantive or procedural principles
involved in international commercial arbitration, and indeed those subjects are
far beyond the scope of this text. For those who are interested, there are several

ICDR Case Manager’, 62 Dispute Resolution Journal 67 (Feb—Apr 2007); Alexandre de Gramont,
‘In Focus: Americans find their place in the world’, The National Law Journal (US) (Nov 26, 2007);
Gabrielle Kaufmann-Kohler, ‘Globalization of Arbitral Procedure’, 36 Vanderbilt Journal of
Transnational Law 1313 (2003).
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excellent treatises available that discuss international arbitration from both a
practical and theoretical standpoint.® Those who either need an overview of the
field or need to research the specifics of a particular issue can look to those sources
for guidance. This book is for lawyers who are ready to go beyond general treatises
and general principles and conduct their own independent research.

E. How to Use This Book

This book is broken into two parts: (1) substantive chapters containing practical
recommendations on research and practice in international commercial arbitra-
tion (Chapters 2—4) and (2) a bibliography of both electronic and print resources
commonly used in the field (Chapter 5). Using both sections together will
give readers a deep appreciation of how best to research and present a case to an
international arbitrator.

The substantive chaptersaddress three major areas of concerri: Chapter 2 describes
the sources available in international commercial arbiiration and how they are
used. International commercial arbitration is a private dispute resolution process
that blends civil and common law traditiors- vhile simultaneously utilizing
elements of both an anational and a muliiational approach. As a result, the
resources in this field are fundamentally/diiterent than the legal resources used in
domestic dispute resolution. Thosc vho wish to be an effective advocate or
arbitrator in this area of law must therefore learn: (1) what legal authorities exist
in international arbitration; (2 how experienced advocates use those authorities;
and (3) what weight exper:ciiced arbitrators give those authorities. These three
topics form the basis of Clapter 2.

Itis notjust that the niaterials in international commercial arbitration are different
than those used 2 sther forms of dispute resolution; the materials are also difficult
to find.” Chapter 3 discusses: (1) where to locate the materials unique to interna-
tional commercial arbitration as well as (2) how those materials are typically
used in researching common areas of dispute, including: arbitration agreements;
arbitral procedure; challenges to an arbitrator; and recognition, enforcement,

6 Four of the best are Gary B Born, International Commercial Arbitration (Kluwer Law
International, 2008); Emmanuel Gaillard and John Savage (eds), Fouchard, Gaillard, Goldman on
International Commercial Arbitration (Kluwer Law International, 1999); Julian DM Lew et al,
Comparative International Commercial Arbitration (Kluwer Law International, 2003); and Alan
Redfern and Martin Hunter et al, Law and Practice of International Commercial Arbitration (Sweet
& Maxwell, 2004). For specialized commentary regarding arbitration at the International Chamber
of Commerce, see Yves Derains and Eric A Schwartz, A Guide to the [CC Rules of Arbitration (Kluwer
Law International, 2005).

7 See eg, Dr Emmanuel Jolivet, ‘Access to Information and Awards’, 22 Arbitration International

265 (2000).
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and challenge of an award. However, one does not necessarily use the same
research materials to address each of these subjects. For example, research on
enforcement of an award will focus on conventions, treaties, domestic legislation,
and case law, since enforcement issues fall naturally within the exclusive province
of the courts (though the researcher will have to deal with the question of which
court). Using the same research techniques to investigate arbitral procedure
would lead to disaster, since procedural issues are very much committed to the
arbitrator’s discretion. Thus, lawyers investigating procedural concerns would
focus much more heavily on reported arbitral awards, arbitral rules, treatises, and
other learned works. However, since procedural errors can result in enforcement
problems,? one would be well advised to consule—Dbut not rely entirely upon—
domestic law as well.

The issue of how to apply one’s research continues in Chapter 4, which discusses
the practical aspects of legal research. For example, an American advocate might
be inclined to string together several citations to American cates in support of a
particular legal proposition. Although this technique would < well received in a
domestic litigation or arbitration, it would not be lookea w:zpon as favourably in
an international arbitration. Similarly, an advocate +-ained in the civil law tradi-
tion might rely heavily on treatises and/or stavt'es-<o support his or her argu-
ment, even when a common law lawyer is acting adversely or as the arbitrator.
Failing to give due weight to judicial decisio:is'1n those circumstances could lead
to disaster. This chapter thus helps advocatzs and arbitrators realize how different
legal materials can and should be used in an international arbitral proceeding.
The chapter also covers issues sucti2s how to adapt pleadings to take into account
thelegal traditions of one’s arbitators or adversaries; how to present one’s research
formally (including citation forms) and procedurally; and how to submit written
testimony from expertwitnesses.

Chapter 5 consist¢ of a bibliography supplemented by additional instruction on
how to find and use each of the materials. The bibliography also recognizes the
realities of the electronic age and includes references not only to possible print
locations but also to electronic locations.

With these guidelines in place, it is time to discuss the many possible sources of 1.18

law in the field of international commercial arbitration.

8 See eg, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art V,
June 10, 1958, 330 UNTS 3 (‘New York Convention’).







<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 10%)
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Perceptual
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings true
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Symbol
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /SyntheticBoldness 1.000000
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <FEFF0045006c0073006500760069006500720020005000720065007300730020005000440046002000530070006500630073002000560065007200730069006f006e0020004100630072006f00620061007400200036000d0052006f0062002000760061006e002000460075006300680074002c0020005300510053002c00200045006c007300650076006900650072002000420056>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [595.276 841.890]
>> setpagedevice


