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Preface

; e image that has propelled this book is both hopeful and disquieting (perhaps 
even frightening). In it, decision-makers in many parts of the world recognize the 
potential value of economic competition and increasingly seek to protect it from 
private restraints. ; ere is growing awareness that transborder competition, in 
particular, can generate economic growth and the jobs, income and public and 
private resources that are important everywhere, but that are desperately needed 
by so many. ; e need to provide an eff ective legal framework for global com-
petition has also become increasingly obvious, especially since the fi nancial cri-
sis of 2008. ; is is hopeful, and much experience and thought in many parts of 
the world can now be harnessed to develop eff ective national and transnational 
policies for protecting the competitive process and harnessing it to people’s needs 
everywhere. 

; e disturbing part of the image is that those eff orts often appear to have weak 
foundations. As a result, they may not produce the desired results, and in some 
cases they may even cause more harm than good. Political leaders and competi-
tion law offi  cials often know little about prior competition law experience in other 
parts of the world or even in their own countries, and often they are not aware of 
the range of their policy options and the likely consequences of their decisions. 
; is greatly enhances the risk of making decisions solely or primarily on the basis 
of either ideology or short-term political and economic power considerations. 

; e emergence of new forms of globalization since the early 1990s has made 
this situation increasingly precarious. Interest in and proclaimed support for com-
petition law have surged, but there are questions about the basis for such support 
and about its depth. ; is creates a pressing need for scholars and decision makers 
to acquire fi rmer and deeper knowledge of relevant competition law experience 
on both the national and international levels, but myths and misunderstandings 
of these experiences often obscure their value and mask their relevance. Equally 
great is the need for eff ective use of a broad range of economic and other social 
science insights in developing competition law. Yet the full breadth and richness 
of thought applicable to these issues often remains unexplored and unused. 

In the course of studying competition law experience and thought in many 
countries and on the international level, fi ve puzzles or challenges have crys-
talized for me as central to global competition law development. My eff orts to 
respond to them have shaped this book. As with all important puzzles, they are 
both fascinating and frustrating.

One is the inherent mystery of competition law itself – a form of law that inter-
feres with the competitive process in order to maintain its vigor. Not unlike a 
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viii Preface

treatment for cancer, which seeks to eliminate cell growth that interferes with the 
operation of a biological organism, competition law targets forms of economic 
conduct that interfere with the eff ective operation of competitive markets. Both 
strategies must be designed not only to eliminate the harm, but also to avoid 
damaging the “healthy” components of the system. Devising eff ective strategies 
for doing this is diffi  cult enough on the national level, but the diffi  culties increase 
 signifi cantly on global markets, where they are compounded by national interests - 
both public and private—and often tethered by modes of governance that have 
been developed for national contexts and that are not designed to function in a 
global context.

A second puzzle involves the role of the US in global competition law 
 development. US antitrust law has long been at the center of the competition law 
world. It represents extensive experience and a remarkable reservoir of thought 
and learning. It is often proposed as a model for other countries to follow, and 
many assume that it should be the basis for thinking about competition law on 
the global level or that US power and infl uence will necessarily lead to this result. 
Yet US antitrust experience is unique. It has developed under legal and economic 
circumstances that rarely have much in common with those faced by others, 
either individually or in international contexts. ; is raises questions about the 
role it should play in the global context. ; e support of the US and the US anti-
trust community is indispensable for any global competition law project, but it is 
far from clear how this power and infl uence should be used. I have wrestled with 
this issue for decades, and I am convinced that the power of the US and the learn-
ing and expertise found within the US antitrust community can be employed 
in ways that support development of an eff ective and cooperation-based global 
competition law regime. I am also painfully conscious of the obstacles in the path 
of this kind of cooperative evolution. 

Europe presents a diff erent kind of puzzle, but it is no less central. I have 
spent many years studying the evolution and dynamics of competition law in 
Europe. One impetus for my book Law and Competition in Twentieth Century 
Europe (OUP, 1998, 2001) was the realization that the dimensions and patterns 
of European national competition law experience had not been recognized and 
that these experiences were often shrouded in myths and misunderstandings. As 
a result, decision makers everywhere were often unaware of the potential value 
and importance of European competition law experience. Although there have 
been successes in raising awareness of this experience, European competition 
law experience remains undervalued in much thinking about global competition 
law development. In particular, the experience of European countries since the 
Second World War in developing national competition law can be of exceptional 
value to states who now face similar issues in developing their own competition 
laws. Moreover, European experience in coordinating national and transnational 
competition law eff orts is the most extensive laboratory we have for studying the 
dynamics of transnational competition law development. 
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ixPreface

A fourth challenge is to understand more clearly the dynamics of global 
 competition as a process and the public and private institutions and relation-
ships that will infl uence global competition law development in the twenty-fi rst 
century. ; e scale and dimensions of global competition are not only unprec-
edented, but often beyond our capacity to understand them adequately, and the 
relationships between nation states, transnational institutions, and global gov-
ernance networks of various kinds are evolving rapidly. Patterns are emerging in 
each of these spheres, but we are only beginning to grasp their measure. I have 
been struck by the relative lack of attention to these dynamics in discussions of 
transnational competition law. ; e two basic strategies under discussion pay lit-
tle attention to them. Some advocate convergence of national laws as a response 
to the limitations of the current regime, but they frequently fail to identify how 
that process can be expected to work and fail to note that increasing similarity 
among some or even many systems in some substantive and procedural areas 
may do little to overcome the limitations of the jurisdiction-based system. Others 
focus on including competition law in a supranational institution—usually the 
WTO, but they sometimes fail to appreciate the continuing centrality of national 
borders in any view of global markets and their governance. 

; e fi nal and in some ways most fundamental challenge is to reconcile the 
enormous potential of global competition with the need to harness that potential 
to the needs of all participants. Even before the crisis of 2008, critics of “globali-
zation” decried the wealth distribution patterns that they associated with it. ; ey 
claim that globalization primarily benefi ts “the West” and that much of the rest 
of the world seems to suff er more than it benefi ts from global competition. For 
these critics, it has widened the gap between rich and poor and allowed the rich to 
exploit the poor. Such criticisms have increased in the wake of the fi nancial crisis, 
and there is little doubt that global competition has led to some of the harms of 
which it has been accused. Yet it is also clear that economic competition is usually 
the surest mechanism for supporting economic development and thus addressing 
the economic needs of both poor and rich. To obstruct the process appears, there-
fore, to be a misguided response to the problem. My search has been for ways 
of protecting competition while at the same time making it more responsive to 
the needs of people everywhere. In my view, this search must be based on a solid 
understanding of history and eff ective use of theoretical analysis, and my goal in 
this book is to contribute to this kind of understanding. 

As I have worked with these themes and grappled with these challenges, I have 
become increasingly convinced that they represent not only obstacles, but also 
opportunities for fundamental improvements in the legal framework for glo-
bal competition. A clearer picture of competition law development on both the 
national and international levels that also relates these two domains should help 
scholars, offi  cials, and policy makers take advantage of these opportunities. Many 
others around the world who are concerned with their own economic futures are 
also likely to benefi t from this presentation. ; e relationship between law and 
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x Preface

global competition has a potential impact on everyone, and thus the incentives 
for improving it are immense. ; is potential has been my inspiration and motiva-
tion in writing this book.

; is book is intended for all who seek information and insights into the roles 
of competition and law, especially competition law. ; e primary focus is on the 
global economy, but much of the book deals with national experiences, because 
the law that shapes global competition is still predominantly national (and EU) 
law. From the perspective of law’s role and impact, therefore, the global economy 
consists of national economies. Moreover, national experiences will continue to 
shape the dynamics of transnational cooperation and coordination relating to 
the global economy, just as they are shaped by those eff orts and by the global 
economy itself.

I expect scholars and students—particularly in the areas of law, economics, and 
globalization—to be particularly interested in the material. I am also confi dent 
that scholars and students in other areas of law as well as in social science and his-
tory will fi nd value in the analysis and description. ; e analysis and information 
should also be of much practical importance to offi  cials and judges everywhere 
who deal with competition law issues and issues of the global economy. ; ey are 
the decision makers, and I am hopeful that many will fi nd the book useful as they 
consider their decisions in this area. Legal practitioners will also gain much from 
the analysis and information included here. ; ey infl uence the decisions that are 
made, and thus they play important roles in the evolution of competition law. 
Finally, the issues are so central to the development of global markets and thus to 
the future of countries everywhere that I expect those interested in these increas-
ingly pervasive issues to fi nd value in the material. I have consciously sought to 
present the material in a way that is accessible to those in each of these groups, 
but also rigorous and creative enough in its analysis to satisfy high academic and 
professional standards I can only hope that I have succeeded.

A project of this scope depends on assistance, information and insights from 
scholars, offi  cials, lawyers and librarians in virtually every part of the world. I 
have been very fortunate in having received so much support and cooperation 
from so many. I regret that I cannot thank them all here. For those whom I do not 
mention here by name, I have tried to express my gratitude at other times and in 
other ways, and I thank you once again.

I must, however, express my gratitude here to some whose help has been 
 particularly important and direct. Dean Harold Krent of Chicago-Kent College 
of Law has supported this project over the years in a variety of ways, and I am 
deeply grateful for his support. My colleagues Sungjoon Cho and Dan Tarlock 
and my former research assistant and now friend Andre Fiebig have provided 
insights, information and encouragement throughout the project. I would also 
be remiss in not thanking Ken Dam once more. His encouragement and support 
for my study of law, economics and their global interactions long ago helped to 
put me on the intellectual path that has produced this book, and his combination 
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xiPreface

of careful analysis with breadth of thought have always inspired me. ; e many 
US-based scholars in the communities of antitrust, comparative law, and inter-
national law who have given of their time, energies and insights in discussions of 
these topics or commented on earlier manuscripts are simply too numerous to 
name individually. 

Among the many non-US-based scholars who have discussed these issues with 
me and whose insights have enriched this work in uniquely important ways, sev-
eral deserve special mention: Ulf Bernitz, Wolfgang Fikentscher, Laurence Idot, 
Fritz Rittner, John Vickers and Steven Wilks in Europe; Xiaoye Wang in China; 
Mitsuo Matsushita, Tadashi.Shiraishi and Iwakazu Takahashi in Japan; Michal 
Gal in Israel; and Mor Bakhoum in Senegal. 

Several extended research visits have been invaluable in developing the issues 
here. In particular, I thank Anne-Marie Slaughter for supporting my participa-
tion in the Law and Public Aff airs Program at the Woodrow Wilson School of 
International and Public Aff airs at Princeton and Christoph Engel for support-
ing my research as a fellow of the Max Planck for Research in Collective Goods 
in Bonn. I also thank the law faculties at the following universities for hosting 
extended teaching and research visits that have been of exceptional value: Uppsala 
and Stockholm in Sweden, Munich and Freiburg in Germany, Meiji University 
in Tokyo, and the University of Pennsylvania, Northwestern University and 
Washington University in the U.S. 

 I have presented portions of the book at each of the above universities as well 
as at numerous conferences around the world, and I am grateful to the respective 
organizers of these conferences for providing such valuable opportunities. 

Countless offi  cials and former offi  cials of competition authorities have 
 graciously shared information about and insights into the thought, activities and 
methods of their institutions. Among these I must mention Stefan Amerasinghe, 
Ulf Böge, Paolo Cassinis, Claus-Dieter Ehlermann, Hiroshi Iyori, William 
Kovacic, Oh-seung Kwon, Bruno Lasserre, Philip Lowe, Mario Monti, Alexander 
Schaub, Giuseppe Tesauro, Randy Tritell and Akinori Uesugi.

; e truly marvelous staff  of librarians at Chicago-Kent College of Law has 
been tireless and uncomplaining in searching for obscure references, acquiring 
materials that are often diffi  cult to acquire, and keeping track of the materials 
that they have acquired for me. In particular, Maribel Nash and Holly Lakatos 
have been superb as library liaisons. I will never be able to thank them enough for 
their care, persistence and tolerance. 

Many research assistants have participated in the project, both in Chicago and 
in Europe. I cannot mention all of them, but three of them have been of such 
special value that I must express my gratitude here. Adam Kreis is not only a 
brilliant student, but a superb, careful and questioning research assistant. His 
help during the fi nal year of work on the project has been of inestimable value. 
In  addition, Emily Grande and David Pustilnik have provided excellent and 
 thorough research support. 
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xii Preface

I am also fortunate in having had a truly extraordinary assistant during the 
fi nal stages of manuscript preparation. Claire Alfus caught errors, foresaw prob-
lems, solved problems and deployed her exceptional powers of concentration and 
organization on behalf of the project. I have often been simply amazed by her 
eff ectiveness and persistence as well as by her warmth and generosity throughout 
the process.

At Oxford University Press, my gratitude goes especially to John Louth and 
Gwen Booth for supporting the process along the way, to Natasha Knight for so 
ably taking it through the fi nal stages of publication, and to Benjamin Roberts 
for his masterful handling of the production process. 

Finally, and most importantly, I thank my family. I am immeasurably grateful 
to them for their support of this project—for what they have done and, sometimes, 
for what they have not done. I think they know how much it has meant to me.

I have dedicated this book to Ulla-Britt—beyond words, over obstacles, above 
dreams.
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Law, Competition, and 
Global Markets

Global markets have become a center of attention virtually everywhere. What 
makes fuel or food so expensive? Why are plants closing? Is it possible to improve 
global economic relations and, if it is, would this help to reduce the political tur-
moil that has proliferated in many areas? Global competition is central to these 
and many other front page questions. Financial crises, food shortages, and simi-
lar events have focused attention on global economic interdependence, revealing 
the extent to which not only economic prosperity, but also basic human needs 
and rights depend on how global markets operate. & is is as true for the US and 
Europe as it is for countries in Asia, Africa and elsewhere.

& e process of global economic integration promises much to many. Its poten-
tial for improving human welfare is immense. Global markets create opportun-
ities to buy, sell, and work; they reduce costs of production and waste; and they 
direct assets to their ‘highest and best’ uses. & ey can also promote democracy, 
contribute to political stability, enhance individual freedoms and support human 
rights. & e promise is universal. It is addressed to all. It is attractive, and few are 
indiff erent to its allure.

Yet the promise is also vague and often ephemeral. It is accompanied by much 
uncertainty about the extent of its benefi ts, who is likely to receive which bene-
fi ts, and when the promised gains might be realized. Few doubt that global com-
petition produces wealth for some, but many do not see benefi ts for themselves. 
Global markets do not distribute their benefi ts evenly—either among recipients 
or over time. At various times, some individuals, groups, societies, and commu-
nities become more prosperous, sometimes dramatically so, while others receive 
little or nothing and can only wait for the process to provide benefi ts to them.

Many not only doubt that they will receive benefi ts from global competition, 
but also fear its consequences, and see global markets as more likely to harm than 
to benefi t them. One set of fears is economic. Individuals and communities can 
lose at the hands of global competition. & ose who lose jobs, opportunities and 
the capacity to pay for goods and services fi nd little solace in the claim that the 
process may, in an abstract sense, benefi t global economic welfare. A second set 
of potential harms is social and political. Many note the increased social and 
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Global Competition: Law, Markets, and Globalization2

class tensions between those who benefi t and those who do not, and they fear the 
political destabilization and repression that often follow these economic prob-
lems. Even more basically, some decry the transfer of control over their destinies 
to ever more distant political and economic actors and the disruption and disad-
vantage that sometimes follow from this loss of control.

Perceptions of the competitive process are at the core of these confl icting views 
of global competition. For both those who fear and those who praise competition, 
the process itself—its language and logic—often takes on a devotional aura and 
inspires quasi-religious claims of certitude. For both groups, competition often 
appears overwhelming—a process with its own logic, its own demands, and its 
own power to bestow benefi ts and cause harm. Its seemingly inexorable logic 
etches its promises and threats sharply. Some see this as a source of predictability 
and confi dence. For others, the sharp edges of the logic appear menacingly insist-
ent. Global competition appears to many to be immune from control, except per-
haps by a major power such as the US that has the economic leverage and political 
power to apply its national laws to conduct outside its borders. Otherwise it seems 
to answer only to itself and to follow its own agenda.

& ese two perspectives on global competition—confi dence in its benefi ts and 
fear of its harms—will compete for the minds of people and the policies of states 
and institutions for the foreseeable future. & is tension poses a central issue for 
the future of the planet—to what extent can the benefi ts of global competition 
be secured and the circle of its benefi ciaries expanded while at the same time 
maintaining the political support necessary to nurture the development of global 
markets? Without support from those who view it from both perspectives, global 
competition is not likely to fl ourish, and its potential benefi ts may be both lim-
ited and fragile.

A. Law and Global Competition

Law enables, promotes, and shapes competition, and how it performs these tasks 
for global markets will be critical to their development. ‘Competition’ is an 
abstract idea. It refers to a process of economic exchange, but institutions make 
competition possible and shape its form and intensity. Laws can make markets 
work more eff ectively and enhance their value, but they can also impair their 
eff ectiveness. & ey can soften and moderate the impacts of markets on societies 
and groups, but they can also intensify them. & e shape and eff ectiveness of these 
relationships are key factors in determining the extent to which competition can 
deliver on its promises, and they hold the potential for both enhancing the bene-
fi ts of markets and generating support for them.

Laws perform two basic functions in relation to markets. One is to provide 
‘background’ rights and obligations. For example, laws establish rights to prop-
erty and enforce rules governing contracts. & is role is necessary for markets to 
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Law, Competition, and Global Markets 3

function eff ectively. & ey enable participants to calculate the risks and opportun-
ities of transactions and courses of conduct, and they provide both stability for 
investments and incentives that enable competition to fl ourish. In this sense, they 
‘construct’ markets and enhance their productive capacity. I will refer to this as 
law’s ‘constructive’ function.

A second basic function is to provide conduct norms for markets and thereby 
relate markets to both those who participate in them and those who are aff ected 
by them. & ese norms represent a community’s claims on the conduct that aff ects 
its members. I call this law’s ‘embedding’ function. It is part of law’s original task 
of tying communities together. It provides a means by which those aff ected by 
conduct can infl uence those whose conduct aff ects them, and this, in turn, is 
the basis for creating and maintaining political support for competition. Law’s 
processes of agreement, cooperation and norm-setting provide a means by which 
individuals and groups can reconcile competing demands, interests, and expect-
ations. & ey create a fabric of norms, practices, and understandings that struc-
ture the way markets operate, infl uence the outcomes they produce, and shape 
consequences for those aff ected by them. By identifying and enforcing conduct 
standards for market participants, law proclaims and represents a group’s values 
and interests and symbolizes its desired relationship to the market.

Both functions must be performed eff ectively in order for competition to 
develop its potential. Law’s role in enforcing contracts, securing property rights 
and anchoring competitive freedoms provides the incentives and the stability 
necessary for economic development. Its role in embedding competition in soci-
ety generates acceptance of market principles and develops political support for 
the rights and obligations that support the competitive process.

In the domestic context, the relationship between law and markets is direct. 
Market actors are generally aware of the legal norms applicable to their conduct, 
and they can generally assess the consequences of violating them. & ose who cre-
ate or enforce laws typically have or can readily acquire information not only 
about those who are subject to the laws, but also about their conduct and its likely 
eff ects. & ose who are aff ected by markets are, at least potentially, in a position 
to hold both political and economic decision makers responsible for the conse-
quences of their decisions.

When we turn to global markets, however, the relationship between law 
and the market looks very diff erent. Global markets are not clothed, as local 
and national markets are, in a fabric of political institutions, laws and cultural 
understandings of what is permissible economic conduct. In general, the laws 
that are applied to global markets are not themselves global—or even trans-
national! Instead, the laws of individual states govern global markets. In this legal 
regime, law does not perform an integrative or embedding function. It often 
has the opposite eff ect—it creates borders and concomitant tensions and con-
fl icts. Moreover, those who are aff ected by global markets typically have little 
opportun ity to infl uence the conduct that aff ects them. & e infl uence of a state’s 
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Global Competition: Law, Markets, and Globalization4

conduct norms on global competition depends on the political and economic 
infl uence of the state itself, which means that there are great disparities in the 
capacity of states to infl uence conduct on global markets.

B. Protecting and Embedding Competition: Roles for 
Competition Law

One form of law that is specifi cally intended to shape market conduct is ‘com-
petition law’ (also known as ‘antitrust law’). Competition laws are intended to 
protect the process of competition from restraints that can impair its functioning 
and reduce its benefi ts. When eff ectively implemented, they can play important 
roles in supporting the competitive process and thereby maximizing the benefi ts 
it can provide. & ey are the central subject of this book.

Competition law can both contribute to the effi  ciency of markets and embed 
them in society. It can aid effi  ciency by increasing incentives to compete and 
eliminating obstacles to innovation and expansion. It can engender support for 
markets by relating market conduct to those aff ected by it. It creates, symbolizes 
and embodies ties between markets and the societies in which they operate. In 
particular, it can promote competition as a value, and it can infl uence the dis-
tribution of economic gains by encouraging or discouraging particular forms of 
competition.

Most national legal systems (as well as the EU) have competition laws. Specifi c 
goals and methods of implementing goals diff er, and there is great variation in the 
intensity of political and cultural support behind such laws, but the underlying 
goal of combating restraints on competition is the same. In the US and Europe, 
in particular, but also increasingly in other countries, these laws have come to 
play important roles in economic, political and legal life.

For global markets, however, there is no competition law that can perform 
these functions. & e norms of competition are provided by those legal systems 
that have suffi  cient economic leverage or political power to enforce their laws 
outside their borders. In practice, this means that the US (and, to a lesser extent, 
the EU) provide and enforce transnational competition law rules. Other states 
seldom have either the economic leverage or the political power to apply their 
laws outside their own borders. & is incongruous situation results from the vast 
disparities in power between the US and most other countries and from the US 
role in the global economic and political systems since the Second World War. 
It is more likely, however, to foster confl ict than promote effi  ciency on global 
markets, and its potential to create resentment toward competition may exceed 
its potential to support it.

Without an eff ective legal framework for global competition, anti- competitive 
conduct may impair the effi  ciency of markets, thereby depriving people 

01_Gerber_Chap01.indd   401_Gerber_Chap01.indd   4 2/9/2010   5:28:00 PM2/9/2010   5:28:00 PM

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Law, Competition, and Global Markets 5

everywhere of the economic resources and opportunities such markets can gen-
erate, especially for those who are in greatest need of them. Moreover, where the 
rules for conduct on global markets are provided and enforced by a single power-
ful state or group of states, this may generate suspicion and even hostility toward 
those markets from those who have no voice in this process.

& e need for a more eff ective legal regime for combating anti-competitive con-
duct on global markets is high. One reason is that anti-competitive practices are 
well entrenched in many countries, in part because there has been little or no 
eff ective competition law enforcement in the past. Moreover, anti-competitive 
conduct on such markets is often diffi  cult to detect and to deter. Finally, compe-
tition law’s embedding function—ie relating markets to society—is often needed 
to counteract skepticism about competition in populations in which cultural and 
political support for competition is weak.

& e regime of what I call ‘unilateral jurisdictionalism’ authorizes states 
to apply their own laws to conduct outside their territory under certain 
 conditions—without the obligation to take the interests of other states into 
account. It represents a default position that is used in the context of transna-
tional competition law because a regime specifi cally designed to protect global 
competition has yet to be developed. However, it is not well-suited to provid-
ing an eff ective framework for global competition. It is based on principles that 
evolved long ago to perform very diff erent and specifi cally political functions. 
Moreover, the national (ie basically US) laws that are applied are not designed to 
operate in a global context. & ey have been developed for use in domestic mar-
kets, and they refl ect the needs, interests, and values of the states in which they 
operate rather than the needs and characteristics of global markets. Unilateral 
jurisdictionalism also has limited capacity to deter anti-competitive conduct on 
global markets, and it encourages jurisdictional confl icts without providing an 
eff ective means of resolving them. Finally, it produces a murky, haphazard and 
uncertain patchwork of norms, interests, institutions, and procedures that does 
not provide a predictable framework for economic decision making on global 
markets but that may often even impede the development of global competition 
rather than enhance and protect it. Finally, this regime can do little to support 
domestic competition law development.

& is arrangement does, however, provide advantages for those few jurisdic-
tions that have suffi  cient economic leverage or political power to apply their laws 
transnationally, because it allows them to write the rules of global competition 
and to apply them in their own national institutions. For example, the political 
infl uence and economic leverage of the US have often allowed it successfully to 
impose its laws beyond US borders, and US fi rms have often benefi ted from that 
capacity. Most states are, however, either too small or too politically weak to apply 
their national laws eff ectively to conduct beyond their own borders. Not surpris-
ingly, this does little to engender support for global markets in these countries.
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Global Competition: Law, Markets, and Globalization6

& e ‘deep’ globalization of the twenty-fi rst century magnifi es the limitations of 
this jurisdictional regime. As global markets expand in scale and depth, the losses 
that result from anti-competitive conduct also increase. Moreover, increases in 
the number of states that have competition laws and take them seriously combine 
with the growing intensity of enforcement eff orts to increase the probability and 
potential intensity of confl icts among jurisdictions. As long as confl icts are few 
and minor in importance, the confl ict-generating tendency of unilateral jurisdic-
tionalism may be overlooked, but as these confl icts become more frequent and 
more costly, they will attract increasing attention and concern.

& e limitations of the jurisdictional regime have not gone unnoticed, and 
eff orts have begun to address some of them. & e most important of these eff orts 
was initiated in the late 1990s, when European leaders—with support from Japan 
and a few developing countries—sought to introduce competition law into the 
then newly-created WTO. Lack of support from the US and from key develop-
ing countries doomed these eff orts, but the episode has framed the discussion of 
competition law on the global level since then. It has led many to abandon the 
idea of multilateral agreement for protecting competition and to seek solutions in 
greater convergence among competition law systems and in bilateral and regional 
agreements. As we shall see, these strategies also have serious weaknesses, and their 
potential for dealing with the problems and potentials of globalization may be 
limited. To be sure, some convergence has occurred, and bilateral and regional 
agreements have made some progress, but neither approach represents an adequate 
basis for long-term global competition law development. Neither addresses the 
fundamental weaknesses of the jurisdictional regime, and bilateral and regional 
agreements can add to the complexity and cost of operating in that regime.

C. Beyond the Jurisdictional Regime: Reconsidering 
Competition Law for Global Markets

Defi ciencies in the jurisdictional regime, evolving relationships among states, 
and changes in the structure of competition itself, call for a fundamental recon-
sideration of competition law on the global level. Moreover, widespread concern 
about the consequences of global competition creates both an opportunity and 
an impetus to pursue new directions for global competition law development.

& is requires asking basic questions. Global markets provide a context for 
competition law that diff ers in important ways from the contexts in which the 
jurisdictional system has operated in the past. & ey thus call for an analysis that 
takes these features into account and frames the issues in relation to them. We 
will examine the forces that confront eff orts to protect global competition in the 
twenty-fi rst century.

Our subject is the relationship between two fundamental human  enterprises—
the economic and the legal—that are operating in these new contexts. & e 
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Law, Competition, and Global Markets 7

economic enterprise seeks profi t from eff ort, skill and investment, while the legal 
enterprise seeks order, responsibility, and the development of potential among 
members of a community. Ideally, the benefi ts that these two enterprises can pro-
duce are linked. & e predictability and order that law can provide are necessary 
for markets to fl ourish, while economic successes support law’s role in providing 
order, facilitating social and economic relationships, and developing the poten-
tial of community members. & ese issues have long been discussed, but we have 
only recently begun to analyze them in the context of global markets.

1. Perspectives

Several perspectives guide our analysis. & e fi rst focuses on the relationships 
between the national and the transnational dimensions of competition law. & e 
intertwining of the two is seldom pursued systematically, but here it will be cen-
tral. National competition law experience structures the lenses through which 
national commentators and decision makers view transnational issues. Similarly, 
experience at a global level increasingly colors how national decision makers 
defi ne and pursue national competition law goals.

Second, our analysis looks at law as a process rather than merely a set of norms. 
Statutes and cases are important for many purposes, and much of the discus-
sion of global competition law development focuses on them, but they are only 
part of our concern. Competition law history is fi lled with statutes that have lit-
tle or no importance because they are neither implemented nor supported, and 
thus a focus on the formal law by itself is of limited value. We here seek insights 
into how competition law has worked in practice and into the dynamics of its 
development.

We view markets the same way—as social processes. & ey are economic insti-
tutions, of course, but they are created and maintained by legal, political, and 
social institutions. Markets are relationships of exchange, but institutions make 
markets possible, infl uence their effi  ciency and the value of transactions on them, 
and shape their consequences for society. Markets thus depend on political and 
social acceptance of competition, confi dence in the rules and institutions that 
support it, and respect for the economic freedoms it embodies.

& e relationship between these two processes—law and markets—takes on 
increasing prominence and new shapes in the context of global competition law 
development, because there it involves numerous sets of institutions that struc-
ture markets in a variety of ways. A central question throughout this investiga-
tion will be ‘how do particular legal forms, institutions and decisions benefi t and 
support—or, as the case may be—interfere with that relationship?’

Finally, time is a prominent perspective in this investigation. Both markets 
and competition law evolve, and the dynamics of their evolution need to be at the 
center of analysis as well as of policy thinking. Global competition is particularly 
susceptible to signifi cant and rapid change, because it crosses political borders. 
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Global Competition: Law, Markets, and Globalization8

& is infl uences the conditions of competition in many ways, and these infl uences 
change as the interests and preferences of national powerholders and stakehold-
ers change. A basic weakness of much thinking about global competition law has 
been the relative lack of attention to this time dimension.

2. Tools and materials

I use these perspectives to develop tools for analyzing competition law on global 
markets. & e global context diff ers fundamentally from national contexts, and 
thus we need tools designed to analyze it. In this context, law continues to be 
primarily national, and markets continue to be shaped by national legal systems, 
but both law and markets intertwine across borders.

& is calls for an interdisciplinary approach that integrates theoretical insights 
from law, economics, political science and other social sciences with analysis of 
competition law experience at both the national and transnational levels. & is 
combination of theory and experience yields analytical force and weight that is 
often missing from discussion of these issues.

& eory is indispensable. It permits abstraction and can be wielded to identify 
eff ects that are immersed in complexity and rapid change and that may other-
wise be diffi  cult, if not impossible, to identify. It also identifi es incentives for 
anti-competitive conduct and thus directs norm-setting and implementation 
strategies. & eory can also be used to recognize, analyze, and, in some cases, to 
quantify the potential costs of those strategies. Finally, theoretical analysis pro-
vides language that can be used to grasp more eff ectively the issues involved and 
to discuss, pursue, and share information and insights in productive ways.

We use theory drawn from several sources. Legal theory analyzes the dynam-
ics of legal regimes and, in particular, the ways in which legal institutions 
process and apply economic knowledge. Comparative law theory identifi es dif-
ferences among competition law regimes as well as some of the implications 
of those diff erences. Social science theory plays roles in virtually every aspect 
of the study. Economics, political science, and the sociology of markets are 
particularly prominent. Economics is central, not only because competition 
law is about the protection of an economic process, but also because the role 
of economic analysis in antitrust law is of fundamental importance (and often 
highly contested).

Experience provides the materials from which the analysis is derived and to 
which it is applied. We will look at transnational experience in order to under-
stand the factors that infl uence the dynamics of global competition law relation-
ships. National competition law experience provides insights into the factors 
that have infl uenced the evolution of competition law over time and those that 
have shaped the relationships between national and transnational developments. 
We examine the evolution of antitrust law in the US, because it plays a central 
role in the operation of competition law on the global level and because it exerts 
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Law, Competition, and Global Markets 9

signifi cant infl uence on competition law thought and decisions around the world. 
European competition law development is also particularly important, in part 
because many European national regimes have developed recently and under cir-
cumstances similar to those that many newer competition law systems face in the 
twenty-fi rst century, but also because the process of European integration is the 
most prominent example of large-scale competition law coordination. We will 
also look at the competition law experience of newer players whose experience is 
less extensive, but whose importance for the future is central.

We examine the experiences, expectations and needs of all who participate in 
the global economy or are aff ected by it. National experiences infl uence develop-
ments on the transnational level, and global developments condition, in turn, the 
operation of national competition law systems. & is optic thus captures both the 
global aspects of national experience and the national aspects of global experi-
ence. It focuses on the dynamics of interaction between the two.

& ose who are generally critical of globalization also have a place in this 
 analysis. Although the ‘anti-globalization’ literature seldom pays attention to 
competition law, its criticisms of global competition can signifi cantly infl u-
ence the eff ectiveness of eff orts to protect it. & ey can undermine support for 
 competition law development, and they deserve consideration in fashioning 
policy in this area.

D. Convergence and Commitment as Strategies?

& ere are two basic approaches to combating anti-competitive conduct on the 
global level. One is based on convergence. It accepts the existing jurisdictional 
mechanism and expects national competition law systems to align with each 
other in ways that improve it. We analyze convergence as a strategy and assess 
its potential. & e analysis suggests that a convergence strategy can produce some 
benefi ts, but that it cannot adequately address many of the key issues of competi-
tion law for global markets.

A second strategy is based on multilateral agreement. We examine the poten-
tial value of agreement as a strategy and the factors that are likely to infl uence its 
eff ectiveness. Such a strategy goes beyond the jurisdictional regime and creates 
obligations on states to combat anti-competitive conduct on global markets. It 
thus responds to the pressures and incentives of globalization by entering new 
territory. Our analysis concludes that an agreement-based strategy has the poten-
tial to address the main weaknesses of the jurisdiction-based regime and that it 
has much potential value for developing a more eff ective global competition law 
regime.

& is analysis also suggests, however, that traditional forms of agreement are not 
likely to be adequate to the challenge. We thus outline a particular kind of agree-
ment that is specifi cally adapted to the needs of long-term global competition law 
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Global Competition: Law, Markets, and Globalization10

development. I refer to it as a “commitment pathway” strategy. In it, states com-
mit to a process rather merely agree to be members of an institution or to accept 
a particular set of rules. Here, the time dimension is not an afterthought, and it 
is not captured with the line ‘this will take time’. Instead it is at the core of the 
strategy and essential to its eff ectiveness.

& is concept builds on three basic facts. One is widespread recognition of the 
potential value of combating anti-competitive conduct. Most states and commen-
tators agree that competition law can have value for them by deterring conduct 
that reduces the benefi ts that competition on global markets can provide. A sec-
ond recognizes that there are signifi cant diff erences in views about the contents 
and functions of competition law and that eff orts to require rapid and  radical 
change are not likely to be successful. Concern about being required to make 
such rapid changes may explain much of the unwillingness of states to agree to 
a global competition law regime in the past. & e third fact is that under these 
circumstances the alignment of interests necessary to secure an eff ective global 
competition law regime can only be developed over time.

With these givens, we sketch the outlines of a strategy in which states commit 
to a shared pathway, ie to a set of short-term and long-term goals together with a 
set of implementing strategies and plans. & e objective of such a strategy would 
not be to establish a full set of norms and institutions to which all participants 
must adhere at a specifi c time and on the same conditions, but to coordinate com-
mitments in ways that propel all participants along a pathway toward a more 
eff ective global competition law regime. Such a strategy can both support the 
economic potential of global competition and embed it into political and social 
institutions in countries everywhere.

E. Some Objectives

& is book has four basic objectives. One is to present competition law for global 
markets as a distinct subject. Previous discussions of transnational competition 
law have typically treated it as an appendage to some other agenda. Many, prob-
ably most, commentators have seen it as a trade liberalization issue or, even more 
narrowly, as a market access issue. During the last decade, this has usually meant 
viewing it as a WTO issue. Eff ective analysis requires, however, that competition 
law on the global level be seen as a distinct area of law with its own history, prob-
lems, issues and forms of analysis. Until recently, there was little need to view 
it this way, but its increasing prominence and the increasing complexity of the 
context in which it operates make it necessary.

A second objective is to probe the development of thought and institutions 
that have sought to protect global competition and to identify and assess the 
forces that have shaped it and are likely to infl uence its development in the 
future. & is is particularly important, because images of that development are 
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Law, Competition, and Global Markets 11

often distorted in ways that impede eff ective thought about the problems and 
impair the potential for developing responses to them. Putting global compe-
tition issues in context requires thinking about context in ways that are still 
uncommon. It requires looking at both national and transnational competition 
law developments and relating them to each other. Each aff ects the other, and 
recognizing the points of interaction is essential for eff ective analysis. & e inter-
ests, norms and institutions that constitute the legal regime for global competi-
tion are formed and transmitted in this interplay, and as the interaction changes 
they will also change.

Our third main objective is to analyze the dynamics of transnational com-
petition law and to develop insights into how competition law operates on the 
global level. We identify the factors that infl uence decisions in this arena, includ-
ing economic and political interests and incentives, institutions, and patterns of 
 conduct and thought. Perceptions of experience and values based on experience 
often shape thinking about global competition law issues, and we try to reveal 
them as well.

A fourth objective is to use these tools and experiences to assess strategies 
for global competition law development. We ask fundamental questions about 
the benefi ts and costs of global competition law strategies, and we analyze their 
potential eff ectiveness as well as their political and intellectual support. & e focus 
here is on developing the right questions as much as it is on answering them. In 
doing this, we examine the lenses that are applied to these issues as well as the 
interests that shape them.

I hope that the analytical tools and perspectives developed here may be of value 
not only in the context of competition law, but also in other areas in which law 
relates to economic globalization. Global markets will increasingly demand legal 
responses. Areas such as the environment, fi nancial markets, and foreign invest-
ment often present issues that are similar to those with which we deal here.

F. Plan

& e book consists of three parts. & ey are closely related, but each also stands 
on its own and can be read independently of the others. & e fi rst part exam-
ines competition law on the transnational level, analyzing its evolution from 
the initial perception that international cartels represented a global harm to the 
jurisdictionally-tethered responses to such harms that have emerged in the con-
text of globalization. Chapter two examines eff orts to respond to these harms 
during the 1920s and then again in the wake of the Second World War. & e idea 
that law could be used to protect global competition was a remarkable develop-
ment of the 1920s, and it was given worldwide support after the Second World 
War, only to be blocked by the eruption of the Cold War. Chapter three ana-
lyzes the evolution of a jurisdiction-based approach during the second half of 
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Global Competition: Law, Markets, and Globalization12

the twentieth century, when a global response was unthinkable because of the 
bipolar division of the world. During this era, the US took responsibility for 
dealing with threats to global competition. US law and institutions provided the 
basic rules for transnational competition law, and this created interests, expect-
ations and attitudes that remain very much in place in the early years of the 
twenty-fi rst century. & e fourth chapter trains a lens on developments since the 
fall of the Soviet Union, during which competition law for global markets has 
again become a prominent and controversial issue. & e number of states with 
competition laws has increased, as has the intensity of enforcement in many of 
them. & e conditions of globalization have led to a growing awareness of the 
limitations of the jurisdictional system, but they have not yet led to fundamental 
changes in that system.

Part II examines national and EU competition law experience, with emphasis 
on the ways in which national experience has shaped transnational developments 
and global forces have shaped domestic experience. Experience with competition 
law has been largely national, and national institutions and decision makers will 
long determine the future of competition on the global level. Domestic experi-
ence thus structures thought about how competition law might or should work 
on the global level, and it shapes the interests and expectations of those who make 
decisions in this area. In order to assess issues of global competition law, we need 
to understand those experiences, because they are intertwined with transnational 
dynamics.

Chapter fi ve examines US antitrust law experience and its infl uence on 
thought, expectations and interpretations of competition law around the world. 
& at experi ence has long been central to international competition law. Many 
countries have turned to US law in shaping their own competition law deci-
sions, and US competition law thinking has infl uenced the thinking of schol-
ars, administrators and political decision makers virtually everywhere. It has not 
always been viewed positively, but it has always been recognized as important. 
US experience has also been the lens through which US offi  cials, scholars and 
practitioners have viewed competition law in other countries and on the global 
level, and as such it has shaped their policies and decisions.

In the succeeding chapter, the focus is on Europe, which is particularly import-
ant for two reasons. One is that European national competition law systems have 
developed under circumstances that were often similar to those faced in many 
countries that seek to develop competition law in the twenty-fi rst century, and 
thus it is valuable in identifying the issues and obstacles they face. & e other 
is that for decades European national competition laws have been developing 
within the context of European integration, and this experience highlights key 
issues in the development of competition law for global markets.

Chapter seven then focuses on countries in which competition law is either 
relatively new or relatively less  developed. & ese countries will largely determine 
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Law, Competition, and Global Markets 13

the fate of transnational competition law eff orts, because competition law for 
global markets will require their support. We look with varying levels of inten-
sity at the competition law experiences of Japan, Korea, China, Canada and 
Australia in their own right, and we look at patterns in Latin America and Sub-
Saharan Africa.

& e third part of the book probes policy issues—in particular, the factors that 
are relevant to fashioning a strategy for global competition law development. 
& ere is widespread agreement that the current competition law regime for glo-
bal markets has many weaknesses, but there is much uncertainty about how to 
improve it. In this part we draw on the preceding sections of the book to ana-
lyze the two main strategies for developing competition law on the global level. 
Chapter eight examines convergence as a response, ie the idea that increases in 
similarities among competition law systems throughout the world will signifi -
cantly improve the current regime and make fundamental changes and multilat-
eral agreement unnecessary. In chapter nine, we look at the basic alternative to 
this convergence strategy—namely, a strategy based on multilateral agreement. 
Finally, I off er for analysis and comment a conception of multilateral agreement 
that I call a ‘commitment pathway.’ In my view, the book’s analysis supports pur-
suing this strategy. Chapter ten then ties together the preceding sections of the 
book and draws some wider conclusions.
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