
P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

Index

Acceleration, 52–54
Accredited investors, 9, 170–171
Acquisition, 145
Adverse change redemption, 76–77
Advisers, 13
Alpha, 22–23
American Research and Development

Corporation (AR&D), 1–2
Analysts, 7
Anderson, Harlan, 1
Angel investors, 8–10, 49
Antidilution clause, 55–59, 181
Asset deal, 149–151
Assignment, 93–94, 195
Associates, 7
At-will employee, 169
Automatic conversion, 70–71, 180–181
Automatic dividends, 75

Barter element, 154–155
Basis of stock options, 154–155
Best alternative to a negotiating

agreement (BATNA), 39, 123
Blumberg, Matt, 175
Board observers, 62, 63
Board of directors, 61–63, 182–183
Breakup fee, 163
Bridge loan, 38
Broad-based provisions, 57
Business plan, 17, 19–20

Capital call, 101–102
Capitalization (cap) table, 7, 54, 95–97,

178

Carried interest (carry), 104–106
Carve-outs, 57–58, 147
Cash flow, 110–111
Chief executive officer (CEO), board

member as, 62
Clawback, 51, 105
Closing, conditions to, 160–161
Commitment period, 103, 106–107
Compensation of venture capitalists:

carried interest (carry), 104–106
expense reimbursement, 106
management fees, 102–104

Conditions precedent to financing,
77–79, 195

Conditions to close, 160–161
Confidentiality agreements, 158–159
Consideration, form of, 151–152
Control, 32
Control terms of term sheet, 61–72

board of directors, 61–63, 182–183
conversion, 70–72, 180–181
drag-along agreement, 68–69
protective provisions, 63–67,

183–185
Conversion, 70–72, 180–181
Conversion price adjustment, 57
Convertible debt, 38, 140–143
Co-sale agreement, 87, 192
Cross-fund investing, 111

Deal structure, 146–149
Demos, 22–23
Departing partners, 111–112
Detailed financial model, 21–22

215

CO
PYRIG

HTED
 M

ATERIA
L

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

216 Index

Digital Equipment Corporation
(DEC), 1–2

Director, 7
Directors’ and officers’ (D&O)

insurance, 93
Disclosure, 23
Dividends, 73–75, 178–179
Doriot, Georges, 1
Double-trigger acceleration, 52–54
Drag-along agreement, 68–69
Drag-along rights, 9
Due diligence, 23, 26, 159–160, 161

Early stage financing, 138, 139–143
Earn-outs, 148, 149
Economic provisions of term sheet,

35–59
antidilution clause, 55–59, 181
employee pool, 37, 54–55, 190
liquidation preference, 41–47,

179–180
option pool, 37, 54–55
pay-to-play, 9, 47–49
price, 35–41
vesting, 50–54

Economics, 32
83(b) election, 171
Elevator pitch, 18
Employee agreements, 159–160
Employee matters, 190–193
Employee pool, 37, 54–55, 190
Employment issues, 169–170
Entrepreneurs:

dealing with VC motivations, 99–112
founders’ activities, 88–89
role of, 5–6
solo, 135

Entrepreneurs in residence (EIRs), 7–8
Escrow, 147, 149, 157–158
Ethics, 128
Executive summary, 17, 18–19
Exit events, 53
Expense reimbursement, 106

Fair market value determination,
172–173

Feedback, 28
Fees and costs, 162–163
Fiduciary duties, 112
Financial model, 21–22
Financing series, 32
Financing stages:

early stage, 138, 139–143
mid and late stages, 138–139
seed deals, 137–138

Forecasting, 21–22
Form of consideration, 151–152
Founders. See Entrepreneurs
Founders’ activities, 88–89
Foundry Group, 8
Fund agreements:

impact of time on, 106–108
key man clause, 111–112
reserves, 108–110

Fund-raising, 15–29, 101–102. See also
Financing stages

closing the deal, 28–29
determining amount needed, 16–17
due diligence materials, 23
equity vs. convertible debt, 140–143
finding the right VC, 23–25
full disclosure in, 23
materials needed for, 17–23
VC decision-making process, 26–28
what not to do, 133–136

Fund reserves, 108–110
Fund structure, 99–101

Game theory, 116–118, 119
General partner (GP), 6–7, 8
General partnership (GP) entity,

100–101

Holdback. See Escrow

Incorporation, state of, 170
Indemnification, 93, 156, 194

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

Index 217

Indication of interest (IOI). See Letter
of intent (LOI)

Information rights, 79–80, 185–186
Initial public offerings (IPOs), 43,

89–90, 193
Insolvency, zone of, 75
Insurance, 93
Intellectual property issues, 167–169
Investment bankers, and PPMs, 20
Investment period, 106–107
Investment term, 107
Investors, accredited, 9, 170–171

Key man clause, 111–112

Lawyers. See also Legal issues
choice of, 11–12, 129
fees, 12–13

Lead investor, 10–11
Lead venture capitalist, 25–26
Legal fees and expenses, 195
Legal issues, 167–173

83(b) election, 171
accredited investors, 170–171
convertible debt, 142–143
employment, 169–170
intellectual property, 167–169
right of rescission, 171
Section 409A, 172–173
state of incorporation, 170

Letter of intent (LOI), 145–166
asset vs. stock deal, 149–151
assumption of stock options,

153–155
conditions to close, 160–161
confidentiality agreements, 158–159
deal structure, 146–149
employee agreements, 159–160
escrow, 157–158
fees and costs, 162–163
form of consideration, 151–152
indemnification, 156 (see also

Indemnification)

no-shop clause, 161–162 (see also
No-shop agreement)

registration rights, 163–164 (see also
Registration rights)

representations and warranties, 149,
155–157, 158

sample, 197–203
shareholder representatives,

164–166
specification of key terms, 152–153

Leverage, 124–126
Limited partnership (LP) vehicle, 100
Limited partnership agreement

(LPAs), 101–102
Liquidation event, 43
Liquidation preference, 41–47,

179–180

Management company, 99–100
Management fees, 102–104
Managing director (MD), 6–7, 8
Market terms, 128
Materiality qualifiers, 65
Memorandum of understanding

(MOU). See Letter of intent (LOI)
Mentors, 13–14
Mergers, vesting with, 52
Mid and late stage financing, 138–139

Narrow-based provisions, 57
Negotiating, 113–131

best alternative to a negotiating
agreement (BATNA), 39, 123

collaborative vs. walk-away threats,
123–124

game theory, 116–118
improving a bad deal, 129–131
issues that matter, 113–114
lawyers, 129 (see also Lawyers; Legal

issues)
leverage in, 124–126
market terms, 128
preparations for, 114–116

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

218 Index

Negotiating (Continued )
styles and approaches, 120–122
things not to do, 126–128
transparency in, 122

Nondisclosure agreements (NDAs),
133, 158–159, 169

No-shop agreement, 90–92, 161–162,
193

Olson, Ken, 1
Operating partners, 7
Option budget, 37
Option pool, 37, 54–55
Overreserving, 109

Participation, 42
Patents, 136
Pay-to-play provision, 9, 47–49
Postmoney valuation, 36–37
Premoney valuation, 36–37
Presentation, 19–20
Price, 35–41
Principal, 7
Prisoner’s dilemma, 117–118
Private placement memorandum

(PPM), 17, 19–20
Proprietary information and

inventions agreement, 86–87, 192
Pro rata right, 83–84
Protective provisions, 63–67, 183–185
Prototype, 22–23

Ratchet-based antidilution, 56
Redemption rights, 75–77
Referrals, 134–135
Registration rights, 80–83, 115,

163–164, 186–188
Reimbursement for expenses, 106
Representations and warranties, 149,

155–157, 158
Reserves, 108–110
Restriction on sales, 85–86, 191

Reverse dilution, 51
Right of first refusal (ROFR), 83–84,

188–190
Right of first refusal (ROFR) on

common, 85–86
Right of rescission, 171
Right to conduct activities, 194–195
ROFR on common, 85–86

Safe harbor, 172
Sample term sheet, 177–196
Secondary sale, 108
Section 409A, 139, 158, 172–173
Seed deals, 137–138
Seed preferred financing, 139
Severance terms, 169
Shareholder representatives, 164–166
Shareholder Representative Services

(SRS), 166
Single-trigger acceleration, 52–54
State of incorporation, 170
Stock deal, 149–151
Stock options, 153–155
Stock vesting, 190
Strike price, 154–155
Structure of deal, 160–161
Success, attitude of, 15
Super angels, 9
Super pro rata right, 84
Syndicate, 10–11

Taxes, and deal structure, 150–151
Term sheet. See also Letter of intent

(LOI)
antidilution clause, 55–59, 181
assignment, 93–94, 195
board of directors, 61–63, 182–183
capitalization (cap) table, 96, 178
conditions precedent to financing,

77–79, 195
control terms of, 61–72 (see also

control terms of term sheet)

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

Index 219

conversion, 70–72, 180–181
co-sale agreement, 87, 192
dividends, 73–75, 178–179
drag-along agreement, 68–69
economic provisions of, 35–59

(see also Economic provisions of
term sheet)

employee matters, 190–193
evolution of, 1–2
founders’ activities, 88–89
indemnification, 93, 156, 194
information rights, 79–80,

185–186
initial public offering (IPO) shares

purchase, 89–90, 193
legal fees and expenses, 195
liquidation preference, 41–47,

179–180
no-shop agreement, 90–92, 161–162,

193
overview, 31–33
proprietary information and

inventions agreement, 86–87,
192

protective provisions, 63–67,
183–185

redemption rights, 75–77
registration rights, 80–83, 115,

163–164, 186–188
restriction on sales, 85–86, 191
right of first refusal (ROFR), 83–84,

188–190
right of first refusal (ROFR) on

common, 85–86
sample, 177–196
standardization of, 2
stock vesting, 190
voting rights, 84–85, 182

Transparency, 122

Valuation, 35, 36–37, 39–40. See also
Price

Valuation traps, 36–37
Venture capital, early industry, 1–2
Venture capitalists (VCs)

analysts, 7
associates, 7
compensation of, 102–106
conducting research on, 27
contacting by email, 134
decision-making of, 26–28
entrepreneurs in residence (EIRs),

7–8
feedback from, 28
finding the right one, 23–26
lead VC, 25–26
managing director/general partner,

6–7, 8
micro VC, 9
motivations of, 99–112
principal/director, 7
roles of, 6–8
venture partners/operating

partners, 7
Venture funds life span, 76
Venture partners, 7
Vesting, 50–54
Veto rights. See Control terms of term

sheet
Voting rights, 84–85, 182

Warrant, 38
Warranties. See Representations and

warranties
Weighted-average antidilution, 56–57
Working capital adjustments, 147–148

“Zombie” firms, 107–108
Zone of insolvency, 75

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



P1: OTA/XYZ P2: ABC

JWBT526-IND JWBT526-Feld PFS2 June 9, 2011 14:7 Printer Name: To Come

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


