
Contents

Acknowledgements vii

1. Introduction 1

1.1 Terrorism and the State 1

1.2 The Law of State Responsibility for Private Acts 3

1.3 The Challenge of September 11th 5

1.4 Overview of Research 6

Part I: State Responsibility for Private Acts: Theory and Practice

2. State Responsibility for Private Acts: The Evolution of a Doctrine 11

2.1 Introduction 11

2.2 The Origin of State Responsibility and the General Principle 12

of Non-Attribution of Private Acts

2.3 The Doctrine of Collective Responsibility 13

2.4 The Theory of Complicity 14 

2.5 The Janes Case 17

2.6 The Condonation Theory and the Calculation of Damage 19

2.7 The Separate Delict Theory 24

2.7.1 Introduction 24

2.7.2 Arbitral Awards 24

2.7.3 Codification Efforts 27

2.7.4 State Practice 32

2.7.5 Publicists 36

2.8 The Presentation of the Separate Delict Theory to the ILC 38 

2.9 Conclusion 42

3. The Agency Paradigm: The Principle of Non-Attribution and its 43

Exceptions

3.1 The Principle of Non-Attribution of Private Acts and the 43

Separate Delict Theory: The ILC Text and the Claim of

Universal Application.

3.2 Recent Applications of the Separate Delict Theory 46 

3.2.1 Injury to Aliens and the Iran-US Claims Tribunal 46

3.2.2 Human Rights 50

3.2.3 International Environmental Law 57

3.2.4 Other Legal Obligations to Regulate Non-State Conduct 62

(A) Becker prelims  7/3/06  10:09  Page ix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



x Contents

3.2.5 Observations 65

3.3 The Exceptions 66

3.3.1 Attribution of Conduct of De Facto State Agents 66

3.3.2 Attribution of Conduct Adopted by the State 72

3.3.3 Attribution of Conduct of Agents of Necessity and 

Insurrectional Movements 75

3.4 Conclusion 78

Part II State Responsibility for Private Acts of Terrorism:
Conventional Perspectives

4. To Prevent and to Abstain: International Obligations of States 83

with Respect to Terrorism

4.1 Introduction 83

4.2 Towards a Definition of Terrorism 84

4.2.1 Recent Developments in the Definition of Terrorism 86

4.2.2 The Search for a Definition Before 9/11 89

4.2.3 Changes in the Attitude towards Terrorism at the United 

Nations 95

4.2.4 The Draft Comprehensive Convention and the Search 

for a Legal Definition after 9/11 99

4.2.5 The Emerging Consensus? 110

4.2.6 A Working Definition of Terrorism 116

4.3 Counter-Terrorism Obligations of the State: 118

4.3.1 Counter-Terrorism Obligations before 9/11 118

4.3.2 Legal Developments Following 9/11: Resolution 1373 

and the CTC 122

4.3.3 Re-Conceptualizing the Duty: Expectation and Reality 130

4.4 The Standard of Care and the Burden of Proof: Determining 131

State Responsibility for Violations of Counter-Terrorism 

Obligations

4.4.1 General Observations 131

4.4.2 The Role of Knowledge 133

4.4.3 The Role of Fault 136

4.4.4 Due Diligence, Capacity and the Problem of the 

Failing State 140

4.4.5 The Burden of Proof 146

4.4.6 Assessing Violations of Counter-Terrorism Obligations

The Duty to Prevent and to Abstain 151

4.5 Conclusion 152

5. State Responsibility for Private Acts of Terrorism 155

5.1 A Distinction with a Difference 155

5.1.1 The Heuristic Dimension: A Preview 155

5.1.2 The Role of the State 156

(A) Becker prelims  7/3/06  10:09  Page x

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Contents xi

5.1.3 Political Accountability 157

5.1.4 Forcible Responses to Private Acts of Terrorism 158

5.1.5 Application of the Laws of Armed Conflict 165

5.1.6 Damages 167

5.2 State Resonsibility for Private Acts of Terrorism before 169

September 11: Three Theories

5.2.1 Terrorism and the Agency Paradigm 170

5.2.2 Absolute Responsibility 173

5.2.3 A Return to the Theory of Complicity 174

5.3 Use of Force as Lex Specialis 176

5.4 State Practice before September 11th 185

5.4.1 Looking at State Practice 185

5.4.2 State Responses to Terrorism: A Survey 186

5.4.3 An Analysis of State Practice 206

5.5 Conclusion 209

6. The Challenge of September 11th and the Academic Response 211

6.1 September 11th and the International Reaction 211

6.2 The Academic Response 219

6.2.1 The Agency Paradigm and the Illegality of Operation 

Enduring Freedom 219

6.2.2 The Agency Paradigm and the Legality of Operation 

Enduring Freedom 222

6.2.3 Use of Force Rules as a Justification 227

6.2.4 Other Possible Justifications for Operation Enduring 

Freedom 229

6.2.5 A New Rule 231

6.3 Conclusion: The Dissonance between Theory and Practice 238

7. Inadequacies of Existing Approaches to State Responsibility for 239

Terrorism

7.1 Introduction 239

7.2 Contemporary Forms of State Involvement in Terrorism 240 

7.2.1 Forms and Degrees of State Involvement in Terrorism 240

7.2.2 The Changing Nature of the Terrorist Threat 249

7.3 The Inadequacies of the Agency Paradigm 257

7.3.1 Conceptual, Policy and Evidentiary Problems 257

7.3.2 From Injury to Aliens to Terrorism: Questioning the 

Universal Application of ILC Principles 261

7.3.3 The Nicaragua Problem: Weaknesses with the Standard 

Case Law Analogies 266

7.4 The Inadequacies of Use of Force Standards 268

7.5 The Inadequacies of Absolute or Strict Responsibility 269

7.6 Towards a Model of State Responsibility for Terrorism: The 272

Inter-penetration of the Public and Private Sphere

(A) Becker prelims  7/3/06  10:09  Page xi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



7.6.1 The Public/Private Distinction and the Role of the 

State in the Private Sphere 273

7.6.2 The Crime/War Distinction and the Role of the 

Non-State Actor in the Public Sphere 277

7.6.3 Towards a Model of State Responsibility for Terrorism: 

Complicity and Causation 280

7.7 Conclusion 281 

Part III: State Responsibility for Terrorism:  A Causal Analysis

8. Causation-based Responsibility 285

8.1 Introduction: Agency and Causation 285

8.2 A Word about Private Law Analogies 287

8.3 Common Sense Causation: Some Basic Principles 289

8.3.1 Methodology 289

8.3.2 Beyond the ‘But For’ Test 291

8.3.3 The Essence of Common Sense Causation 293

8.3.4 Omissions 294

8.3.5 Occasioning Harm and the ‘Problem’ of the Intervening 

Actor 297

8.3.6 Causation and Responsibility 303

8.4 Echoes of Causation-based Responsibility in International Law 306

8.4.1 Understanding the Relationship between Attribution, 

Causation and State Responsibility 306

8.4.2 Causation-based State Responsibility in International Law 308

8.4.3 Causation-based Responsibility and the Separate Delict 

Theory 322

8.5 Conclusion 329

9. Causation-based State Responsibility for Terrorism 331

9.1 Introduction 331

9.2 A Causal Model of State Responsibility for Terrorism: 332

9.2.1 The Role of Attribution 332

9.2.2 The Role of Illegality 333

9.2.3 The Role of Causation 333

9.2.4 The Role of Non-causal Considerations 336

9.3 Returning to the Problem of Burden of Proof 340

9.4 Testing the Practical Viability of a Causal Model 348

9.4.1 Explaining the Response to September 11th 348

9.4.2 More Problematic Factual Scenarios Applying a 

Four-step Process 351

9.5 Conclusion: The Policy Benefits of a Causal Model and its 357

Status under International Law 

10. Concluding Observations 361

Select Bibliography 365

Index 385

xii Contents

(A) Becker prelims  7/3/06  10:09  Page xii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




