B0 Lending for the project

project will require a substantial overduft faiclity. However, a

substantial limit granted to a single borower will produce’

complications in fund management as a lenderis only in a position to

negotiate its overdraft limit: once that limit hs been agreed and ™
within that limit, the borrower regulates jiself without reference to the i
lender. Thus, unexpected substantial drawing by a borrower can
embarrass a lender’s liguidity. More imporanty, 2 lender may wish
to monitor the disbursement of the loan by requiring, for example, the B

dr_aw;'.r}g of the loan to be made against preseniation of the architect’s
or engineer’s certificate as to the progress of the project. An overdraft
facility may not conveniently suit a monitoring procedure intended
by the lender,

{3) Bullet Instalment loan

A loan can take the form of a lump sum (a ‘Bullel’) which will be
repaid by the borrower of the number of instalments agreed. There is
one obligation of the lender, which is to lend the bullet loan. The
bormwu s obligation is to repay on the due days of each instalment.
Whether the borrower can repay in advance (ic pepay) depbndq on
the terms of the loan agreement. Usuaily, any prepayment requires
the payment of a fee since there is a loss of piofit to the lender,

Oceasionally, for a small project a buliet insalment loan may be
agreed. However, a bullet foan does not facililaie the lender to monitor
the progress of the project. Once the oan his been-disbursed, “its
_wntroi of its use rests with the borrower, I is not acceptable to the
Govcmmtm under the Commt %hemu

(4} Tefm i!oan
. (d) Features

A term loan is a facility under which a lender comm;tq 1‘0 lend 16 the
borrower during an agreed period’ of time if certain conditions are
fulfilled. The amount of each loan will be agreed onthe loan agreement
and is to be drawndown by the borrower serviag a notice in-advance
to the lender. Untii the borrower serves the noice, the fender is not
under an obligation to the borrower. The lender, however, is committed
to fend if a proper notice has been served and (e conditions for each
advance have been fulfilled. 1n ether words, ﬂ%ﬁ! borruwcr i8 ;mmed
an option 1o borrow. :

A potable fedture of a term loan is the wncupi of maif,h fundmg
Each advance drawndown by the borrower hastospecily each interest
pericd.: The lender then: accepts- a matching deposit of the same
amount and for the interest period from a deposilor. This deposit is

The facilities B7

then on-fent th thé borrower at a margin above the ‘deposit interest
“rate. The margin is agreed- in the loan. agreement. Ot course;-the.
~lender may prowde the ma‘fchmg deposit out: of its own-funds.. Thie.
" terms of a term loan agreement are designed to. protect. 1his match
funding. This type o of loan haa a number oi attrac.ﬂ@ns both o the

e ndu: and to ihe borrower.

it c:oﬂfert. on a_ borrower ‘Trt‘:dtﬂi Lonuacmai cutamly as. m thﬁ

' avaziabmty of finance as. the loan can no: longer be. called inon.

dernand 1 in the absence of any: detc},uii on the part of. th: horrower:
Further, s term loan has flexibility as the facility is nermaiiy drawn
down. in tranches as and . when the borrower gives notices:of.
drawdown or of bnrrowmg This is particularly aitractive where the.
market for the sale of the flats in the building projectis expected o
be. booming. The deposits and part payments made by the purchasers.
of the flxis before cnmpletmn of the, project may be. used to finance
the coastruction, Where such deposits and part pd.ymcntx are.
substantial, the developer has the opiion not to draw on the fauhty

A lermyjoan can therefore fumetion as a'standby fund to a T‘mimwer_
-without the obligation to make mterﬁqt paymenh untﬂ the loan is.
actually. utilized. .

A term loan also smts a 16ﬂd€1 The pcrmd;c drawmg of ﬂ’lb 10¢m
against the satisfactory evidence of completion of stages of. the buildin g
project enables the lender to check the progress of the pm;ect and to.
have a constant a%sessmem of the finance. Thus, for most bmidmg
prweuis term loans are. most frequent‘iy mmnged for bt,twwn the

pdmes

(b) Trarches ina progect

Typicaiiy, a tcrm loan ina bmidmg pl‘(}jﬂﬂ.l wﬂi have twcs trcmches the
acquisition {ranche and. the, construction tranche. . :

The' acquismon tranche. is used to pay for the acqumtmn coqt of
this prejecl site. It is usudﬂy o be drawn. in a Eun\p st befere tht,
dmwmg on the construction tranche CONMENCES: | '

- Often if d devdopcr ‘bids in an auction or tender of a s1te from the
Government, it will arrange a bﬂdgmg facthtv as it is unasureif its
bidding is. aucaessfui In ﬁuch a-case, the ai,quafﬂtson tnmhf: may be
utitised to pay off the bﬂdgmg facility. PR

“For alarge scale project, the: intetests payabis on the acquzsziicm
and LOHb[I‘LIL%IGH tranches may be very sizable: As the cash flow of &
project reémains tight wtil its completion; the borrower may. not be
able 10 meet.its ohiwatmn to make periodic pdvment of interest; The
lender mdy arrange a thn‘d separaie tranche to finance the payment of
such’ mteiesta Thu. in effect, is capltah\mﬂ the mtew-si pdymcnt
This aspect is discussed in paragraph 7.4 below. ' -
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3.2 The contractual @b!ﬁga&iqm of the lender

In a loan afrsuemml for a building project, a fender s obliged to make
the lodn facxhiy available to the borrower uniess there arg defzmiis (as '

defined in the agreement) omr the part of the borrower,”

“If the lender fails fomake available the tauhty in accordance with'

its contractual obligation, the court will not grant an order of specific
performance compelling it {0 do so, The remedy of an order for

specific performance” is not normai!y available 16 'a loan contract’
(Sictiel v Mosenthel (1862} 30 Beav 371; The South African Tervitories
Lt v Wallingson [1898] AC 309 ke Smefm:g Corporation [1915} 1

Ch 472y, However, whete the loan'is madé availabie by a series ot
notes, which & extremely unusval in building project oans in Hong"

Kong, section 78 of the Compamc% (}rdlnanw way apply. Under this
section; @ conlract with & company to take up and pay for any

debentures (as detmed} ma} e eni’mced by an {}fdcr of qpu.mc'

performance,

“Although the rcmedy of spec;fic pertomaance i not normd!iy
available, a borrower may claim damages from the lendef, Modern

judicial precedents suggest thiat @ contract for loar is subject to the

usual contractual principles of assessing damages. The damages

awarded to' a borrawer wonld be those arising naturally from the
bréach and those that may reas{mabiy be suppoqed io have been'in the

contemplation of hoth parties at the time the contract is made {Hadley
v Baxendole (1854) 9 Exch 74_11 Posqxb!f: hf:ads of spemai damdere

may include the fotlowing,

(a) Expe'nsei ma\mab}y incurred by thc bon CWEr in pméuriﬁg 1116'
loan elsewhere may be claimed as special damage provided that
it was caused by the breach of the lender and was within the
contemplation of the parties (Prehn v The Roval Bienl of
Liverpool 1870Y LR § Exch 92; Bahamas Sisal ‘Plariation v
Grifiin (1897) 14 TLR ‘1397 Astor Propersiés Ltd v Turﬂ?rm’ﬂe

o Wells Equitable Friendly Society [1936]'1 AILER 531)." "

(b)  The additional interést Which the Borrower’ tmay have fo pay to

+ procure the foan from an altemative source may e claimed if

siich 4 higher rate of inierest i veasorably foreseeahls dt the

- time the contract is made {The South Afrz((m Tfr*‘sr{mes me v
Wallington {38“8} AC 309 at 696- a7y B

(¢} Ifthe barrower is Unable to raise the loan from aﬁummvs sources

at afl or a5 4 result 18" unable fo complets 'some transactions for
~which the money is required or becomes insolvent, the fender
may be liable for alt conséquential fosses réasonably withini the
- contetaplation of the parties] iicluding loss of profit. Under this
" hiead, it has to be proved thiat the lender has express notice of the
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- purpose. of the lean {(Manchester and Oldham Bank v. Cook
. 1833148 LT 67421678, 679) and possibly also that the loan was
- agreed to. be made. for. that. purpose. and for a0’ other: In the:
. context of. building projects, the. Hability of a lender wunder this.
~ head could be substantial; depending en the market demand for
- the flats in the project. In particular, the lender may be Hable. for
.. 1oss anising from forfeiture of the deposit paid by the developer-
. 0. the Government and any penalty iniposed by the Government
for-breach of the building covenant perod resulting from: any
. . delay: (which is occasioned by the defauit of the lender in making
.- available the loan tamm} contracted for). In-building project.
- finance. in Hong Kong, 1t will be difficelt-for the lender to deny.
.. express notice of the purpose of the loan.. There are normally
_ express provisions as o the use of funds. fnformation memoranda
arz usually rcquzred before the decision to lend is made.

5.3 "E"he purpme @f t!‘ee S@aﬁ

The loan agresment' usuaﬁy expreq%éy pmwdes for the use uf the
proceeds drawn under the purchase facility to be applied towards the
purchase of the project land, and those drawn under the construction.
facility, towards the payment Gf construction costs and cngmeer 8 :md
architect’ s feas,.

The agreemem will also pmv&dc for clo%e momtormg of %he use ot
the proceeds. of the. loan: by permitting. drawdowns: only against
supporting. evidence, such:as the architect’s certificates. Where the
fender so desires, express power-may also be conferred on him to
make direct payment to:the intended remplents of the funds on behalf
of. the bormwer howcver suuh p&wer is normaiiy used:as: a reserve
power. .

g fm dny TEAson, the qpeczﬁc purpo‘;e ot the ioan taﬁt‘. the lender
may sometimes have equitable remiedies in rem for the recovery of the:
fender’s money, which are superior to actions in personami on:the loan.
since they may enable the tendet to recover the money even where the
borrower is insolvent (Re Nanwa. Gold. Mme& Lid 1195513 ALER
215). In applying for such a remedy. in rem, it is sufficient W show-that
the money has been lent on: condition.that it should be applied fora
specific purpose. It is not necessary for the lender to show that on the
failure of that purpose; a resulting trust arises i his favour { Qumtciose_
fnvestments Lid v Rolls Razor Ltd [1970] AC 567y, 0 o0

¢ Where the borrower is i corporate entity, the court has held that a
1oan for an ultra vires purpose will be-void if the lender had know ledge
of the. intended purpose.of the loan: {Introductions. Ltd v National.
Provincial Bank Ltd F15 4701.Ch. 199).. With the endctment in 1997 of
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the principal debtor, although such rights must be subject to the-_"_'_
equity arising ouf of the knowledge of the creditor of the relationship
between the gnarantor and the principal debtor. Thus, to say a person’

15 a guarantor unplies only that it has become bound as an additional

party, that its promise is only a security for the principal debtor (the

person enjoying the consideration given by the creditor under the
principal contract) and that it is given with a right !erIﬁ:bS of miphed)
te be indemnified by the principal debtos.

The exact scope of Hability of a guarantor dept,nda on the terms of
the guarantee itseif. But, if a person contracts ‘to guarantee’ another
person, prima facie, it undertakes not merely to perform what the
principal debtor fails to do; it underakes to see that the principal
debtor will perform in dccordance with the tetms of the prmmpai
contract. T htrefmc if the debtor fails to perform its obligations vis-
a-vis the creditor, the creditor can recover damages from the guarantor
even though the guarantee does not supulam the payment of damages.
In other words, a guaranior’s obligation continues after the termination
of a principal contract by repudiatory breach although such obligation
is transmuted into an obligation to.pay damages (just as the principal
debtor may be liable) (Moschi'v Lep Air Services Ltd 11973 AC 331;
Sunbird Plaza Pty Ltd v Maloney (1988) 166 CLR 245 at 254-253).

A guarantee is to be distingaished from an indemnity. The essential
distinctton is that in a contract of guaraniee, the guarantor assumes a
secondary iiability 10 be responsible for the default of the debtor who
remains primarily liability, either alone or jointly with the prmcapai
debtor. This principle is easier 1o state than to illustrate. Thus, A is
giving 4 guarantee if he says to'B: ‘Supply goods to C and, if he does
not pay, [ will.” But he will be giving an indemnity if he savs to B;
“Supply goods to C and, if he does not pay, I will.” But he will ke
giving an indemnity if he says to B: ‘Supply goods to C and [ will sez
that you are paid.” 1t is always a question of construction. Whﬁher a
personis liable as a guaranior or an indemnifier:. o

The distinction is relevant to the question of Ez;ab?iﬁy of the guardnmr
if the transaction guaranteed is dnvalidated by the incapacity of the
borrower;. or on other ground such as illegality fraud ot
wisrepresentation, The position appears to be that for a guarantee a
guarantor cannot be liable if the principal debtor cannot be liable
(Gerrard v James [1925] Ch 616: Yeoman Credit Ltd v Latter {1961}
2 ATLER 294; Heald v O Connor {19711 2 A1l ER 1105; Swan v
Bank of Scotland (1836) 10 Bligh (NS) 627; Brown v Blaine (1884)
¢ TLR 158; Temperance Loan Fund Ltd V- Rose 193212 KB 522;

Barclays v Prospect Morigages. Ltd (19741 1 WLR 837; Chan v
Cresdon Pty Ltd (198G) 168 CLR 242; Associated Japonese Bank
(International) Lt v Credit du Nord SA [1989] 1 WLR 25%). But

'{ E ) Piemmg ﬂ‘we c@rpamge ve.s!
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there is no reason why the lender cannot-be mdemnified for a void

_uamactmn This is because an indemnity, unlike a guaranige. is a

primary autonomous undertaking which is not dependent for its content
or enforceability on lha terms or miidit\r of the underta]smﬂ gwen hy
the debtor. - - :

The normdl mcxdenta of 4 gumantee or an mdemmi;‘y can be
altered or modified by the contracting parties. Thus, it is not ynusual
for a party to a contract to be a principal debtor as against.the creditor
but a guarantor as against the debtor. Indeed, for many years such an

‘arrarigement has been entered into 1o/ avoid the technicallegal rules
“anising from the ‘accessory mature of a’ guarantee, whereby' the
'g,uarantor becomes discharged in certain ‘circumstances; such as
‘incapacity of the debtor. Such qualifications'to the inc idenis of the

guaraniee will take effect according o its own terms (Duman Fox
& Co v The North & South Wales Bank (1880 6 App Cas't at {1~
12). Siraiiarly, it is possible for a guaraniee and an md:,mmty to be
combinzd. o

6. 2 Functions of a guamntee in a project lean

‘Quite’ often ‘the pmjeu lender may reqmre the qpomor‘; o give

guarcmtee‘; for the pro;e,ct lﬁan Such nuﬁirantces serve a number of
usefui purposes : S

Guarantees given by the sponsors emblﬁ the lender to pzeme the
corporate veil of the borrower. The sponsors are the true operators of
the project. By employing the corporate vehicle of the borrower, they
do not hme habahty and responsibility. T!:umwh the ouarantee the
SpONsors are now hab}e and. responmb}e far thc pmject m twm of tbe
guctrantecc; . -
Genemﬁy spmk;rig,, tha, wwmg of guaxamees demomtmteb 1ht,
mnfzdem.e of the sponsars in their own Judgment of the financial
soundness of the project and in Lha operation and manavement of the
bﬂt‘lDWﬁI wmpdny . : -

(2) Menitaring ﬁre spomﬂm £ mmcmi?y

"The- pmvasiom requmnﬁ gudl aptm S m wubmzt penodw mémmatmn as
well as other moniforing . covenants in guatantees ¢hable. the lender fo
have a continnoeus assessment of the financial position and operations
of the true opemtor‘; of the building pm}u,{ and hence any difficulty
which the project may encounter after its inception.
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(3) Jecond source of repayment.

Guarantees provide an mxpertant second source of repd} ment ()f the
project loan other than the project assets. They enable the fender 1o
have reconrse agdinst the sponsars who offen have & long buqmeﬂ
history dn{i ubﬁﬂj/ fo repay the bom}wez s lozm

’m 3 Terms e:s? a fma@mmﬁ guammee

Lesaders are vuimaabie to various Lec,nmc,ai Tules Whlbh mabie a.
guarantor to avoid liability, Protectwe clauses are often inserted.io

counter the effect of such legal rules. As noted in Chapter hﬂeen,

guarameu hkL any third party L{)i!ﬁteral will be commaed sty 1ci:1y and
subject to risks of bemg challenged on grounds such’ as"

unwnacmmb;iny or undue influence.

{¥} Recital

A recital is not a necessary part of a guarantee but is commonly

inseried where the transaction and documentation may be complicated.

A recital may function as an aid to the interpretation of the terms o
of the guaraniee as gu.immces are construed with reference fo the
factual matrix of (e transdction concerned at the time (Hyyﬁdm. o

Shipbuiiding & Heavy Industries Co Lid v Pournaras 1197812 Lk}yd’

Rep 502 at 506, Bank of India v Trans Continental Commodity :
Merchants Lid {19821 1 Lloyd’s Rep 506; Australia & New Zealond .
Ba;zkmq (H’Oup Lm’ v Befaeﬁ{ ml Fmama Corp Lm.’ (l%%} 44 ALR g
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Aterm, exprc%cd in generai terms may be ra,stncted in c,Dnstrucum L
by the recital qualifying the operative part of the guamiatee Whene
the recital states, in unambiguous terms, that the guarantee is given by :
the sponsors to'secire the pro;uci Toan accordmcr to the propomon of

their respective sharehﬂidmgs in the praject company (the bormwex)

it seems that each sponsor’s liability under the guaramee must be -

timited to such proportion even though the gudrantee is expieqsad to
cover all indebtedpess {cf Amzmi’:an Joint Sa‘aci» Bank L tdv Bfm’ev
[189591 AC 396). The existence of other securities recited may also be
construed as conditions precedent to the Hability of the guarantor (cf.
Australian & New Zealand Banking Group Lid v Beneficial Corp. Ltd
(1983) 44 ALR 241, see p*}mgmph 16.3(3) beiow) In other words, a
guarantor is ciaimmg that his of her guarantee is given on theirs of the
simultaneous provision of other securitids by o‘i:%;er persons.
However, where the words of the guarantee are clear, the court wili
give effect to tﬂen natmai ;md mdmary mezmmg The quest;on m
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every case is whether it can be gleaned from the recital that the

iitention of the parties. requires the terms of the guarantee to be

qualified. (Australian Joint Stock Bank Ltd v Bailey [1899} AC 396
- cand Amalgamated Investment & Property Co Lid {in Liguidation) v
Texas Commerce International Bank Lid (198 ii 1 L’\ii ER 9 3 at 929,

_dﬁtﬂ‘med [1981} 3 Aii ER 377 Yo

' (2} C@nsfdemtmn

As is the case with all contractﬁ a cumamee must be supportc(; by
consideration unless it is executed under seal. In the case of a building
project,” the consideration is the entering info the principal loan
agreement and the making available of the facilities for the acqumucan

'ot the project land and for the construction of the buﬂdmg project.

Tt s inod wiant that the consideration must not be past: If the
gudran’ee s for 4 fixed loan but ‘exceuted only after the loan has
ai] gacy been made to the borrower, the consideration is past and the
?wf_mtee is bad in'law (Bank of M(mrreaf v Sperling Hm‘ei Co Ltd
14973y 36 DLR (3d) 130}
Moreover, the consideration stated in the guarantee must be accurate.
This is because as a matter of construction; the stated consideration is
a condition precedent to the liability of the guarantor under. the terms

of f puarantee. Until such conditions precedent are fulfilled, the guaranior

is not bound {Bacon v Chesney (18?6) § ‘Siark 19 Burmn v (rmy
873)IJR8LhApp932) T S DT

{ 3} ﬁpemtwe céause

A typu,ai operativc clause mdy prowds that the guamntor
umondﬁ;on&ﬂy and eruocalbiy guarantees' the due: and’ prompi
payment by :the: borrower: of afl: principal: and interest ‘and other
MCNEYS. pdyabie tinder. the principal loan ‘agreement and shail upon
demand by the lender cause forthwith to ‘be paid the principal debt
provided that the lability ultimately enforceable against the guamntor
shall not exceed 2 stated Hmit. Thl’i Liduac caﬂ«; for comment it}

5EV emi ac;per:ts

(a} Uncondst;ona! guarantee

A guaramae expresrsed as unconditaona]. may :ﬂd}cate the agreemem
that the gnarantors’ liabilities are not subject to.conditions precedent.

A pm;ect loan inevitably will be secured by sompe other guaraniees,
charge on shares, mortgage of the project site, a floating charge of the
b@rmwer 8 aqsetq a.nd Gé:her %;c(,uimc% The guarantee may be construed




