Contents

Table of cases

Introduction
(i) The Normative Purpose of Tort Law
(ii) Identifying a Place within the Tort System for a Regime of Third
Party Liability
(iii) The Organisation of the Chapters

1 Omissions
I. CLARIFICATION OF THE CURRENT RULES OM QMMISSIONS
(i) Distinction Between Misfeasance And Mcifeasance
(ii) Specifying the Terms of the Claim
(iii) Clarifying the Duty of Care
II. PURPOSE AND UTILITY OF THE NON-LIABILITY RULE FOR
OMISSIONS

2 The Dorset Yacht Principles of Tiurd Party Liability and the Exceptional
Position of Parents
I. THE DORSET YACH T P2INCIPLES OF THIRD PARTY LIABILITY
II. THE LIABILITY 2F PARENTS IN RESPECT OF THEIR CHILDREN
(i) The Liacility of Parents to their Own Children for Harm
Coinmitted by Others
(a) A Commonwealth Perspective
(ii) The Liability of Parents for Harm Committed by their Children
upon Others
(a) Entrustment
(b) Accessibility
(c) Unknown Possession
III. CONCLUSION

3 Third Party Liability of Property Owners
1. THIRD PARTY PROPERTY LIABILITY IN NUISANCE
(i) General Principles
(ii) The Nuisance Cases
II. THIRD PARTY PROPERTY LIABILITY IN NEGLIGENCE
(i) General Principles

10
11

12

17
17
20

21
22

24
27
32
33

34

37
38
38
41
50
50



viii  Contents

(ii) The Negligence Cases 52
IIT. CONCLUSION 64
4 Third Party Liability in Respect of the Intoxicated 67
I. THE COMMONWEALTH POSITION 68
(i) Canada 68
(ii) Australia 73
II. THE POSITION IN ENGLISH LAW 74
I1I. CONCLUSION 80
5 Third Party Liability in Sport 83
I. THIRD PARTY LIABILITY ACTIONS AGAINST REFEREES 83

II. THIRD PARTY LIABILITY ACTIONS AGAINST SPOXKY'S
GOVERNING BODIES 87
III. CONCLUSION 93

6 Third Party Liability Actions Involving Pukiic Authority Defendants 95

I. LIABILITY UNDER THE HUMAN RIC ZTS ACT 1998 95
II. LTABILITY IN NEGLIGENCE 98
(i) The Case Law 102
(ii) The Significance of the Direct Liability/Vicarious Liability

Distinction frowi. a Third Party Liability Perspective 111
(ii1) The Decisions iti the Abuse Cases 112
(a) The Direct Duty Arguments 112
(b) The Vicarious Liability Arguments 118
(iv) The Decisions in the Education Cases 119
(a) The Direct Duty Arguments 119
(b) The Vicarious Liability Arguments 120

II1. THE SIGNIFICANCE OF THE X LITIGATION FROM A THIRD
PARTY LIABILITY PERSPECTIVE 121
(i) Police Authorities 128
(ii) Prison Authorities 131
(iii) Health Authorities 132
(iv) Education Authorities 134
IV. CONCLUSION 135
7 Liability for the Acts of Others: A French Perspective 137

I. THIRD PARTY LIABILITY OF PUBLIC AUTHORITIES IN FRANCE 137
(1) Third Party Liability in Respect of Harm Caused by Prisoners 139

(ii) Third Party Liability in Respect of Harm Caused by Mentally
Impaired Patients in State Care 140



Contents 1ix

II. THIRD PARTY LIABILITY OF PRIVATE LAW DEFENDANTS IN

FRANCE 141
(i) The Liability of Parents for the Acts of their Children based on
Article 1384, paragraph 4 143
(a) The Legal Position before 1966 143
(b) The Gesbaud Decision 146
(¢) The Fullenwarth Decision 148
(d) The Bertrand Decision 150
(ii) Liability for the Acts of Others based on Article 1384,
paragraph 1 152
(a) The Evolution of the Blieck Principle of Third Party
Liability 152
I11. CONCLUSION 156
Conclusion 159
Bibliography 163
Books 163
Articles 164

Index 171



