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PREFACE

It is no longer the case that antitrust law' is the prerogative only of Western States
with highly developed economies. As Haley has noted, the ‘enactment of compe-
tition legislation has become a global phenomenon’.2 The adoption by China in
2007 of a general antitrust law—the Anti-Monopoly Law—has attracted signifi-
cantattention from the antitrust community at all levels, and has been the subject
of symposia and conference presentations and discussion, and of a wide range of
publications. The focus of the present book is on the practice of antitrust law in
the five jurisdictions covered, rather than on antitrust policy, altheagh the latter is
not neglected given that practice will often follow policy. It is tay hope that the
many hours of work I have put into this will reduce the woriload of busy practi-
tioners grappling with the increasingly complex antitrust issues that may arise in
the regimes covered.

I decided to embark on this project when, on z-:usiness trip to China in 2004,
I picked up the English language China Daily ncwspaper in my hotel lobby to find
the lead article on page one was headed, ‘China Speeds Progress to Competition
Law’. For a competition lawyer with a strong history of engagement in China this
proved an irresistible temptation. I ave spent, with the support of many people
only some of whom are directly :tiunked below, a significant part of the last four
and a half years researching this book, and have spent in total over a year in the
jurisdictions covered colleeting information, and speaking with those engaged in
competition law. Froin Tuly 2008 to January 2009 I worked exclusively in the
jurisdictions on a period of research leave granted by my employer, the School of
Law of the University of Glasgow, and I am indebted to the School for its support.
This work was in part funded by a research grant from the Sino-British Fellowship
Trust, and could not have been completed without that financial support.

! With apologies to European readers the decision has been taken to use the term ‘antitrust’
consistently throughout this book. As used here the word refers to the control of anti-competitive
agreements, abuse of dominant positions and monopolization, merger control, and related proced-
ures. It does not extend to aspects of ‘fair competition’, such as false representations, and passing-off,
although these are often to be found in ‘competition’ laws.

2 Haley, JO, ‘Competition Law for the Asia-Pacific Economic Cooperation Community:
Designing Shoes for Many Sizes’ (2002) Washington University Global Studies Law Review, vol 1,
(1&2), Tatl.
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Preface

Some explanation is required of the approach taken in this book and the choice of
jurisdictions covered—there are other States in East and Southeast Asia which
maintain antitrust law regimes. The law of China is at the heart of this book,
which deals also with the proposed new law of the Special Administrative Region
(SAR) of Hong Kong, and the law of Taiwan. The legal relationship between
Taiwan and China is not discussed here; although this is a sensitive issue it should
not concern the antitrust practitioner advising clients as to the legality of their
commercial arrangements, or the legal risks they face in this area. The law of
Taiwan, which enacted a Fair Trade Act in 1991, is the most developed of these
three jurisdictions, and many aspects of this law will appear familiar to those
schooled in EC or US antitrust law. In Hong Kong the decision was taken in 2007
to introduce a general antitrust law, although earlier policy had been determined
on the basis that the economy was so open as to be self-correcting in the face of
abuses of market power. The evidence suggests however that this is not the case.
At the time of writing in early 2009 this law has not yet been brought forward, but
the likely shape of the law is discussed in Part 3 of this book. While officially the
two developments are unrelated, it is likely that Hong Xeng policy-makers, hav-
ing undergone a ‘Damascene conversion’ at least had an eye on moves in China.
That China has adopted a general law of antitri/st is remarkable given the history
of the country over the last 50 years. The market reform processes and legal steps
that have led to the adoption of the new iaw are discussed in Chapter 1-1 of this
book, which introduces in broad outline the antitrust policies and legal regimes of
the jurisdictions covered. Korea is a very near neighbour of China, and it is likely
that those advising companies tradling in and doing business with China will also
be involved in advising comuanies on Korean law. Korea enacted antitrust law in
1980, and is thus in poscession of what is by some way the oldest regime of those
covered in this book. Like Korea, Vietnam is a close neighbour of China and the
same consideraticas have applied to its inclusion here. Vietnam is also a relatively
new member ot fiie antitrust family, having adopted its antitrust law in 2004.
However, the law in Vietnam is flawed, and although the sincerity of the
Vietnamese Government in enacting the law can hardly be doubted, there is in
practice little application of the law.

The structure of this book is to deal in Part 1 with the regimes in outline, address-
ing broader policy issues, and briefly presenting the development and current
state of the antitrust law in each jurisdiction. Chapter 2 of this Part presents an
overview of antitrust law in the US and in the EC, and is designed to provide a
reference point to standard practices for those who are new to antitrust law. Some
reference is made to this chapter throughout the text where the approach in the
jurisdictions covered is related back to these more mature regimes. The text how-
ever is not a comparative one, and Parts 2—6 deal, in order, with the law in China,
Hong Kong, Taiwan, Korea, and Vietnam. In each case I have taken as consistent

viil



Preface

an approach as is possible given the differences in the regimes, first introducing
the regime and its institutional structure, then agreements, monopoly control,
merger control, and finally procedure. Where there are idiosyncratic approaches
in a particular regime that do not fit particularly well into this standard model
I have inserted these at what appears to be the most appropriate juncture, but have
signalled these elsewhere in the text as necessary.

As will be clear the maturity of the law in each of the jurisdictions covered differs
significantly. At the time of completing this book the ink of the Hong Kong law is
not yet on the page, whereas in Taiwan and Korea there is a substantial body of
legislation, guidance, and, importantly, examples of implementation of the law.
China’s law has been in force for six months, and has not yet been implemented to
any significant degree. Vietnam lies someway in between, but is more hesitant in
its development of the law. This has had a substantial impact on the level of detail
in this book, which is dependent on the information available. I have avoided
speculating as to the development of the law and the way in which it will be
applied where this is not yet clear, and have preferred to stick to the facts, although
in the case of China some speculation has been unavoidable. This means that
whereas the parts of the book dealing with Korea and Taiwan incorporate discus-
sion of secondary materials and of decided cases ana policy decisions, the treat-
ment of the law in China and Vietnam is direct i more towards explaining the
legislation and the rules relating to its applicat:on published to date. I have also
taken the decision not to deal with the legi! systems in general, save where some
understanding of these is essential to understanding the respective antitrust laws.
Some have doubted the sincerity of i< respective States in adopting antitrust law,
and have questioned whether rhelaw will be fairly and consistently applied, or
indeed if it will be applied 4t all. In this book I have taken the approach, perhaps
naively, of taking the laws at face value, and have discussed, I believe fairly, their
content.

Where materials are published in English translations are not usually official.
I have adopted a convention of relying first on materials published in English that
emanate from the respective antitrust authorities. Where this is the case I have
accepted their terms, albeit sometimes with reluctance. I have made minor correc-
tions to English quotes of these materials in this book where the English is clearly
incorrect (as, for example, in the dropping of the definite article), but have not
rewritten the materials into fluent English as long as the original translated text is
clear. Any lawyer who works regularly with foreign language jurisdictions will be
aware of the difficulties that translation can give rise to. Some terms simply do not
translate, and others may have different acceptable translations. Where the latter
is the case I have used a consistent term, but have indicated in a footnote that there
are other standard translations which may be encountered in different materials
Or texts.
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Preface

The difficulties of writing a practitioner text dealing with the laws of four jurisdic-
tions in which English is not the official language, and in which very different
legal and political cultures affect the transparency of the operation of the legal
regimes, have been substantial. I have received most generous assistance from
numbers of people in each jurisdiction who are engaged in antitrust law and who
are able to work in English. The consultant editors, listed on the preliminary pages
of this book, have provided invaluable assistance. Assistance has also been pro-
vided by graduate students in China during my many teaching visits to the coun-
try, and by my own PhD students at the University of Glasgow.

Thanks are due to all of those who have assisted me in this research over the last
five years, including those whose work I have read, and those who have been gen-
erous with their time in discussing with me aspects of antitrust law in the regimes
covered here. The consultant editors have been most supportive of this project,
and without their assistance this book could not have been completed. In China
I would like to thank in particular Professor Xiaoye Wang of ti.e Chinese Academy
of Social Sciences, Dr Heng Wang of the South West University of Political Science
and Law, and Miss Yun Lei of the South West University et Finance and Economics,
for providing invaluable help and support. The School of Law of Sichuan
University, Chengdu, provided me with a base in August and September 2008.
Dr Zhou Zhaofeng contributed greatly o iy discussion of Chinese antitrust
policy during the course of his PhD scudies at the University of Glasgow, and
I have drawn in parts from his unpubiished PhD thesis. In Hong Kong thanks are
due in particular to the Asian Institute of International Financial Law at the
School of Law of Hong Kong Usiversity, which hosted me in the autumn of 2008.
In Korea thanks go to Professer Hyun Yoon Shin, of Yonsei University, Seoul who
kindly facilitated a stay. ai Yonsei University as a visiting scholar, and effected
introductions to theandtrust community in Korea. Yo Sop Choi, a PhD candi-
date at the Univeisy of Glasgow, has provided invaluable assistance, and has
greatly helped 1n the writing of the Part of the book dealing with the law in Korea.
Miss Sarah Louise Melaney, a final year LLB student at the University of Glasgow,
provided sterling research assistance at the commencement of this project. Finally
thanks must go to the staff at Oxford University Press who contributed to the
production of this book, and who showed the patience of Job during its long ges-
tation. All errors and omissions in this text are my sole responsibility.

This book is dedicated to my colleagues at the University of Glasgow who have
provided an invigorating intellectual environment and support during its writing;
to all of those who have contributed to the development of antitrust law in China,
Hong Kong, Taiwan, Korea, and Vietnam and to my knowledge of it; and to Tim
Frazer whose encouragement, guidance, and support has been fundamental to my
career.



Preface

I have endeavoured to ensure that this text is accurate and up to date, and as
inclusive as possible given the difficulties of gathering material and information.
It is my hope that this book will be followed by future editions, and I would be
very grateful for any comments from readers of this book. In particular details of
cases or developments would be most gratefully received. I may be contacted
either through Oxford University Press, or through the University of Glasgow
(m.furse@law.gla.ac.uk).

The law in this book is intended to be up to date as at 15 January 2009, although
some later developments may have been incorporated into footnotes.

Mark Furse, BA, LLM, MSc, PhD
Professor of Competition Law and Policy,
School of Law, University of Glasgow

Adjunct Professor, South West University of
Political Science and Law, Chongqing
15 January 2009
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Introducing the inaugural volume of the Washington Uriversity Global Studies
Law Review, which dealt with antitrust law in the Asii-razific area, Haley drew
attention to the fact that ‘[tJhe enactment of antiritst legislation has become a
global phenomenon. Antitrust law has, in effect, become the latest fashion. The
reasons for this are complex, but are at least reiceed to an increasingly generalized
acceptance that liberal market economies iprivatized where State ownership was
common) are to be preferred over managed (socialist) economies. This trend is
particularly prominent in East Asia a'tnough there may remain uneasy tensions
between the operation of the mailet and the retention by the State of relatively
close management of econaraic objectives and actors. The relationship between
antitrust policy and wider industrial policies is demonstrated in part by the
response to the Asian scanomic crisis in 1998.2 In September of that year Frederic
Jenny suggested that:

... the financial crisis has led to an economic crisis because not enough attention has
been paid in the past in these countries to market competition as a means to promote
economic efficiency and, on the other hand, that in order to restore the necessary
confidence in their economies, East Asian governments must not only reform their
financial sectors but also adopt a more comprehensive plan of market-oriented
reforms. . . .

' Haley, JO, ‘Competition Law for the Asia-Pacific Economic Cooperation Community:
Designing Shoes for Many Sizes’, (2002) Washington University Global Studies Law Review, vol 1,
(18&2), 1. See also Wu, P and Thomas, C, “Taiwan’s Fair Trade Act: Achieving the “Right” Balance?’
(2005-2006) 26 Northwestern Journal of International Law and Business 643: ‘Adopting competi-
tion laws is part-and-parcel of a global trend’ (at 643).

2 See generally (1999) 1:2 OECD Journal of Competition Law and Policy.

1-1.01
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Only lip service was given to competition as a means to promote an economically
efficient industrial sector. It was generally considered that international competition
was sufficient to force the export oriented firms to perform well. However, these
firms were occasionally basing their export growth on easy credit facilities, cheap
labour and domestic protection rather than on efforts to achieve high levels of prod-
uctivity. . . . At the domestic level, it was generally considered to be more important
to promote employment than to protect consumers against monopolistic practices.
Concentrated domestic markets, sheltered to a certain extent from either domestic
or international competition emerged.?

Later in this keynote speech (given at a symposium held in Seoul) Jenny made
explicit the link between antitrust policy and sound economic development:

To be sustainable in the long run, economic development has to be based on sound
financial and economic principles rather than on the systematic promotion of short
run growth. Therefore some disciplining mechanism is necessary, both in the finan-
cial area and on goods and services markets, to ensure an efficient allocation of
resources among firms and industries. Government interventiori is not entirely reli-
able to provide such a mechanism . . . To a large extent, market coinpetition provides
such a disciplining mechanism . . . the importance of perniitiing sufficient competi-
tion to allow market forces to guide the allocation of reseurces cannot be underesti-
mated. Developing market competition . . . means zllowing businesses to operate in
an institutional and legal environment which wii! niake it possible . . . for challen-
gers, whether national or foreign, to confrort \ncumbents and which will not allow
either the undue exercise of market power Or itie indefinite protection of inefficient
firms. In other words, what is required ic an’environment guaranteeing competition
on the merits rather than through poiitizal clout.?

1-1.02 International organizations, inciuding the World Trade Organization (‘"WTO’),
are influential in pressing.-tite case for competition law, and the relationship
between trade and competition is now recognized to be an important one. All the
States whose regimes ate discussed in this book are members of the WTO.
Although Chinaywhose adoption of antitrust law is discussed below, was not
compelled by irtiie of its accession to the WTO to adopt antitrust law, there is a
clear link between the two events, and China speeded up progress towards the
enactment of a general law of antitrust alongside the development of its

membership of the WTO.>

3 Jenny, F, ‘Competition Policy and the Asian Economic Crisis’ (1999) 1:2 OECD Journal of
Competition Law and Policy 13 at 14.

4 Ibid at 17-18.

> See, eg Wang, X and Tao, Z, “‘WTO Competition Policy and Its Influence in China (2004)
Social Sciences in China, Spring, 43; Wang, X, ‘China’s Accession to WTO and the Formulation of
Competition Law’ (2003) Legal Research vol 2; Li, KX and Du, M, ‘Does China Need Competition
Law?’ (2007) Journal of Business Law 182 at 186; Wu, Z, ‘Perspectives on the Chinese Anti-Monopoly
Law’ (2008) 75 Antitrust Law Journal 73 at 79: “The [Anti-Monopoly Law] should reflect the
opening-up policy and adapt to China’s WTO entry and the new trend in economic globalization.’
While China’s accession into the WTO did not create a legal obligation to enact antitrust law a
number of States expressed concerns as to the difficulties China ‘would face . . . in complying with
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The introduction of a general antitrust law in the People’s Republic of China
(hereinafter ‘China’) on 30 August 2007, taking effect on 1 August 2008, is per-
haps the most significant evidence of this trend. While the policy reasons that led
to the adoption of the new law, the substantive provisions of which are discussed
in some detail in Part 2 of this book, are not entirely transparent, and although the
efficacy and consistency with which the law will be applied may be doubted,® this
development is undoubtedly an important one. Harris has noted that ‘it is diffi-
cult to overstate the potential importance, to China and the world economy, of
China’s adoption, implementation, and rigorous and fair enforcement of a mod-
ern competition law’.” In March 2007 the Special Administrative Region of Hong
Kong (hereinafter ‘Hong Kong’) announced that it too was to enact a general law
of antitrust, following a period in which this policy had been expressly discarded
in favour of a sectoral approach on the basis that the Hong Kong economy was so
open as itself to regulate and mitigate against anti-competitive conduct, whether

the WTO’s requirements of transparency and non-discrimination’ (Harrig, ST, “The Making of an
Antitrust Law: The Pending Anti-Monopoly Law of the People’s Reputlic of China’(2006-2007)
7 Chicago Journal of International Law 169 at 176). These concerriswere not lessened by reports
within China that one of the spurs for a new Anti-Monopoly Tav: lay in the abuses of dominant
positions being perpetrated by foreign companies trading ic~China. China Daily reported on
25 May 2004 (‘Monopoly law badly needed, says report’) riiedetra Pak, Microsoft, and Kodak in
particular were identified as monopolists acting anti-campetitively. See also Wall Street Journal,
11 June 2004, A7, ‘China Hurries Antitrust Law’, ip-which it was reported that a number of inter-
national firms were concerned that they would be¢ti=-rst to face action under the Law. If WTO
obligations are to be complied with China wil! be vequired to apply the Anti-Monopoly Law in a
non-discriminatory manner wherever there is a ivxus between the application of the Anti-Monopoly
Law and international trade.

It is also the case that the move to the etiactment of antitrust law in Taiwan was affected by pres-
sure brought from its trading partr.cic ‘to balance trade, including the adoption of more effective
mechanisms to prevent unfair ccmpetition . ..” (Liu, LS, ‘Fostering Competition Law and Policy: A
Fagade of Taiwan’s Political Econoiny’ (2002) Washington University Global Studies Law Review, vol
1, (1 & 2), 77 at 78). In thé everit Taiwan enacted the Taiwan Fair Trade Act ("TFTA’) some eleven
years before joining the WO,

6 See in particular, Williams, M, Competition Policy and Law in China, Hong Kong and Taiwan
(Cambridge: Cambridge University Press, 2005). Williams, an academic based at the Polytechnic
University of Hong Kong with significant expertise in the region, is particularly sceptical of the abil-
ity of China to apply its competition law with rigour and consistency. However, Williams accepts
that while ‘[cJompetition law is clearly no panacea for China’s economic problems.. . . it might form
avaluable component in the ongoing reformation of the Chinese economic system, if implemented
fairly and competently’ (at 119). See also Dabbah, MM, ‘The Development of Sound Competition
Law and Policy in China: An (Im)possible Dream?” (2007) 30:2 World Competition 341, who is
critical of the Anti-Monopoly Law and notes in particular that ‘China’s clear aim of instituting an
effective system of competition law will not be achieved with the mere enactment of the [And-
Monopoly Law]’ (at 363).

7 Harris, n 5, above, at 229. See also Robertson, JR, ‘Symposium: The Anti-Monopoly Law of
the People’s Republic of China—Editor’s Note’ (2008) 75 Antitrust Law Journal 67, at 68: “That
China now has an [Anti-Monopoly Law] to help it regulate competition within its massive economy
is nothing short of amazing’; and Fox, EM, ‘An Anti-Monopoly Law for China—Scaling the Walls
of Government Restraints’ (2008) 75 Antitrust Law Journal173, at 174: ‘China has adopted a major
law that promises to anchor its markets in a pro-competitive environment.’

1-1.03
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multi- or unilateral. At the time of writing Hong Kong has yet to bring forward
this new law and Part 3 of this book discusses the likely developments in the light
of material currently available. Part 4 deals with the law in Taiwan, which is, for
the purposes of this text, treated as a separate jurisdiction from that of China.8 The
decision has also been taken in this text to deal with the law of China’s near
neighbours, and fellow ‘tiger’ economies, South Korea and Vietnam. The former,
the law of which is discussed in Part 5, has operated its present antitrust law
regime (albeit subject to frequentamendment along the way) since 1980. Vietnam
introduced a law of antitrust in 2004 (taking effect in 2005), although at the time
of writing it has not completed the process of fully developing the necessary
framework—both institutional and legal—for the new law to operate effectively
and with rigour. There are substantial disparities in the regimes covered in this
book, in terms of size, economic development, and legal cultures, and these fac-
tors will have an impact on the shape and operation of the antitrust regimes in the
respective States. Table 1-1.1 sets out basic economic data.

In each Part of this book, where the law is sufficiently developed, a consistent
approach has been adopted. The relevant regime will be.antroduced, and its broad
structure and legal framework set out; the substantive areas relating to the control
of agreements, monopolies, and mergers will be <xplained; and finally the relevant
procedural law, including both public poweit and private rights, if these exist, will
be dealt with. All relevant legislation (thie core legislation is reproduced as appen-
dices), guidelines, and other officialinaterials (including preparatory materials)
will be referred to as appropriate, aiid where possible relevant cases will be dis-
cussed. Inconsistencies in the depth of analysis provided in this text reflect both
different levels of developinent of the relevant regimes, and differences in the
transparency with which the regimes operate. International agreements which
relate to the operation.of antitrust law, and approaches to territorial jurisdiction
will also be dealt'witi. as appropriate. Some reference will be made to relevant lit-
erature, and an extensive bibliography is given at the end of the book, but this text
is primarily intended for the practitioner, rather than the academic community,

8 Therelationships, both dejureand de facto, between China and Taiwan are deliberately excluded
from consideration in this book. For the purposes of the application of competition law they may
be treated, at the present, as being functionally separate regimes. The Nationalist regime in China
was replaced by the Communist Regime on 1 October 1949. The island of Taiwan remained in the
control of the Nationalist Party under the leadership of Chiang Kai Shek. There is general consensus
in international law that Taiwan does not constitute a ‘State’ but it does, de facto, operate as a distinct
legal and economic regime. Note that although Taiwan is excluded from membership of many
international bodies (but not from membership of the WTO in its capacity as a customs territory),
the Taiwan Fair Trade Commission (‘"TFTC’) has entered into a number of bilateral arrangements
relating to the application of antitrust law.
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Table 1-1.1 Core economic data

China Hong Kong  Taiwan Korea Vietnam
Population (m) 1,321.3 7.0 22.7 49.0 85.9
GDP (US$bn) 3,241.8 206.7 383.3 969.8 70.7
FDI (% of GDP) 3.0 18.0 0.4 0.8 5.2
Leading markets ~ US, Hong Kong, China, US, China, Hong China, US, US, Japan,
Japan Japan Kong, US Japan Australia
Leading suppliers  Japan, South China, Japan, Japan, China, China, China,
Korea, Taiwan  Taiwan UsS Japan, US  Singapore,
Japan

Source: Economist.com, Country Briefings. Figures actual or estimated for 2007.

such that reference to secondary literature will be less than would ke the case in an
academic monograph.

This chapter provides a broad introduction to the antitrusc!aw regimes of the five
jurisdictions dealt with, and sets out the relationship ¢f that antitrust law to the
wider legal regime. Table 1-1.2, below, sets out the <zhema of discussion of the
substantive areas of law, excluding Hong Kong in espect of which the discussion
is a speculative one. It is, of course, not possikie iiere to provide a full treatment of
the five legal regimes in their entirety. Thei=are similarities between the regimes
under discussion, although the extent of that similarity varies. Reasons for this
similarity include the common purpeses of antitrust law, common external legal
influences (such as the models of other regimes, and the advocacy of the same
international bodies), and'sonie shared cultural traditions, particularly in the
case of Taiwan and Korez;and to a slightly lesser extent China, where Confucian
traditions of governance are commonly held. Chapter 1-2 provides a general

Table 1-1.2 Antitrust provisions and coverage in text

China Taiwan Korea Vietnam
Horizontal AML, arts 13,  TFTA, art 14 MRFTA, chs 4, 6, VLOC, arts 8, 47
agreement 16 [2-2] [4-2] 8 [5-2] [6-2]
Vertical agreement AML, art 14 TFTA, ch III MRFTA, chs 5,7 VLOC, arts 8,
[2-2] [4-2] [5-2] 42,44 [6-2]
Abuse of dominance/ AML, chsIII,V TFTA, art 10 MRFTA, ch 2 VLOG, arts 13,
monopoly [2-3] [4-3] [5-3] 14 [6-3]
Merger control AML, ch IV TFTA, arts MRFTA, ch 2 VLOG, arts
[2-4] 11-13 [4-4] [5-4] 16-24 [6-4]

1-1.05
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introduction to antitrust law, with particular reference to the regimes of the United
States (‘US’) and the European Community (‘EC’), both of which have been

influential on the development of antitrust law elsewhere.®

Antitrust Law in China?

Following reforms introduced by Deng Xiaoping after the end of the rule of
Mao Tse Tung China is, today, a socialist market economy: art 1 of the Anti-
Monopoly Law of the People’s Republic of China makes reference to the need to
promote ‘the healthy development of the socialist market economy’. This is in
accordance with the Chinese Constitution, art 15, first sentence, which, follow-
ing an amendment in 1993, replaced the concept of central planning with that of
the socialist market economy. China remains an economy in transition: rapidly
industrializing, developing and exploiting high-tech industies, and admitting
both private ownership of the means of production and-::ward foreign invest-
ment. It has been noted that until as recently as ‘the lat¢.1970s, China possessed a
planned and highly centralised economy . . . the mirket played virtually no role,
and competition itself was out of the questict, iet alone a government policy
encouraging such competition’."!

9 It is clear, for example, that some juriedictions will be influenced not only by the broad poli-
cies adopted in the US and the EC, but aiso by the terms in which that policy finds expression. See
for example Liu, n 5, above, at 96: ‘Fcreign practices, such as various US Department of Justice and
Federal Trade Commission guid¢iin=s also influenced the [Taiwan Fair Trade Law]’. The results in
particular cases may also be influciiced by overseas actions. The approach taken by the Korean Free
Trade Commission (‘KFTC?) to Microsoft Corp’s bundling of Media Player with the Windows oper-
ating system in 2006 was remarkably similar to that adopted by the EC Commission. In its report-
ing of the KFTC actien the Financial Times noted that the approach taken by the KFTC ‘closely
followed the precédend set by the EC (23 August 2006). In that case the KFTC fined Microsoft
Won33bn for abustng its market position, Microsoft agreed a US$30m settlement with a complain-
ant, and released a version of Windows XP compliant with the KFTC’s Decision. It is worth noting
that in Taiwan an administrative settlement agreement was entered into between the TFTC and
Microsoft, which in part imported into Taiwan the terms of the US consent decree entered into by
Microsoft. These two cases clearly demonstrate the extent to which less well developed jurisdictions
may rely on case precedents from the more developed jurisdictions of the EC and US.

10 The difficulties encountered when working with legal texts produced in a language other than
English was noted in the preface to this book. Particular note should be made in regard to the diffi-
culties in working with translations of Chinese texts. Not only are many terms vague in the original,
but translating such vague terms may compound problems of understanding: ‘the laws and rules in
existence contain a number of inadequately defined terms and concepts, and often in practice the
meaning of these terms is distorted when translating from Chinese to English. This, in turn, leads
to inconsistency when attempting to understand the same rule by reading it in both Chinese and
English’ (Dabbah, n 6, above, at 351).

" Jiang, X, ‘Promoting Competition and Maintaining Monopoly: Dual Functions of Chinese
Industrial Policies during Economic Transition’ (2002) Washington University Global Studies Law
Review, vol 1, (1 & 2),49. For a general discussion of changes in China see Gittings, ], The Changing
Face of China: From Mao to Marker (Oxford: Oxford University Press, 20006).
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Notwithstanding the scale of the changes which have been made in recent years,
the legacy of this planned and highly centralized economy remains. This finds
expression primarily in the relatively high number of state-owned enterprises
(‘SOEs’)—it s believed that approximately one-third of Chinese GDP flows from
SOEs'?>—and also in the number of economic activities exclusively reserved to the
State, or other legal authorities that in other economies would be left to the private
sector to undertake in a competitive fashion. It is also evidently the case that
China suffers from regional protectionism, where local enterprises are supported
in the face of competition coming from those outside the area.' It is the case in
particular that a significant proportion of local taxation revenues may derive from
locally based firms, providing an incentive for local governments to insulate them
from vigorous competition. This issue is addressed to some extent in the provi-
sions relating to the abuse of administrative monopoly in the new Anti-Monopoly
Law (see further Chapter 2-3, below).

It has long been recognized that China’s economy has been a victiniof widespread
anti-competitive practices which have been endemic domestically, although the
spur to the recent legislation has been at least in part as azesponse to a perceived
unfairness of conduct engaged in by international cotapanies trading into, and
within, China. Thus in 1995 it was noted that:

Cartel activities have been widely reported in the oiticial press and have been grow-
ing in frequency and influence . . . agreements “or jointly setting prices, dividing the
market, limiting production, and bid-riggig ase also prevalent.™

<
O

Although the enactment of the Anti-Moiopoly Law in 2007 is without precedent in modern

times the concept of the regulation of “empetition is not new to China. See Liu, n 5, above, at 83:
... competition policy is nota forcign import to traditional China. Before the First Emperor
unified China, scholars such as Guan Chung already had warned the Prince of the threat
posed to the throne, firiners and small businessmen by merchants owning thousands of
gold bullion. The Toue Dynasty saw the first codification of some form of competition
policy: the criminal prohibition against cornering the market. Article 33 of the miscel-
laneous provisions of the Tang Code, enacted in 737 AD, prohibited any person selling or
buying goods from forcibly creating a barrier of entry into the marketplace, fixing the prices
of goods they would buy or sell, or misrepresenting the prices of such goods. A violation
could lead to eighty floggings and mandatory disgorgement of the offender’s illegal profits.
(Internal footnotes omitted)

2 Harris, n 5, above, writes that ‘a large percentage of these entities have not, in any meaning-
ful sense, been transitioned into participants in the market economy’. Although noting that there
have been reforms and that ‘the formerly robust relationship between the government and SOEs
has weakened, and money-losing SOEs have been bankrupted or privatized’ it remains the case that
‘many of the largest and most profitable SOEs have been retained in state hands and represent a
substantial share of the Chinese economy’ (at 174). Some of the strongest of China’s firms are SOEs,
even though these may take the form of joint-stock companies. Examples include China Mobile,
Sinopec, and Lenovo.

3 See, for example, Hu Weiwei, ‘Anti-monopoly law is a necessity in China (1995) 3
Jurisprudence 35.

4 Bing, S, ‘Competition Policy in a Transitional Economy: The Case of China’ (1995) 31
Stanford Journal of International Law 387 at 401.
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As late as 1998 the State Economic and Trade Commission (‘SETC’) officially
approved the practice of industries adopting ‘self-disciplinary’ practices—in effect
price-fixing cartels.

It was in the mid-1980s that discussions first began in China relating to the enact-
mentof an antitrust law thatadhered to international standards. This however did
not find expression in a comprehensive single piece of legislation. Prior to the
enactment of the 2008 Anti-Monopoly Law there existed in China a plethora of
legislative instruments which related to competitive conduct, some general in
nature, and some either practice- or sector-specific.'® The new legislation has not
immediately repealed this. For example, the Price Law of the People’s Republic of
China was brought into effect on 1 May 1998."7 Article 14 of this law provides
that business operators may not ‘collude with others to manipulate the market

'S SETC, Opinions on Self-Disciplinary Prices Adopted by Some Industries, 17 August 1998.

16 The following list of Chinese legislation ‘with competition relevatice’ prior to the enactment
of the Anti-Monopoly Law is given by Dabbah, n 6, above, at 346—/: ‘Law on Chinese-Foreign
Equity Joint Ventures 1979; Provisional Regulation Concernirg the Development and Protection
of Socialist Competition Mechanism 1980 [this was the firs? at:empt in China to introduce provi-
sions relating to competition; art 3 states that ‘in econon:ic activities, with the exception of prod-
ucts exclusively managed by state-designated departmeiits and organisations, monopolisation or
the sole proprietary management of other producic :s not allowed’]; Patent Law 1984; Law on
Foreign-capital Enterprises 1986; Postal Law 15¢8; Law on Chinese-Foreign Contractual Joint
Ventures 1988; Railway Law 1990; Anti-Urtai-Competition Law 1993; Consumer Protection
Law 1993; Company Law 1993; Foreigr ‘Liade Law 1994; Insurance Law 1995; Commercial
Bank Law 1995; Civil Aviation Law 1995: Xilectric Power Law 1995; Highway Law 1997; Price
Law 1997; Securities Law 1998; Luterim Provisions on State-owned Enterprises’ Utilising of
Foreign Investment for Reorganisiig 1998; Provisions on Administrative Punishment against
Price Violation Activities 199S:-l.aw on Invitation and Submission of Bids 1999; Regulation on
Telecommunication Indusiry. 2600; Countervailing Regulation 2001; State Council Provision on
Prohibiting Regional Black.de in Market Economic Activities 2001; Anti-dumping Regulation
2001; Regulations on-ti:e Administration of Financial Institutions with Foreign Investment 2001;
Regulation on the-Adniinistration of Insurance Companies with Foreign Investment 2001; Law
on Promoting Smll and Medium Sized Enterprises 2002; Government Procurement Law 2002;
Circular on Issues Related to Transferring State-owned Shares and Institutional Shares of Listed
Companies to Foreign Investors 2002; Interim Provisions on Mergers and Acquisitions of Domestic
Enterprises by Foreign Investors 2003; Interim Measures on Preventing the Activities of Price
Monopoly 2003; Interim Measures for the Management of the Service Price of Commercial Banks
2003; Circular on Key Points of Filing Procedures in Listed Companies Transferring State-owned
Shares to Foreign Investors and Foreign Invested Enterprises 2004; Provisions on the Establishment
of Investment Companies by Foreign Investors 2004; Supplementary Provisions to the Provisions
on the Establishment of Investment Companies by Foreign Investors 2004; Interim Measures
Governing National Hi-Tech Industry Development Projects 2006; Measures on the Takeover of
Listed Companies 2006. Dabbah notes both that this is ‘a fragmented framework with a high
number of laws and regulations being used’, and that, perhaps more importantly, ‘the framework is
interwoven with uncertainty, inconsistency and unenforceability’.

17" Article 3 of the Price Law states that:

The State implements and is gradually perfecting a mechanism whereby prices are mainly
determined by the market, while subject to economic adjustment and control at the macro
level. The setting of prices shall conform to the laws of value. The prices of the great major-
ity of merchandise and services shall be market-adjusted prices, whereas the prices of a very
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price, thus harming the lawful rights and interests of other business operators or
consumers . Article 40 provides thatanyone in breach of article 14 may be required
to pay damages, or have any illegal gains confiscated, and may be fined up to five
times the sum of the illegal gains. A law of 1999 makes it illegal to engage in col-
lusive tendering practices.’® However, the most significant such law is the 1993
Law Against Unfair Competition." This law contains measures which are tar-
geted at combating monopoly practices, but also contains measures relating to
consumer protection, and matters such as false trading and passing off. The range
of conduct prohibited under the Law led a number of Chinese commentators to
argue that such a legislative amalgam was inappropriate.?’ Wang Cunxue was not
alone in arguing that this Law was incapable of dealing effectively with cartel
practices, and that the patchwork of other relevant legislation, such as the
Regulation of the Price of Manufacturing Material of 1987, was ineffective.

It is also clear that the monopoly provisions of the Law Against Unfair
Competition have been little used in practice.?’ A number of exataples are given
in Anti-Inappropriate Competition Law: Understanding, Application and Case
Studies?® and Anti-Inappropriate Competition Law Cages?? In both of these
works cases that would be classed as ‘antitrust’ cases vzithin the western under-
standing of the word are interspersed with cases rei2ting to unfair or inaccurate
advertising, the defamation of the company bringiug the case, the giving of dis-
counts to encourage custom (by companies with no market power), and other

small number of merchandise and s¢zvices shall be subject to government-guided prices or
government-fixed prices.

8 The Bidding Law of the Pecoi=s Republic of China.

9 The Law of the People’s Republic of China for Countering Unfair Competition is the usual
translation given to the relevant Il gislation by Chinese government sources published in English.

20 In the leading work-aealing with the legislation there are, for example, sections headed ‘brib-
ery and kickback’ and ‘fals= and misleading publicity’ (Jin, C and Luo, W, Competition Law in China
(Buffalo NY: William S Hein & Co Inc, 2002). See also Gao, Y and Cao, D (eds), Anti-Unfair
Competition Law: Understanding, Application and Case Studies (Beijing: Peoples Court Publishing
House, 2nd edn, 1997). For a concise and accurate discussion of the pre-Anti-Monopoly Law
regime see Li and Du, n 5, above.

21 See, eg, Harris, n 5, above, at 175: “. . . as enacted and enforced, the [Law Against Unfair
Competition] was essentially limited to the protection of trademarks and “passing off” offences,
primarily because counterfeit goods were seen as the most pressing issue prompting repeated com-
plaints from various countries, including the US. Efforts to include any “core” antitrust content in
the statute were considered unnecessary and ultimately abandoned, at least in part because of disa-
greements over which agency or agencies would implement and enforce such laws.” See also Li and
Du, n 5, above, at 188: ‘Although the [Law Against Unfair Competition] contains provisions against
monopolistic behaviour, it is primarily a law against unfair trading practices. The [Anti-Monopoly
Law] is supposed to focus specifically on monopolistic practices and problems of market concentra-
tion. Therefore . . . there will be a clear distinction between laws against unfair trade practices and
laws against monopoly in China.’

22 Gao and Cao (eds), n 20, above.

2 Huang, Q, Cao, Q, and Tu, T (eds), (Hunan People Publishing House, 1998).

11

1-1.10



1-1.11

Chapter 1-1: Introduction

similar matters. In the first work for example, only three of the reported cases
would be classed as antitrust cases in the US, or as breaches of antitrust law in the
EC. All of the reported cases however could be classed in Chinese law as breaches
of the Law Against Unfair Competition, which may perhaps be better character-
ized as a law relating to consumer protection rather than a law about antitrust.

Many within China advocated the adoption of a new antitrust law, although some
of the arguments made in favour of the adoption of a new law were somewhat
sweeping.?* In 1993 preparations began more seriously on a new law, and a work-
ing group was set up to draft this. The group comprised officials from the State
Administration for Industry and Commerce (‘SAIC’), and the SETC. A signifi-
cant number of parties from outside China commented on the work undertaken,
and advocated for particular approaches, and particularly for China to conform
to recognizable international standards in any new law.?> W states that:

The principal drafters had the following goals for the [Anti-Menopoly Law]. The
Chinese anti-monopoly legislation should meet the objectives or establishing a uni-
fied, open, competitive, orderly, and modern market systerii in‘China and of perfect-
ing the socialist market economy system. It should not enly be based on the Chinese
situation, but it should also borrow from the praciical experiences and results of
foreign anti-monopoly laws. The law should ect the specific requirements of

24 For example, Fa Zhen of the Chines= Committee of Economy and Trade argued that there
were four reasons to adopt a new anti-menapoly law: (1) the objective demand of accelerating
the construction of the socialist marliet =conomy; (2) developing the socialist law system; (3) deep-
ening the reform of enterprise ana stimulating government to change its functions; (4) integrat-
ing Chinese approach with int¢inational practice and laws (Zhen, F, ‘An economic constitution; a
discussion of some ideas and problems in legislating a Chinese anti-monopoly law’ (1998) 4
Intertrade 4).

25 The process of riafring of the Anti-Monopoly Law is comprehensively discussed by Harris,
n 5, above. A particulaiiy good examination of the background is given by Williams, n 6, above.
See also Huang, Y, ‘Pursuing the Second Best: The History, Momentum, and Remaining Issues of
China’s Anti-Monopoly Law’ (2008) 75 Antitrust Law Journal 117 whose analysis is prefaced with
the following warning (at 118):

. .. China which has a culture thousands of years old, with an ideology that is extremely
conservative and even feudalistic, is a country undergoing a painful transition from com-
mand economy to market orientation. Under these circumstances, it is essential to examine
the answers to these questions: What is the backstory to the creation of China’s [Anti-
Monopoly Law]? What is the driving force behind China’s [Anti-Monopoly Law]? What
were the controversies that held up the legislative process, and to what extent were they
resolved?

These questions may well puzzle the antitrust practitioners and policy makers outside
of China, and even more puzzling are the answers that their Chinese counterparts give. To
comprehend the answers to these questions, Western scholars have to stand in the shoes of
the Chinese and possess a deep understanding about the political and economical reality of
the country’s past and present, as well as specific characteristics of the Chinese marketplace.
Only against this backdrop can those antitrust scholars in the West comprehend the driving
forces in the legislative process, the mission of the Chinese [Anti-Monopoly Law], and the
major challenges facing this legislation.

12
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China, promote the orderly development of the socialist market economy, and com-
ply with common international practices and regulations.®

The majority of those advocating change appeared to accept that a law could be
drafted which took China’s special circumstances into account. It was widely rec-
ognized that the prevalence of SOEs was a problem, but commentators were quick
to point out that other economies which do successfully operate an antitrust law
regime also contain within them SOEs, although not to the extent that is the case
in China. In the event the approach to be taken to SOEs was one of the most hotly
debated issues surrounding the enactment of the new law. The issue has been only
partially resolved: Article 2 of the law appears to suggest that it does apply to SOEs
and administrative monopolies,?” stating simply that the law ‘is applicable to
monopolistic conduct in economic activities within [China]’, making no refer-
ence to a general exclusion for SOEs. However, art 7, discussed in Chapter 2-3,
makes further provision in respect of ‘industries controlled by the state-owned
economy’ providing that the State ‘regulates and controls their business oper-
ations and the prices of their commodities and services so.4s 10 safeguard the
interests of consumers and promote technical progress’.?8 It.is icasonable to antici-
pate that the role played by SOEs will diminish over ¢iii= as private enterprise
grows within China, although given the continued jzminortance of the SOEs to the
State this is likely to be a slow process.

26 Wu, Z, ‘Perspectives on the Chinese Anti-Mcnopoly Law’ (2008) 75 Antitrust Law Journal
73 at78.

27 ‘Administrative monopoly refers t < nopolistic activities initiated by government agencies
atall levels by abusing their administriti ve powers, both legal and extra legal, to promote, manipu-
late, impede or prevent economik activities. Administrative monopoly includes a wide variety of
activities such as legal monopely and explicitly prohibited ultra vires measures. To a great extent
administrative monopoly is«a soccial legacy of socialist countries such as China, a relic of a cen-
trally planned economy. Administrative monopoly manifests itself in various ways, ie as regional
monopoly, industry monepoly and compulsory trading’ (Li and Du, n 5, above, at 199). Liand Du
also note that ‘the use of competition law to control administrative monopoly has so far turned out
to be a total failure’ (ibid at 204). See also Fox, n 7, above.

28 It has been argued, in reference to an earlier draft of the law, that: ‘Dealing with the problem
of administrative monopolies is one of the major goals of China’s proposed antitrust law. Given
China’s current structure, administrative monopolies are seen as posing a far more significant prob-
lem to China’s burgeoning market economy than monopolies created by private enterprises’ (Owen,
BM, Sun, S, and Zheng, W, ‘Antitrust in China: The Problem of Incentive Compatibility’ (2005)
1 Journal of Competition Law and Economics 123 at 131). For a good discussion of the issue of the
problems raised by China’s publicly owned utilities see Wen, X, ‘Market Dominance by China’s
Public Utility Enterprises’ (2008) 75 Antitrust Law Journal 151. At 169:

.. it appears to be highly unlikely that the promulgation of the law itself will solve the
problem of privileged market status abuse completely. . . . part of the reason for [public util-
ity monopolies] in China is due . . . to the creation of an administrative monopoly by the
government. . . . without a separation between the government and the [utilities] it is hard
to see how the antitrust law enforcement agencies could enforce the new [Anti-Monopoly
Law] independently. It is simply not practical for the government to sue itself—or for that
matter for private litigants to sue the government.

13
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The Anti-Monopoly Law went through a substantial number of drafts before
finally being enacted in the form discussed in this book. Reference is made to
earlier drafts here only when this is considered necessary to highlight features of
the law as enacted. There is a substantial literature dealing with the drafting pro-
cess, and a large range of comment on the various drafts. It is clear from the text of
the Anti-Monopoly Law that while no single regime has served as a unique model
for the Chinese law the EC regime has been more influential on the drafting of the
legislation than that of the US.?°

The fact that the Anti-Monopoly Law is in many places imprecise, and contains
lacunae, has been noted above. It has, however, been stated that the Law ‘only
articulates the broad principles that will guide antitrust enforcement in China’3
and that further guidance will provide the necessary detail.

Some comment has been distinctly pessimistic as to the chances of a Chinese anti-
trust law operating effectively. The most substantial work otiantitrust policy in
China published in English is Williams™ 2005 Competiison Policy and Law in
China, Hong Kong and Taiwan.?' While Williams recognized that antitrust law
‘might form a valuable component in the ongoin¢ reformation of the Chinese
economic system’,3 he argued forcefully tha¢ stiould a competition law be

2% Harris, n 5, above, points to a number of ex.mples which demonstrate this throughout the
text of the Anti-Monopoly Law. Dabbah, n 6. above, argues that the approach of seeming to choose
either the US or the EC model was inappreoriate, noting that ‘[t]here is a need to appreciate that
the adoption and development of comperition law and policy in a particular country is very much
related to and depends on the culture a1 type of economy of that country as well as on various socio-
economic and socio-political circimstances prevailing in such country’ (at 354). A similar argument
is made in Furse, M, ‘Comprtitioi. Law Choice in China (2007) 30:2 World Competition 323.

30 Deng, F and Leonard, GK, ‘Incentives and China’s New Antimonopoly Law’ (2008) Antitrust,
Spring, 73. See also Owen ct al, n 28, above, at 141: ‘It would be inappropriate to evaluate the
proposed law as if it wereas it would be in the US, a set of instructions intended for the judiciary
to interpret’. Set.fomura, Wang, X, ‘Highlight's of China’s New Anti-Monopoly Law’ (2008) 75
Antitrust Law Journal133 at 144: “. . . in China, laws are more specific [than in the US] and are usu-
ally carried out to the letter. Thus what the law expressly states is fundamental.’

31 Williams, n 6, above. Throughout his book Williams offers a severe critique of the willingness
or ability of the Chinese Government to introduce and apply competition law given the current
structure of the economy, the inherent weaknesses of the economy, the commitment to a social-
ist market economy (for example, ‘intellectual gymnastics of a sophisticated kind are needed to
reconcile socialism with market competition’, at 125), and the lack of expertise in the judiciary and
government in this area. See in particular, at 426:

... can China administer a competition law? The answer to this must be no. China lacks
sufficient competent personnel and its state institutions are notoriously susceptible to cor-
ruption of both the political and/or financial type. . . .

... can China enforce a competition law? Again the answer is no. China does not have
robust legal institutions and cannot ensure that administrative or legal decisions are faith-
fully carried into effect because of the structure of Chinese political society, local protec-
tionism and a very weak legal system . . .

Thus it is suggested that China cannot implement an effective pro-competition policy
regime, even though one might be legislated.

32 Ac119.
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enacted, grave doubt exists as to whether it can be implemented’.3* Harris also
raises concerns about the capacity of China to implement the new law effectively,
while at the same time noting that ‘China has approached the drafting of its Anti-
Monopoly Law with remarkable openness and a willingness to hear and consider
the views and experiences of Chinese experts as well as foreign antitrust agencies,
academics, economists and practitioners’.3* Nevertheless Harris points to con-
cerns relating to the transparency of the judicial system, institutional capabilities,
uncertainty in relation to the political control over the new Anti-Monopoly Law
Enforcement Agency (AMLEA’) set up to administer the Law, and in some
instances to the text of the legislation itself. There are indeed many lacunae in the
legislation, and in particular a great number of terms, which may be important in
practice, which are not defined.?> While implementing regulations have been
promised these have been slow to appear, such that at present there remains signifi-
cant uncertainty as to how the Anti-Monopoly Law will be applied in practice.?®

Antitrust Law in Hong Kong

The decision to adopt a general law of antitrust in Horig Kong was taken on 20
March 2007. That Hong Kong rejected calls for a gerieral antitrust law prior to this
was in part because the Government argued thi't tie open nature of the economy
rendered such a general policy unnecessary. T':is view was not universally shared.’
In response to an APEC-OECD survey the Government indicated that:

[Hong Kong] is fully committed to:the promotion of free trade and competition.
The fact that its traders and produce:s are exposed to acute international competi-
tionisagood illustration of [Hoing Kong] asan open and free economy. The approach
to promoting competition: 1; grounded on the basic economic philosophy of

33 Ibid. See also Owenvet al, n 28, above, at 123: “. . . our major difficulty with the new law is
that, in the absence of a tradition of reliance on the rule of law, Chinese and foreign competitors will
find it very difficult to rely on the antitrust statute or the actions of the courts in China as a basis for
predicting the antitrust liability that might result from various business practices.’

34 5, above, at 228.

35 This is not just a feature of the Anti-Monopoly Law. A significant amount of Chinese legisla-
tion is drafted with imprecision. Dabbah, n 6, above, notes, for example, that both the Interim
Measures Governing National Hi-Tech Industry Development Projects 2006 and the Law on
Promoting Small and Medium Sized Enterprises 2002 contain ‘a clear absence . . . of objective or
workable criteria’ (at 348).

36 T am more optimistic than is Williams as to the likely success of China’s new Anti-Monopoly
Law. It is however likely that the learning process will be a difficult one—as it has been for antitrust
authorities in the West. Williams notes, in relation to the experience in Taiwan, that: ‘In any juris-
diction adopting a new competition law, with no previous experience of such legislation, it is to be
expected that the enforcement learning curve will be a steep one and that almost inevitably errors
will be made’ (n 6, above, at 398).

37 See for example the views of The Frontier and the Hong Kong Democratic Foundation as
expressed in Competition Policy in Hong Kong (1993).

15

1-1.16



1-1.17

1-1.18

Chapter 1-1: Introduction

minimum government intervention in market forces. In the case of [Hong Kong]
which is a small and externally-oriented economy, this approach is regarded as the
best means of enhancing competition and efficiency on the one hand and keeping
costs and prices down on the other.3®

Thus it had been noted that: ‘[u]nder Hong Kong’s free trade policy, almost every
good can be imported free of duties. The policy has made Hong Kong extremely
competitive for goods and services that are traded in the global market.”?® Instead
of a general law in Hong Kong the Government had adopted a sector-specific
approach to antitrust issues. For example, both the Telecommunications
Ordinance and the Broadcasting Ordinance contain measures designed to frus-
trate anti-competitive practices.

More generally antitrust ‘law’ in Hong Kong operated, and at the time of writing
continues to operate, on a system of persuasion without the support of sanctions.
This futile system is utterly toothless and may be disregarded, such that the treat-
ment of it here is cursory.

In December 1997 the Government created the Corapztition Policy Advisory
Group (‘COMPAG’) under the chairmanship of rixe Financial Secretary, which
is responsible for the supervision of competition policy in Hong Kong, and to
which competition-related complaints are ro bereferred. In May 1998 COMPAG
published the Statement on Competition Policy, which serves as the overarching
framework in this area for Hong Koz Paragraph 4 of the Statement is in the
following terms:

Pro-competition Principles

All government entities, atid public- and private-sector bodies are encouraged to
adhere to the following pro-competition principles for the purpose of enhancing
economic efficiency and free trade—

(a) maximizing reliance on, and minimizing interference with, market mechanism;

(b) maintainirga ievel-playing field;

38 APEC-OECD Integrated Checklist on Regulatory Reform: Addressing Regulatory,
Competition Policy, and Market Openness Policy Issues—Hong Kong, China, 2006/SOM3/
EC/015, 23. The Government also stated that: “When a business practice limits market accessibility
or market contestability and impairs economic efficiency or free trade, to the detriment of the over-
all interest of [Hong Kong], the Government will take appropriate remedial action’ (ibid). In fact
the ability of the Government to take ‘appropriate remedial action’ was somewhat limited. Cartels
could, for example, operate quite lawfully and will be able to do so until the introduction of the
new law. The former Governor of Hong Kong, Chris Patten, had announced his intention to bring
forward competition law in 1992, but this was abandoned (see generally Chen, AHY, ‘Competition
Law and Hong Kong’ (1993) 23(3) Hong Kong Law Journal 412).

39 Cheng, LK and Wu, C, Competition Policy and the Regulation of Business (Hong Kong: City
of Hong Kong University Press, 1998) 225. This is one of a series of useful, although slightly dated,
works published in the Hong Kong Economic Policy Studies Series. Other titles are: Lam, P-L,
Competition in Energy (1997); Lam, P-L and Chan, Y-C, Privatizing Water and Sewage Services
(1997); and Fung, KC, Trade and Investment, Mainland China, Hong Kong and Taiwan (1997).
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(c) minimizing uncertainty and fostering confidence in system fairness and predict-
ability by—
(i) consistent application of policies;
(ii) transparent and accountable operations; and
(iii) adherence to equitable and non-discriminatory standards and practices.

It will be noted that this policy is directed towards all bodies, both public and
private, and therefore extends to private enterprise.

Specific examples of practices ‘which may warrant further examination’ are given
as price fixing, bid rigging and market allocation or sales and production quotas,
joint boycotts and unfair or discriminatory standards. Some examples of abusive
conduct are predatory behaviour, setting retail price minimums, and tying. The
approach taken, and the implementation of the policy, are set out in paras 8—13.
As far as the private sector is concerned the goal set out at para 10(d) is that
of ‘encouraging the private sector to embrace competition and its stated objective
of enhancing economic efficiency and free trade’. This is further supported in
paras 1213, wherein:

The Government calls upon all businesses to cease existing, anid refrain from intro-
ducing, restrictive practices that impair economic efficiency ¢1 *ree trade on a volun-
tary basis. Where justified, the Government will take zamuaistrative or legal steps as
appropriate to remove such practices as necessary.

Alleged restrictive practices in the public and pitiate sectors may be referred to the
concerned policy bureau or government devaitinent for consideration. Separately,
the COMPAG Secretariat will keep track of ali referrals and bring these to the atten-
tion of COMPAG should there be subctantial policy or systemic implications.

Alongside the Statement COMPAG published in 2003 Guidelines to maintain a
competitive environment and dcfine and tackle anti-competitive practices. These add
little of substance to the Staternent. COMPAG has dealt with a number of com-
plaints, details of whicki niay be found in its annual reports, but its effect has been

negligible.

There has been international criticism of the approach taken by the Hong Kong
Government to antitrust policy. The Secretariat of the WTO, for example, report-
ing in 2002, noted that a

lack of coherent measures to address anti-competitive practices in all but a few sec-
tors could constitute an obstacle to greater competition . . . The efficiency of Hong
Kong, China’s ‘sector-specific’ approach to competition, as a substitute for a compre-
hensive competition policy is open to question.*?

40 WTO Secretariat, Trade Policy Review: Hong Kong, China, WT/TPR/S/109, at ITI(1)(4).
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Some commentators, notably Williams,*' have also been highly critical of the
policy. Williams labelled Hong Kong’s earlier refusal to introduce a general law of
antitrust as ‘very perplexing’, and ‘intellectually dishonest’.> More strongly he
argued that:

The concentration of economic and effective political power in the hands of a small
economic, oligarchic elite that benefits from collusive economic practices and would
suffer from a competitive market, is the real reason for the government’s overt and
illogical hostility to regulation, in the public interest, in this field.*3

It has been argued elsewhere that:

The Hong Kong economy suffers from a dichotomy. The external sector of the econ-
omy—its exporting firms—operates in the highly competitive global environment;
the firms are among the world’s leaders. On the strength of its external sector, Hong
Kong rightly earns high rankings in surveys of external competitiveness . . . However,
in Hong Kong’s internal sector the picture is very different. Many of Hong Kong’s
internal markets are not very contestable. Through a variety of miechanisms such as
governmental franchises, arrangements to fix prices, and ouiright collusion many
markets are uncompetitive. Examples include electricity sepply, domestic water
heating and cooking fuel, supermarkets, petrol supply and shipping services.**

In June 2005 a Competition Policy Review Coniiziittee (‘CPRC’) was established
by COMPAG ‘to review the effectiveness of [Hong Kong’s competition policy and
to report to COMPAG on its findings’.*> A wide ranging consultation exercise was
conducted, at the end of which the €2KC recommended that new legislation
should be introduced, which should apply to all, but that it should ‘zor target
market structures, nor seek totregulate “natural” monopolies or mergers and

41 n 6, above. See generally Chapters 6 and 7. See also Williams, M, ‘Cartels and Collusion:
Failing Competition Policy in Hong Kong’ (2005) 28:3 World Competition 313.

42 n 6, above, at 225.

4 Ibid. This led Williams to the conclusion ‘that unless Hong Kong institutes constitutional
reforms to commit to introducing a “functioning democracy”, comprehensive competition law will
be most unlikely to reach the statute book, save for a Damascene conversion of the vested interest
groups that hold effective political power to an active role for government in competition regulation’
(at 428); and at 427 “. . . the possibility of comprehensive competition legislation is remote’. The
reasons underlying the ‘Damascene conversion’ of the Hong Kong legislature remain unclear, but
the fact is that it appears that in 2009 or 2010 Hong Kong will operate a comprehensive system of
antitrust law. Williams does not doubt Hong Kong’s ability to implement and operate such a system
effectively.

44 n 37, above (Executive summary). For examples of cartelization see Williams, n 41, above,
at 320.

4 CPRC, Report on the Review of Hong Kongs Competition Policy, June 2006, para 2. See, on the
early stages of the reform process, Furse, M, ‘Competition Law and Reform in Hong Kong’ (2007)
European Competition Law Review 401.
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acquisitions’.*® In November 2006, based in part on the CPRC proposals, a dis-
cussion document, Promoting Competition—>Maintaining our Economic Drive
(‘Promoting Competition’), was published by the Economic Development and
Labour Bureau (‘EDLB’). Although the need to review the policy in Hong Kong
was recognized in Promoting Competition there was no commitment expressed in
the document to making substantial reform. Four benefits were identified in
Promoting Competition as possibly flowing from the adoption of a general anti-
trust law: (1) current policy could be implemented more effectively by inter alia
allowing for more effective sanctioning; (2) the institutional framework for anti-
trust policy would be strengthened; (3) the business environment would be
improved and a level playing field promoted; (4) long-term relative competitive-
ness would be improved.

Comment in Hong Kong on the proposal to introduce antitrust law was wide-
spread, with the balance in favour of the adoption of such a regime, although
some responses were openly hostile, with particular fears expressed that the regime
might criminalize certain conduct (but this was always going to'be unlikely), or
might open the floodgates to frivolous or vexatious litigation. The response to
Promoting Competition was set out in the EDLB Reporz o7, Public Consultation on
the way forward for Hong Kong’s Competition Policy pulished in March 2007.47 At
paras 5-8 of Chapter 3 of the Report the EDLE et out ‘the way forward’, with
work to take place on drafting the appropriate iegislation, with it being envisaged
that this would include:

(a) the definition of anti-competitive conduct to be covered and the introduc-
tion of an appropriate prohibition against such conduct;

(b) the establishment of a ‘Competition Commission as the regulatory
authority;

(c) amechanism for evémpting from the application of the law conduct that was
considered to beintthe wider economic or public interest;

(d) provisions related to confidentiality and a leniency programme; and

(e) the penalties that are applicable to a breach of the prohibition against anti-
competitive conduct, refusal to cooperate with investigations, or unauthor-
ized disclosure of confidential information.

A detailed proposal was put out to public consultation in May 2008. This is dis-
cussed in Chapter 3-1, below, which addresses the reform process as it stood at
January 20009.

46 CPRC, n 45, above, para 5.
47 The complete submissions made during the consultation process are posted on the EDLB
website, at <http://www.edlb.gov.hk>.
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Antitrust Law in Taiwan

1-1.24 Compared to China and Hong Kong Taiwan’s antitrust law has assumed a func-
tioning and effective maturity. Williams states that:

Taiwan has achieved notable success in its progress towards operating a more effi-
cient, flexible and responsive economy, to which end the competition law has been a
not insignificant contributor. The commitment of politicians, the long-term public
advocacy of competition policy and the effective implementation of the new law by
the [TFTC] have been impressive.

The results have not always been perfect but the system and those who operate it
have shown themselves to be both reflective and responsive. The law has been
amended to improve deficiencies and the bureaucracy has matured in its approach to
enforcement.*®

In common with the majority of regimes covered in this book Taiwan has under-
gone substantial changes to its economic organizing princir!es—it is now a mixed
economy, and “Taiwan’s private sector is clearly at the certre stage of its economy’. 4
Under the regime of ‘authoritarian capitalism’ that co¢rated in Taiwan through to
the 1970s up to nearly 60 per cent of industrial proauction was accounted for by
Government-owned enterprises. That figure %cit dramatically by the 1980s and
reflected a determination on the part of tiic ‘overnment to move to a more lib-
eral, market-based economy, although'the Government continued to maintain
monopolies in many important sectots; including most of the utilities, steel pro-
duction, and petroleum. Taiwan’s andtrust law, now contained in the Fair Trade
Act, was drafted originally in the early 1980s as part of a wider process of both
market liberalization and 4 arive for increased international economic engage-
ment.*® It has been nated that antitrust law in Taiwan ‘has been an important
element of the prograni of economic reforms that moved the economy from cen-
trally directed exipiiasis on manufacturing and exports to a market-driven empha-
sis on services and high technology’.>' Like the law in China the process was

4 n6,above,at410-11. See also Liu, n 5, above, at 79: “. ... the pressure of globalization fostered
general sentiments in favour of competition policy. The [TFTA] reinforced those sentiments, but
its first ten years also demonstrate a checkered history of enforcement.” For an early overview of
the development and operation of the regime see Lee, LLC, “Taiwan’s Antitrust Statutes: Proposals
for a Regulatory Regime and Comparison of US and Taiwanese Antitrust Law’ (1995-1996) 6
Indiana International and Comparative Law Review 583. For a more recent perspective see Wu, P and
Thomas, C, ‘Taiwan’s Fair Trade Act: Achieving the “Right” Balance?’ (2005-20006) 26 Northwestern
Journal of International Law and Business 643.

49 Liu, n 5, above, at 82.

50 See Williams, n 6, above, at 366-411. See also Liu, n 5, above. In particular in 1984 it was
announced by the recently-appointed Premier Yu that Taiwan would pursue a policy of ‘internation-
alisation, liberalization and institutionalization’ (see Liu, n 5, above, at 77).

51 OECD, Chinese Taipei—DPeer Review of Competition Law and Policy 2006, OECD (2006), 3.
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somewhat lengthy, with five years spent drafting the legislation, and a further five
years of deliberation. The Fair Trade Act was finally promulgated on 4 February
199152 (eleven years before Taiwan joined the WTO as a customs territory in
2002) and has since been amended on a number of occasions.53 The Act extends
to a wide range of conduct, encompassing areas falling within the purview of more
mature antitrust regimes, such as those of the US and the EC,>* but it also extends
to unfair trade practices, including counterfeiting, false or misleading advertising,
and deceptive practices that might affect the trading order.® Article 1 of the Fair
Trade Act states that the law was enacted for the purposes of ‘maintaining trading
order, protecting consumers’ interests, ensuring fair competition, and promoting
economic stability and prosperity’.

The primary body charged with administering the law is the Taiwan Fair Trade
Commission ("TFTC’), which is responsible for ‘drafting fair trade policy, laws,
regulations, and investigating and handling various activities impeding compe-
tition, such as monopolies, mergers, concerted actions, and other restraints on
competition or unfair trade practices on the part of enterprisce’. ¢ The TFTC s,
under the terms of the Taiwan Fair Trade Act ("TFTA), required to function inde-
pendently of government, and although its Chairmanis a member of the
Cabinet, the TFTC operates with substantial independence. An OECD peer
review process noted that its decisions are not subi-ct to ‘revision or reversal based
on effects on other policy interests’.5” Appeai procedures that are in place under
the Administrative Appeal Law mean that+he TFTC powers are subject to robust
judicial control. The TFTC was created 12 1992 and has, in its sixteen-year his-
tory, drafted amendments to the TITA, the first of which, in 1993, significantly
raised the penalties that were avaiiable to it in order to bring the enforcement of

the TFTA more in line with that of the US and EC. The TFTC has also produced

52 In the words of Liu, n 5, above, at 79, the TFTA was enacted ‘without much deliberation. In
the frenzy for full political participation, what politician in his right mind would oppose legislation
billed as being “fair”?” The OECD has noted that: ‘Fair competition appears to be the dominant
objective [in the TFTA]. The definition of competition implies that the law is more concerned
about process and fairness than about welfare effects’ (OECD, n 51, above, at 12).

>3 It should be noted that the TFTA was drafted while martial law was still in force, but that by
the time it was enacted martial law had been lifted. This had an impact on institutional arrange-
ments, such as the decision to give the enforcement body an independent status, rather than follow-
ing the earlier proposal under which the TFTC would have been a part of the Ministry of Economic
Affairs.

>4 The German influence on the legislation is also clear: . . . the [TFTA] draft was the result of
[a Ministry of Economic Affairs]-commissioned academic study by the German-worshipping Law
Faculty of National Taiwan University’ (Liu, n 5, above, at 87).

5> Although the TFTC is active in its enforcement activity the majority of its case load continues
to be taken up with cases brought in relation to deceptive and unfair marketing practices.

%6 Fair Trade Commission website, <http:/ [www.ftc.gov.tw>.

57 n51, above, at 7.
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guidelines based on its acquired experience in enforcing the legislation. These are
referred to in the substantive chapters dealing with Taiwan’s antitrust law in Part 4,
below. The TFTC is relatively active in its enforcement activity, and in some years
has made over 200 formal decisions, although many of these decisions are made
after a relatively short procedure. There have also been ongoing advocacy efforts
directed, in particular, at the local business community. The TFTC is also rela-
tively active internationally, and Taiwan is an observer member of the OECD, and
has been subject to peer review by the OECD, most recently in 2006. Taiwan
has entered into formal agreements with the Australian and New Zealand anti-
trust authorities, and with the French Conseil de la Concurrence, and has held
bilateral consultation meetings with a number of other antitrust authorities. The
TFTC created and maintains the Asia-Pacific Economic Cooperation (APEC’)
Competition Policy and Law database, which remains an important source of
information in relation to the antitrust regimes of the APEC members.

Antitrust Law in Korea

The core antitrust legislation in Korea now is the ivionopoly Regulation and Fair
Trade Act (MRFTA), the short title of which {otten encountered in the relevant
materials) is the Fair Trade Act. The Act, which was passed in 1980, has a wide
scope, extending to fair trade, antitrust .competition, consumer protection, and
(de)regulation.®® It has been noted rhat ‘in general, Korean competition law
resembles that of the Europeari 1nion rather than that of the United States’.®
Article 1 of the MRFTA provides that the purpose of the Act is to:

... promote fair and, fr¢e competition such that creative enterprising activities are
fostered, to protect consumers, and to strive for the balanced development of the
national economy by preventing the abuse of market dominance by enterprisers and
excessive concetitration of economic power and by regulating improper cartels and
unfair business practices.

58 See OECD, n 51, above. At the time of this review the following recommendations for change
were made: implementation of a formal leniency programme; abandonment of special treatment
of price fixing and other agreements among SMEs; raising of sanctions; merger notifications to
be based on objective criteria, rather than on market share; rights of private claimants should be
improved. The review also raised the risk ‘that rules based on a cultural tradition of fairness might
lead to interventions to correct differences in bargaining power, which could dampen competition
rather than promote it (ibid, Foreword).

59 Anecdotal evidence suggests that there remain tensions between the operation of the antitrust
law regime and the operation of regulatory regimes in Korea, with institutional conflicts occasion-
ally manifesting themselves. For a good overview of the development of antitrust in Korea, and
its practice up to 2005 see Jung, Y and Chang, SW, ‘Korea’s Competition Law and Policies in
Perspective’ (2005-2006) 26 Northwestern Journal of International Law and Business 687.

60 Lee, MH, ‘Recent Developments in the Treatment of Collusion by the Korean Courts’ (2005)
4:2 Journal of Korean Competition Law 155 at 157.
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Notwithstanding the wide range of activity that may be regulated under the terms
of the MRFTA it is clear even from this first article that it incorporates a trad-
itional antitrust approach, with particular attention paid to monopoly conduct,
multilateral anti-competitive conduct, and mergers, all of which are dealt with in
Part 5 below.

The MRFTA has been amended on many occasions since its enactment, most
recently in February 2008.5" The enforcement agency is the Korea Fair Trade
Commission (‘KFTC’), which was established in 1981 as an independent quasi-
judicial organ, although it has been noted that ‘the KFTC retains the character of
an administrative organisation due to its important policy-making functions’.5?
The structure of the KFTC is dealt with more fully in Part 5-1 below. The KFTC
maintains a website which incorporates substantial English-language information
and materials. Unless otherwise indicated extracts from Korean antitrust legisla-
tion used throughout this book are taken directly from this website (<http://www.
ftc.go.kr>). The MRFTA itself replaced earlier rudimentary legislation dealing
with certain aspects of antitrust law. The first such law was the Price Stabilisation
Actof 1973, and this was replaced by the Monopoly Regulacicn and Price Stability
Act of 1975. This history of employing the law to control prices, which emerged
out of the 1973 oil crisis, continued to haunt the eariy rears of the operation of the
MREFTA, and attracted criticism.

It is not possible to make sense of Korean aricicrust policy without understanding
the role of the ‘chaebol’—a distinctive industrial conglomerate entity—which
collectively are very powerful and preiminent in the Korean economy, and whose
existence has been highly influentia! on the development of antitrust policy in
Korea. At the end of the Second World War the Korean economy was exception-
ally weak and had suffered ‘rom nearly 40 years of Japanese colonial rule. The
economy was further daimaged by the Korean War (1950-1953). In 1962 under
the Park Chung Hesaaministration a five-year plan, the first of several such initia-
tives, was introduced, and ‘a remarkable transformation of the economy took
place’.83 Chaebols were deliberately fostered by the Government in the early 1960s
as part of the drive towards the development of a modern industrial economy
that could compete globally. The result was the emergence of a number of entities
with holdings in many different sectors, including heavy industry, chemicals,

61 The consolidated text of the MRFTA reproduced in Appendix 3 incorporates all amend-
ments at present in force. Not all of the reforms made in 2008 have entered into force at the time of
writing.

62 Kim, Y-H, ‘A Guide to Korean Antitrust Law’ (2002) 2 Journal of Korean Law 161 at 167.

63 Lee, H-H, ‘Korea’s Competition Policy and Its Applications to Other Asian Economies’, in
Hoa, TV (ed), Competition Policy and Global Competitiveness in Major Asian Economies (Cheltenham:
Edward Elgar, 2003) at 89. See generally Chung, Y-I, South Korea in the Fast Lane: Economic
Development and Capital Formation (Oxford: Oxford University Press, 2008) Chapter 2.
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manufacture, extending through to banking and retail distribution. While the
government initiative was successful in transforming the nature of the Korean
economy, it has been noted that the ‘pattern of industrialisation led by chaebols
accelerated the monopolistic and oligopolistic concentration of capital and eco-
nomically profitable activities in the hands of a limited number of conglomer-
ates’.®* At the start of 2007 for example Samsung, the largest of the chaebols, which
had in excess of 60 affiliated companies, with interests ranging from petro-
chemicals to hotels, accounted for nearly 25 per cent of the total of the Korean
stock market value, and was responsible for approximately one-fifth of Korea’s
exports. Jenny pointed to the chaebols’ damaging role in the Korean economy:

The development of the chaebols went unchecked from the 1960s to at least the mid-
dle of the Eighties resulting in a high level of market concentration. The chaebols
pursued a policy of diversification and over-expansion sometimes with little regard
for profitability. With the support of successive governments they were able to get
preferential loans to pursue their development. On the contrary, £rms which did not
belong to a chaebol, irrespective of their productivity or proficability had a difficult
time getting loans to expand their business. As a result, th= chaebols accumulated
huge debts which made them particularly vulnerable to 2ny siowdown in their export
capacity. Well-known scandals revealed the cosy reladianship between some chaebols
and the political elite and the way in which political influence was used by them to
secure new sources of financing, even for dubiopus projects.®

Although Korean antitrust law has cleaily-borrowed in parts from US antitrust
law it is closer in spirit to the law of the EC, and there are a number of peculiarities
in the system—particularly in relati¢+i to merger control—which are explained by
the need to take into account:the presence of the chaebols in the market, and in
particular their ability to créss-subsidize activities from one sector to another. The
question of the approacir-that should be taken towards the chaebols continues to
influence the develepment of antitrust law in Korea. In February 2007 for exam-
ple it was reported thiat although the Government intended to reduce the controls
on cross-sharei.oldings the move was opposed by the Chairman of the KFTC who
argued that ‘the chaebols have become too powerful’, and that the proposed move
would further ease the position of the chaebols.®

The role of the chaebol has also led to greater steps to protect small and medium-
sized enterprises (‘(SMEs") than may be the case in other jurisdictions. While the
EC for example has on occasion pointed to the role of antitrust law in protecting
and nurturing SMEs the US is generally silent on such a policy. In Korea SMEs
account for in excess of 80 per cent of employment, notwithstanding the power of

64 Kim, n 62, above, at 168.

85 Jenny, n 3, above, at 16.

66 ‘S Korea ties to clip wings of the chaebol’, Financial Times, 4 February 2007. Provisions of the
law which are aimed almost exclusively at curbing chaebol power are not dealt with in this book.
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the chaebols, and a large part of the turnover of the SMEs flows from sub-contract-
ing transactions. The KFTC is particularly concerned in this environment to
ensure that ‘fair cooperative relationships’ are built between large companies and
such enterprises. There is some influence of this policy in the MRFTA and in the
application of Korean antitrust law, alongside wider protections in dedicated
legislation, such as the Fair Subcontract Transactions Act.®”

Antitrust policy in Korea has not been static since the enactment of the MRFTA,
as is shown in part by the number of amendments to the MRFTA. In December
2003 for example the KFTC published a 7hree-year Market Reform Roadmap
which set out a policy agenda of market reform, the ultimate aim of which was ‘to
increase efficiency in resource allocation’. This would be achieved by enhancing
transparency and fairness in the market, which would ‘facilitate the functioning
of the market, leading to technological innovation through market competition
and the emergence of new growth engines’.%® Government regulation was to be
reduced ‘on a gradual basis’. The bulk of this reform programme was addressed to
company and financial transactions law and regulation, bur the KFTC also
announced that it was to carry out a review of the antitrustiaws, and that it would
look in particular at improving the mergers review sys-ern, and facilitate private
lawsuits for antitrust damage. The KFTC was also to £ ropose legislative change to
regulations which hindered market entry and < ripetition under the umbrella
heading of “The Omnibus Cartel Repeal Act' an earlier version of which had
effected change in approximately 20 regularions, including for example areas such
as prohibiting previously legal fee-setting arrangements in the professions, includ-
ing lawyers and tax accountants. At an early stage of the second version of this
exercise some 174 anti-competitive regulations were identified as raising possible
concern. Particular attention too was placed on the detection and deterrence of
cartels, with the KFTC aiguing in favour of an enhanced penalty system of up
to ten per cent of turtiover to align Korean penalties with those of the EC.
This policy was subs=quently supported, and the penalties permitted under the
MRFTA have now been increased.

The antitrust law regime in Korea is active and a version of the effects doctrine is
applied such that its reach may be extraterritorial. It is with some regularity that
enforcement action undertaken by the KFTC is reported, and the powers of the
KFTC should not be underestimated. In 2005, for example, the KFTC dealt with
a staggering 707 cases violating the MRFTA (the majority of which—481—
related to the provisions of the MRFTA dealing with unfair business practices),

7 No 3799, 31 December 1984; amended by Law No 7107, 20 January 2004.
68 KFTC, The Three-Year Market Reform Roadmap, December 2003, 2. See also KFTC,
Direction of Competition Policy in 2004, part I11.
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imposing penalties in excess of Won259bn.%® More recent activity includes: a
probe into Hyundai Card following concerns that the credit card company had
received unfair financial support from its parent, Hyundai Motor Group;”° an
investigation into seven of the country’s largest supermarket chains to determine
whether the retailers were unfairly using their purchasing power;”" an investiga-
tion into possible collusion amongst eleven banks (including Citibank and
Standard Chartered) in relation to fee-setting;’?and an investigation into Hyundai
Motor following allegations that the company exerted unlawful pressure on sup-
pliers to impose territorial restrictions.” That such actions are more than paper
exercises can readily be shown. In May 2006, for example, the three mobile tele-
communications providers in the country were fined a combined Won1.78bn
(US$1.8m) following a finding that they had colluded in price-setting. In 2005
the KFTChad imposed penalties totalling Won116bn on fixed-line telecommuni-
cations providers in relation to similar breaches. Commentators have identified a
‘tougher’ stance being taken by the KFTC towards anti-commipetitive activity of
large Korean firms in recent cases. In 2007, the KFTC repoiied, penalties imposed
in respect of breaches of the MRFTA amounted to some Won423bn (US$408m),
of which cartel infringements accounted for Won247bn.7*

Antitrust Law 1 Vietnam

The policy of doi moi entered into by Vietnam in 1986 committed the State to the
development of a ‘socialist orienied market economy’,”> and foreign direct invest-
ment was accepted in 1988. The development of a comprehensive antitrust law—
something new to Vietnaiin=—was seen as an integral tool for the achievement of
this policy. Vietnam introduced an antitrust law in 2004 (the Vietnam Law on
Competition (‘VLOC")), which entered into force on 1 July 2005, and a number
of relevant impiementing laws are in place, although the application of these
remains undeveloped. This law takes precedence over any other laws regarding

See KFTC, Annual Report on Competition Policy Development in Korea, September 2006, 10.

70 Financial Times, 1 November 2006; KFTC Decision 2007-504, 24 October 2007.

N Financial Times, 31 October 2006.

72 Financial Times, 2 June 2006; KFTC Decision 2005-129, 18 August 2005.

73 KFTC Decision 2007-281, 18 May 2007.

74 KFTC Newsletter, 4 July 2008. In respect of cartels punished in 2007 the KFTC imposed
penalties against: a synthetic resin cartel (US$101.3m); a non-life insurance cartel (US$48.8m);
a sugar making cartel (US$50.7m); and an oil refining cartel (US$50.7m).

75 Article 16 of the Constitution of Vietnam of 1992 (as amended) states that:

All economic sectors are important components of the socialist-oriented market economy.
Organizations and individuals of all economic sectors may conduct production and busi-
ness activities not prohibited by law, striving for long-term development, co-operation,
equality and competition under law.
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anti-competitive practices and applies to all business enterprises and professional
and trade associations in Vietnam, including overseas enterprises and associations
registered in Vietnam (see further Chapter 6-1, below). State administrative bod-
ies, public utilities, and state monopolies are also subject to the law. Article 1 of
the law states that it extends to ‘competition-restricting acts’ and ‘unfair competi-
tion acts’, and also sets out relevant procedures, although many of the provisions
of the law are supplemented by decrees (discussed in further detail in Part 6). As
will be discussed in Part 6, although the law is in parts based on the EC model it
is also highly distinctive, differing in many places from the standards advocated by
bodies such as the International Competition Network (‘ICN’), and in practice
may be difficult to apply due to the rigidity of the legal provisions. When it can be
applied its application may not always be sensitive to competitive realities.

While China’s antitrust law has been brought forward in part to facilitate relation-
ships with the WTO, Vietnam was not yet a member of the WTO at the time its
law was brought forward. The membership to which Vietnam aspireda was granted
in January 2007, when Vietnam became the 150th member-ofrae WTO. It has
been pointed out however that other international relatiozichips may have played
arole in the drafting of the law, and that under a bilatera! tiade agreement with the
US Vietnam is ‘committed to improving the quality:otits laws and the consistency
of its legislative framework’.”® Although the Vietiainese economy remains char-
acterized by low productivity and inefficiency icre have nevertheless been some
remarkable successes in the fostering of bucingss. In 2000 there were some 42,000
businesses in Vietnam. By the end of 2007 this number had risen to over 183,000,
with nearly 60,000 new businesses being registered in 2007 alone. This growth
may be attributed in part to the Lriterprise Law of 2005. A large number of SOEs
have been equitized, but the State retains a large degree of equity ownership in
many of these firms.”” Throughout 2007 merger and acquisition activity was
expanding rapidly in Viern.am. In 2006 there were 38 deals reported with a value
of US$299m, whereas in 2007 some 113 deals with a value of US$1.753bn were
reported by PricewaterhouseCoopers. In a majority of the larger deals the target
was a Vietnamese company, and the acquirer purchased the entirety of the assets.
Many purchasers were foreign firms, although there were some mergers in which
Vietnamese firms purchased foreign firms.

76 McBratney, A, “The Nine Lives of Vietnam’s new Competition Law’ (2004) European
Competition Law Review 485. For a discussion of some of the complexities surrounding the law in
Vietnam see generally Pham, A, “The Development of Competition Law in Vietnam in the face of
Economic Reforms and Global Integration’ (2005-2006) 26 Northwestern Journal of International
Law and Business 547.

77 VCAD, Report on Economic Concentration in Vietnam in 2008—Current situation and outlook
(2009) [draft, nyp].
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There is an unfortunate element of political intervention in the antitrust law sys-
tem in Vietnam. The primary enforcement agencies are a part of the Ministry of
Industry and Trade; a number of key decisions can be taken only by the Minister,
and some may only be taken by the Prime Minister. It has, however, been sug-
gested that the Ministry ‘is the only place where knowledge and expertise on
competition issues is available’.” The relationship between the State and the com-
petitive process is further clouded by the presence of a sizeable state-owned
sector, with state-owned enterprises (‘SOES’) being prevalent (although their per-
formance has, historically, tended to be poor), and a number of important indus-
tries remain subject to state-controlled monopolization. A number of these SOEs
are highly vertically integrated, and the market generally, in part because of its
relatively small size, remains very concentrated, which appears to be a matter
of some concern to the Vietnam Competition Administration Department
(‘VCAD’). Over 50 per cent of industry top-three firms remain state-owned at the
end of 2008. Unlike the law in Korea, however (see above). there are no special
provisions in the VLOC to deal with conglomerate structtzes which possess sub-
stantial market power, and which may have the ability.to hinder entry. Further
cultural difficulties exist in the operation of an antierust regime. As discussed in
Chapter 6-3, below, some provisions of the Lasv are very prescriptive, and it has
been noted that there is in Vietnam a ‘desp-reoted command and control sys-
tem’”® notwithstanding attempts to liberalize markets in accordance with the doi
moi policy. Further, VCAD itself has feognized that as Vietnam ‘is just moving
toward a market-oriented economy; both the private sector and regulatory agen-
cies are still inadequately aware of issues that may arise in connection with a mod-
ern market mechanism’.%

78 CUTS International, A Guide to Competition Issues in Vietnam, at 69.

79 CUTS International, Promoting Competition Policy ¢ Law in Vietnam, at 13. There are a
number of legislative instruments which are highly interventionist, including in particular an
Ordinance on Price (2002).

80 See n 77, above, Part IV.
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