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A. Introduction

Itis hard to provide a definition of]
or which addresses all the
privilege' is that it attaches

egal advice privilege which is completely compreh€nyn:

: tall communications made in confidence befweesf lgwvers and
an i - A%
purpose of giving or obtaining legal advigeteven at a stifs

| ontemplati .
directly between the client plation. It does not matter whetherthe communicadion ~

and hj : : |
d his legal adviser or is made throughan intermediate dgen! V'

RERS Part Ofthe deﬁnition :

Vents privil & conggl‘t:‘u;i‘:‘:hm“e *Md’;?:%' S ¥ice p rivilege is that the communication ;.
©B¢ arising | €r View is that iniru.:

add Place): see Chapter 4t’ Iniquity is an exception to privilege (albeit one whih ™

possible nuances, but a good working definition of Jegaladyicc

)

(

INTRODUCTION 41

matters.> Further, following Three Rivers 6, it is clear that, where lawyer-client communica-
tions are concerned, legal advice privilege applies to advice in the context of litigation as well

as non-litigious situations.”
qummary These requirements can conveniently be summarized as”:

a communication (including written or oral communications)®

between a client” and a lawyer® or an intermediate agent” of either
10

. made in confidence
for the dominant purpose'! of giving or obtaining legal advice or assistance.

Some of these requirements are subject to qualifications discussed below and are not
as straightforward as they might at first appear. For example, an actual communication
passing between lawyer and client is not in fact required in all circumstances.'’

12

Third party communications are not covered by legal advice privilege unless they amount
to dissemination of a lawyer-client communication or secondary evidence of a privileged
communication In this jurisdiction, legal advice privilege does not apply where the com-
munication sbetween the lawyer and a third party or between the client and a third party:'*
that is ﬁief-pmvince of litigation privilege'® and such communications will only be covered
by litigation privilege if litigation is at least in contemplation.'® In his seminal work on dis-
coveryfirst publishediin 1885, Edward Bray commented that there was no a priori reason
w}iy,nshch communigations should not be privileged if obtained to enable the lawyer to ad-
viSe in relation to matters not connected with litigation, but observed that, however, ‘such
is the rule¥’ This remains the rule in the twenty-first century in this jurisdiction at least.
Otherjurisdictions do not apply this rule and instead hold that legal advice privilege applies
to.communications between a third party and a client or between a third party and a lawyer

' Three Rivers 6, para 56; Rv Derby Magistrates Court ex p B [1996] AC 487.
' Three Rivers 6, para 65 (per Lord Carswell) and paras 50-51 (per Lord Rodger). See paras 1.10-1.11 above.
> The four elements were identified as necessary for a claim to legal advice privilege in R (Jet2.com Ltd) v Civil
Aviation Authority [2020] QB 1027, para 42.
: See Section E(1) paras 2.33-2.65 below.
4 See Section B paras 2.06-2.26 below.
. See Section C para 2.27 below.
= See Sect?on E(2) paras 2.66-2.71 below.
§ See Sectfon E(3) paras 2.72-2.79 below.
12 See Secqon G para 2.135-2.147 below.
< See Sectfon F para 2.83-2.134 below.
g Seg Section E(1) paras 2.31-2.65 below.
. Third party in this context means a person or entity who is not acting as an agent. Where the communication
s with an agent of the lawyer or of the client then legal advice privilege is in principle available, as to which see para
2953 above and para 2.66 below.

Wheeler v Le Marchant (1881) 17 Ch D 675, 682, 683, 685 (CA) (communications between surveyors (third
sartm) and solicitors were not protected by legal advice privilege. They would only be protected by litigation priv-
i ;%e to the extent that they were written after litigation was in prospect); Re Highgrade Traders [1984) BCLC 151,

+ 164 (CA) (reports sent by loss adjusters, specialist fire investigators, and chartered accountants to client for
Purpose of'clicnt obtaining legal advice were not protected by legal advice privilege because communications were
lch“VCl:n client and third parties, but were protected by litigation privilege). See also Ventouris v Mountain [1991)
T 607, 618 (CA); Hellenic Mutual War Risks Association (Bermuda) Ltd v Harrison (The Sagheera) [1997] 1
CO'ZL:dRCP 160, 164. Litigation privilege is covered in Chapter 3 below. Note that the Court of Appeal in R (Jet2.
that Wh) v Civil Aviation Authority [2020) EWCA Civ 35, [2020] QB 1027 incorrectly suggested at para 83(iii)(b)
o eelervLe Marchant was a case about communications made other than for the purposes of receiving legal
o the‘ In fact, the issue in Wheeler was whether a communication between a solicitor and a third party (but made
16 - Purposes of obtaining legal advice) was protected by legal advice privilege.

;, S¢epara3.5] below.

Bray, Principles and Practice of Discovery (1885), 403.

2.03

2.04
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ict througt officers or employees, there
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in Dy athc Serious Fraud Office v

Ltd, v Civil Aviation Authority™)

Cr-l‘ j;:

e difficy tquuﬁon arises where a law
1: see Somatra Ltd VSHlda"

ations passing between, on the

1 emp oyee of the corporation whe-
of theclient.*>  °
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Suisse Securities
, the principle

| ’totecon evndcnce of such

(leﬂ.com Ltd) v Civil Aviation
. G

i1 4 ‘.‘-"‘}f_‘

3

4‘

ser dieut was with an 38‘"' ol
lien -,g, I able to claim the priviles*
Btter point see paras 1.35-

“".

Ltd at para 123; R (Jet2.com Ltd)"

j oreme Court?® (at which point the prospects of overturning Three Rivers 5

1as described as ‘one of the most criticised decisions of the last generation, and
1l n:{\ ersally reviled’?’

1I.
nd | ,-..

Singham Inqmry was not adversarial, the Bank was unable to claim litigation priv-

. _,,_,.:?"” under s 12 of the Administration of Justice Act 1969 was granted, permitting a direct

WHO IS THE CLIENT? 43

*

r J)e very strong), English courts will be compelled to follow what one com-

11

| .. (2) Three Rivers

» -

"

K . und to the Three Rivers litigation In July 1991, BCCI collapsed and
terwards the Chancellor of the Exchequer announced that there would be an in-
o th \! pervisnon of BCCI under the 1979 and 1987 Banking Acts, conducted by

).‘. ; .

ter th P nInt uiry had been established, the Governor of the Bank of England
| ;.u \b cials to deal with all communications between the Bank and the

» and other Bank personnel appointed to assist them from time to

wn as the Bingham Inquiry Unit (‘BIU’). The BIU had no formal legal
Cretained solicitors Freshfields to advise generally in relation to the Inquiry.
ansel to act on behalf of the Bank. Freshfields and counsel gave

5 the preparatio and presentation of the Bank’s evidence to the Inquiry and as to
3 " ade to the Inquiry on behalf of the Bank.

[ b o
_.» SR

| -.
m Réport was published in 1992. In 1993 the Liquidators of BCCI commenced
r mis mmce against the Bank of England on behalf of BCCI's creditors, basing
j tly on the contents of the Bingham Report. During the course of the liti-

i dators sought dxsclosure from the Bank of certain documents generated

A

. =- and passed to the BIU for the purpose of enabling the Bank’s lawyers

_j on how best to present its supervisory conduct to the Bingham Inquiry.
1 thcse documents were subsequently provided by the BIU to Freshfields.?®

e al t”a dire -t communications between Bank employees who were not members of

e

_ f‘« 6 claimed legal advice privilege.

g

N
} Llﬂgution (2016] EWHC 3161 (Ch), [2017] 1 WLR 1991, considered further at para 2.16

on to appeal to the Supreme Court. However, as a consequence of amendments to the
‘t“ 'documents which were the subject of dispute were no longer relevant, and no appeal was

{,,, entary Evidence (15th edn, 2024), para 17-10.
gmen of Tomlinson J, [2002] EWHC (Comm) 1118, para 29; affirmed by the Court of Appeal
. ;'-*-%’ Bank of England (No 4) [2003] 1 WLR 210, para 46; Three Rivers 5, para 2; Three Rivers 6,

8. 6.pnm8-9(pcrl.ord8con)

.| -.‘, / AC 16. In the light of Re L, the Bank accepted that litigation privilege did not apply be-

: llthough anticipated by the Bank as a distinct possibility, was not the dominant purpose for

_ caqle into existence. The dominant purpose was provided by the immediate prospect of the

Ju '—.; 'rather than the more distant prospect of litigation. The Inquiry was obviously inquisitorial ra-
rsarial: see Three Rivers 6, para 10 (per Lord Scott). The concession by the Bank has, however, been

icism: see, eg, N Andrews, ‘Legal Advice Privilege’s Broad Protection—The House of Lords in

o ! '- .'. \ -‘ : i.- .‘

; TN "‘.‘I --~."-' - -
ﬁ ‘e S ‘

-

(t?'
.

.

(No6 ;(zoos)u CJQ 185,191,



WHO IS THE CLIENT? 45

m g‘m al advice privilege: he he

r.;.‘ ec for the dominant py,

he House of Lords heard the Bank's appeal from the later decision of the ~ 2.15
|in Three Rivers 6. On that occasion the House of Lords was invited to clarify

Id thy,

0se
: e\ddence showed they hadpb: o )f

.' oy _?..,

in respect of them.’! Applyin
N g dict
f}.\o)ru 'k nlheld that the doml am

privilege
y ;_, However, Tomlinson J judg

Appeal held that legal ady, ice
" ﬁ ) (44{ 10ns passing between the liep,
ice of the co ..u ts of such communicationg
,(. 1s between lawyer and client,

..4.
l3 ’

y matenals even if created by
olng rreshfields or counsel to be properly
tor. "{ ‘leo accepted the quundzom‘ :
J? the client of Freshfields: the s
S , t equate to ‘the client’ and were |

Pl ;r;.'/\ 4 ~Fl'&shﬁelds:’6 The Court of |
Aol n em ' stood in the same pos. ) H ee Given the difficulties caused by the decision in Three Rivers 5
B anc eould not attract legal ad- ﬁ u % il below), attempts were made in subsequent cases to distinguish
ngmore L] stated:*’ “ ine its ratio as narrowly as possible. For example, the Singapore
£ w &himselfhad e Skandinaviska Enskilda Banken v Asia Pacific Breweries*® sought to limit
S the B oo e Rivers 5 by interpreting the decision as one based on the particular fact
orivileg o M _ BRIt for any such em _ ors of the BIU had been authorized to communicate with the Bank's law-
Sy ;2‘;" ight to say that on the evi _ of this interpretation—which was advocated for strongly by previous edi-
f ', with inquiries and to seek worl —would be to allow privilege to be claimed over communications between
extion fihe client rather AN mployee authorized to act for the company in the process of obtaining
cih G and not merely those who were tasked with seeking or receiving such advice).
e his 2 gy ment was rejected as a permissible interpretation of Three Rivers 5 in

Wr.

\
1e Bank’s p et ition for le pea! L}tigatwn," where Hildyard | held that notes of interviews with employees
L. &@ re -;;{ oyees of the defendant bank taken by the defendant’s lawyers were not pro-
:gal advice privilege. In particular, Hildyard | held that to fall within the scope of
| p }_, the employee communicating with the lawyer had to be authorized to
$ s to the lawyers and/or to receive the legal advice on behalf of the client; it
€1 wﬂ ‘the employee was only authorized by the client to provide information to
e 4 s, rs.*8 A similar argument was advanced again in ENRC, where the Court of
lege doe ‘_) .- WheelervLe
muld not be the clientin

d as follows:*°
ully -r- pt that the Court of Appeal could have decided [ Three Rivers 5] on the
Governororthe Banks
ould not be privileged.

1 e,
3 t Freshfields’ client was the BIU (not the Bank), and the documents had
arec by the Bank (not the BIU), so that the position of the particular Bank
" ﬂleotberhand. commu %
tluted as communica IS

}
on i."{.'i, ITC qu“non ie [hat . : )-‘:{'1 ra nwm SOOﬂ).
lient entity and therefore no! g

A0

"X' B

should be adopted to determine whether a communication between an
s or her employer’s lawyers should be treated for the purposes of legal ad-
as f&commumanon between client and lawyer. Although the House of Lords
sion to the Attorney-General, the Bar Council, and the Law Society to
mxsszons, which focused in large measure on the Court of Appeal’s judg-

e R 5, it ultimately declined to comment on the correctness of Three Rivers

:‘z‘,t, ily on the basis that it did not directly arise for consideration and any-
el rf- use of Lords said would be strictly obiter. Lord Scott emphasized that Three
- ined a guiding precedent and that there were eminently arguable views forand
T" of Appeal’s view that the only qualifying communications were between
- BIU. Q rd Scott stated that nothing he said in his speech should be

as approva isapproval of Three Rivers 5,* while Lord Carswell said, perhaps
, he saw great force in the judgment of Tomlinson ] which the Court of
Tturhed and that nothing he had said should be taken as approval of Three
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WHO IS THE CLIENT? 47

Privije Cpe.

on '"b Ge offrey Vos C (delivering the judgment of the court), cited the explanation  2.19
As

ourp ‘;’3 ) legal advice privilege in the speech of Lord Scott in Three Rivers 6, with its
Jasison t sT need for clients (be they ‘individuals, whether humble or powerful, or cor-
ons f‘:f}, r large or small’) to be able to seek the advice or assistance they need from
1 __e,knowledge that what they tell their lawyers will not be disclosed without

ynsent T he Chancellor then proceeded to explain why Three Rivers 5 posed an obs-
othatp :ﬂ ey, with acute effects on large corporations™:

. C attract legal advice priy,
e of | he dlent (other than employc
)kg ould also not be Privileged, A,
_ “fz. ermine whether this reasoning
e decide r(ﬁ;\, Mould hold that it was, :

i Couornpain
. '--'*.-"’*,3,1 in ThreeRwersS(ha(

°n th  corporation’s lawyers and
¢
kae on behalf of the clieps!

' \u (‘
ower reading of Three Rivers 5 i 5,

!’ .j?\f,‘ :
consequences of the decision,

-
X ’.‘.‘

stp ;;;'« ge makes clear that large corporations need, as much as small corporations
di mm , to seek and obtain legal advice without fear of intrusion. If legal advice
s conf ed to communications passing between the lawyer and the client’ (in the

ft '7.", structi g individual or those employees of a company authorised to seek and
sgal adv ce oni ), this presents no problem for individuals and many small
); ince th * tion about the case will normally be obtained by the lawyer

1e in¢ f"“ dua pard members of the small corporation. That was the position in
f the - } h'eentury cases. In the modern world, however, we have to cater for legal
ug 3 -J) rge national corporations and indeed multinational ones. In such cases,
zmation upon which legal advice is sought is unlikely to be in the hands of the
yard rthose (appoints to seek and receive legal advice. If a multinational corpor-
nnot ask it srs to obtain the information it needs to advise that corporation
e corpofatior employees with relevant first-hand knowledge under the protection
al advice privilege, that corporation will be in a less advantageous position than a
- entity seeking such advice. In our view, at least, whatever the rule is, it should be

pplica le to all clients, whatever their size or reach.

|
® e
:
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la
ut "U reeszersS

R
1alysi )‘4";\ ne manner in which Three
'T; he rejection of Three Rivers 5
. ;,, as mented on the basis that
1peac ) ‘ “and that there remained )
. ; .,-. 4@l]owed However, in light A
d Je r.(|;~ ifirm a wider reading of
nti rtumtyxsaﬂ'ordedto |
um &Willnowbe imited - . 1
--;;' - %Three -

1to er dorsing this passage from ENRC, the Court of Appeal in Jet2 made observa-
erning ‘\.the particular scenario where internal communications take place within
on for the purposes of settling instructions to lawyers, which may require input
junior employees with knowledge of the relevant issues; Hickinbottom L] ob-
nternal communications settling instructions must be covered by LAP. It is un-
e how the proposition in [Three Rivers 5] quite allows for that'>* More generally,
ttom ) noted that the effect of Three Rivers 5 was to create a contrast between
.; - . information for the instruction of lawyers (which will not generally

1) anc the dissemination or consideration of that advice once obtained (which, as

low, will be covered). He fairly observed that there was 'no obvious reason’ why

nwouldbedrawn

ed, ther common law jurisdictions have rejected the approach to identifying
hre Riverss
&

Y

\

”‘« «.4*
> reasor inThreeR:vcrsSand

(zou EWHC 1847 at paras
i ¥ -» ion was notably not

bdhclose information to other government officials and lawyers’ such that there is no need

1 > encourage candour between lawyer and client. The authors of this work disagree. Legal
';‘ lppllel to public bodies just as it applies to private bodies and to individuals; the encour-

ety 1 lawyer and client is just as important in this context and indeed it might be observed
ma bypublk bodies can often be more significant than decisions made by private entities.

S '16.75.whosevxew is that \
| s the potential for pulling
memamda and has the
Illo questions the as
cterred from making a full
§ uncle %’guckermaar:’ 3::‘: W “;‘}}{g‘ [2019] 1 WLR 791, para 127. For similar criticism, see the third edition of this work
of legal
tdebate). In par-
,or could be, placed

WCA Civ 35, [2020) QB 1027, para 56. See to similar effect Citic Pacific Ltd v Secretary for Justice
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3. WHO IS THE CLIENT? 49

. ‘l privilege, great importance now attaches to the factual question
S :’?’i ar employees fall within that category. Whilst it is clear from the rcje’cti.cm
5 A the ratio of Three Rivers 5 that the question of who is ‘tasked’ with
Sle ffi'nvolve a narrower category than those simply authorized to speak to or
+ _ation to the lawyers, there remains scope for corporations to manage and

. instructions are provided in order to maximize the prospect of a successful
g r,;& privilege, at least in those (perhaps less common) cases where ca.rcf.ul
| \..\..;'}f"» —"_fhe time to this issue. For example, it may be possible to include within
¥ 1 »ns authorized to provide instructions those who have direct factual know-
s 1“ in question, thereby obviating the need for the corporation or the lawyer
etion from ‘non-client’ employees, which would not be protected. Similarly,
that th uthority to provide instructions to the lawyers can be ad-
ntemporaneously, that is likely to assist in any future dis-
in the relevant category. Conversely, parties later seeking

e claims t ege would be well advised to seek an explanation from the party

rilege ho has been treated as within the ‘client’ group and on what basis.
flnd.doubt be astute to preclude artificial designations of client status without

};; erlying business rationale for seeking legal advice and assistance.
1sel comr unic: jons The difficulties above may be particularly acute when
smmunications between employees and in-house lawyers. In-house lawyers will
vice in tirely ad hoc basis; it may not be at all clear which employees are
g : ff: o seek and/or receive their advice. A pragmatic approach to that question
Sthe courts in AB v Ministry of Justice®* and Menon v Herefordshire Council,®
Broad view of which employees impliedly had such authority. In the latter case,
\d that all officers and staff in a local authority were entitled to use the services of
s legal department and were therefore implicitly authorized to obtain legal advice
\Ithough a question of fact in any particular case, particular difficulties are likely
1Ses ;-3,_:'} relevant factual information is not in the possession of those employees
ven i :_l srmally charged with giving instructions to the lawyer, a situation addressed

L]
.
4

sloyees The problems created by Three Rivers 5 as regards communications  2.25
~ ~3 (ie who have left the client organization at the time of the commu-

+

particularly acute. While a former employee may well be authorized to pro-
ation to his/her former employer’s lawyers, it is difficult to think that a former

1ld ever be authorized by its former employer to seek legal advice or receive
on the former employer’s behalf. Therefore, the practical effect of Three Rivers

S

mmunication between (i) a former employee and (ii) a legal person’s lawyers

- Q ted by legal advice privilege. As a matter of policy and principle, this is
ficult to justify. If the rationale for legal advice privilege is to encourage com-
4 relevant facts to the lawyer, then a corporate client does this by
ts employees imparts facts to the lawyer, and there is a strong argument that

> ough t logically to extend to former employees of the corporation or other legal
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. J li ent obtains skilled legal advice from someone other than a lawyer (for ex-

' ; 3, ister in independent practice, a duly qualified solicitor or barrister working
n m, at an alternative business structure authorized by a legal regulator,” as well

.cn.-'
’
=211
-

f'.“- v also attract legal advice privilege. In essence, the lawyer must be acting

n ploy yed a solicitor, would be protected Thus, if a person seeks to undertake his/
"‘7.‘-1 esearch, the notes or research materials obtained for that purpose will not be

V '_= fessional capacity as a lawyer—even if the firm did not make a payment for

' f_ 1 a case is analogous to the case of any in-house lawyer advising his/her

ACTING IN PERSON 51

C. WhoisaLawyer?

1 only applies to communications with lawyers. It therefore does not

tax law from an accountant).®’ A lawyer will include a duly qualified so-

ifi personnel acting under the direction of solicitors or barristers. For most
red lawyers are included within the ambit of the privilege. Communications

n\‘ .

1
\'? at
.0

capaaty as a lawyer (or at least appearing to the client so to act), although

need to be ormal retainer. This topic is addressed in more detail at para-
5 Q*{. abo

O

jent a there is no lawyer-client relationship and therefore no legal

D. Actingin Person

| _ﬂ ag @ even if the client is himself a lawyer. It could not be said that the

acting in a professional capacity as a lawyer.”! In Lyell v Kennedy (No
Wg,‘i’ﬂ that [1]f a man does not employ a solicitor, he cannot protect that which,

-

the sub-head of legal advice privilege.

'm of solicitors were to undertake legal research into its own legal position, it
the common law is adaptable enough to extend legal advice privilege to such
hwyer giving the advice, albeit to his/her own firm, would be regarded as

L—L“ N

es ar .,. the client-lawyer relationship would be internal to the firm. Indeed, it is

mggsts that this principle should extend to a sole practitioner, provided
ising his practice rather than him/herself, although this may involve some fine

1 '\7’ lifferent so far as litigation privilege is concerned, where it is suggested that
doa enjoy litigation privilege for communications with third parties and

embled for the purposes of his/her case (see paragraph 3.114 below).
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1of Prudential) v Special Commussioners [2013] 2 AC 185 (majority of Supreme Court
', 3. “hlke.ummdkeed Lords Clarke and Sumption dissenting) held that ad-

m ac s not subject to legal advice privilege); Walter Lilly & Company v Mackay [2012]

~ BWHCW para 17 (legal advice from claims consultants company not subject to legal
th h the advice happened to have been given by two employees of the claims consultants

bbethﬁedsolnhusorbarmrs)
er paras 1.48-1.51 and 1.62-1.63 above, 2.66 below and 2.145-2.147 below.
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MM&W[N] 1 WLR 2453, 2467 (CA). For a discussion of the position

cases to the position of prosecutor (public or private), see paras 4.110-4.130 below.
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COMMUNICATIONS 53

; for the po: sition of the lawyer, there is nineteenth-century authority which suggests
the 7, ivilege which the legal adviser is able to assert on behalf of his client covers
und than that which the client himself can assert—ie on the basis that the

Wy ,._.'.\ in the rare case where he might be required to give evidence) would not be free

catior between lawyer 5 and
rom the cases such as that set

 clear m ‘what is covered by lcg::" . ivulge any confidential facts he has learnt as a consequence of the retainer, whether
...... Tcross the line between, s . »r not such informatnon derives from a privileged communication.” This authority,
jories f document as B oale Wyer e ( m ,r t) way in which a Court today is likely to analyse this issue, and other au-
| Nt 1o ities \_ hich fall on the other side of the line where facts the solicitors learns are not
e ere @ legal advice privilege—are addressed further below.®
I vilege is therefore essentially
dIl tht or dOCUmentS which the :_‘ e
YWCE u e - .
i< her o pos ition ofthe client May 5 J "’(1) t of the need for actual communications after
. o @ Three Rivers 5
icatic ’-3«; is for a readily understandyp),

sert pr V“ f»_-»_' in respect of oral Or written
ch may be gdverted to in such commy. |

y ‘hide’ rel 4
b ,_x: 0 de th:;:;n ltslgf;rmatlon y munications passing between client and lawyer (whether directly or through an
grerent if the ne wgw, / e purpose of seeking or obtaining legal advice; and

rm‘- ... 76
' %, a client ¢ "T¢ 1ed as to what happe i ion." So, for ocu 7@ ncluding part of a document) or other material®? which evidences the
-annot be asked what he/che tul. e ppened atameetmg, but he/she tar 3@’\ such communications.

<P ;: sitior In Three Rivers 5, the Court of Appeal held®! that legal advice privilege

‘r'

\ I

 - t the meeting.”” This distinction
nMa rﬂv% Dlx'

«{,

ificat; ifﬂé;passing between lawyer and client Communication requires little ex-
#The term will clearly include oral as well as written communications.®® Written

. n ‘ ows. IR stance nunicatic J‘,  will include emails, letters, memoranda, and notes exchanged between
ool d clie t although privilege does not extend to pre-existing documents.®4 The in-
mur umcate with the lawyer or the client for the dominant purpose of obtaining

h ;j s *. i citor to contradi leg “ q vice must account for the existence of the document. The privilege is not in-
"i, Ji en them in con n, oply ‘to documents which would have been created independently of the relevant
uerul Wouldbeﬁsyou lient communications in any event.

!

ofher material evidencing lawyer-client communications The most ob-

1€ C ~:,,-;; C ries of documents or other material (such as oral discussions) which are
ing, actual lawyer-client communications but still fall within legal advice
se which disseminate privileged communications or constitute secondary

; u\ eged communications. As set out above, it was accepted by the Court

Rivers 5 that legal advice privilege will apply to documents or parts of
o
B

-
.

\'\
18

. 1_«5- :

y ¢ ‘h ents, that is

-

ug, ' Gaskell (1833) 1 M&K 98, 104-5; E Bray, The Principles and Practice of Discovery (1885),

_ 19. 26. See also National Westminster Bank plc v Rabobank Nederland [2006) EWHC
a ~32, where Simon ] applied the test of communications as set out in Three Rivers 5, stating
X | ' on in Three Rivers 5 has been criticized ‘there can be little doubt that it represents the

of&eordermndebytheCourtoprpcalmThrcemeS.thefulltextofwhich is set

- comn ..onmthelawyertal\ﬂ
o Ot the meeting). Although what the
T‘ 8 “‘n. would be protected

he lay, Paras 5455 ., ¢ _': o ‘;ﬁ’ nternational v Financial

" ol ' ‘ RIS END2248 | ,_:,;._.’7  fact that the client pro-
el Nty ively r n n 2xew '_,fif ,.Twoﬂdallowachentto

f N MOst caep. 10 MO W ' eCtthe. ac ﬂlltthechent provided
? D€ Privilege, 4 ’ ' i T hWhtchthisissuearosc

1 pr. 1,_;1_.‘3? on of specific documents a 14, only referred to documents which evidence the substance of such communications.
nt may very rarely arise: ch evidences the substance of lawyer~client communications (eg an oral discussion) must
BaCep "f.A tdocument and both

being nc o obligation to product Tf:;; : f " ’_jo Northern Ireland [2009) 1 AC 908, para 3 (HL) (per Lord Phillips).

rt Tchenguiz and others [2009] EWHC 2502 (QB); [2010] Lloyd’s Rep PN 221, para
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50 givtngu prot;ﬁmnal advice, gy " el “’ mggestmg that many communications would impliedly be related
sion, the nature of the protection i | i yiy gf legal advice even if they did not expressly so provide, it nonethe-
ts to be considered individually and carefully before privilege could

cul; r, it should be noted that the Court of Appeal did not regard itself

{ecisior of the House of Lords and Court of Appeal in Minter v Priest**:
ents # principle on the scope of legal advice privilege were not essential
) This is of significance in the light of Lord Carswell’s subsequent ap-

. 1;; ,"‘ ¢ Rivers 6 (see paragraph 2.105 below). Taylor L] concluded:

eonstrued broadly. P 3
y- Privilege oby;. 1 this analysis that those dicta in the decided cases which appear to extend

-’ ':‘f’-t\

: ;"*' \‘(' ?.l -
h _—— \ ‘r Y*

a and nuanced test for wha o, -
ir India®®* which effectively guided a wh). gen. l

B i
e . . 15 . v ) ’ .
N | ~ : - " . “ Y )
R . - - . i
- - . - . . - F r 2 f - - A e .
! * : 4 o - : ’ > ) . 4" b )
. s ) . .
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eraion ¢ o s /5 #
+ - the communication or othe r document was made confidentially fq,

- ’ -"v"‘

yal adViC n:ﬁu: |
oudyatiachestoadocuTer 4 . ": B follc(:tv:rt;loa:hailn::;::rtt : :‘[:cnﬁ( 1 ”ﬁ to all solicitor and client communication upon matters within the
request fom the B s -_77;";5,@,;1*"; Bt ceationships, espec:u;; licxtor and referable to that relationship are too wide. It may be
cations betwe s AR 4 ;. ‘ cmaybe B o coors ra y | in the earlier cases reflect the restricted range of solicitors ac-
. PR ’-..f"? m | 'ﬁ? B o of Oommumci:ale 3y o ’ tole then would have been confined for the most part to that of
0 o i el ?r‘. onsforaleasesuchasoccurmg Jnot hav extended to business adviser or man of affairs. To speak there-
S .‘. . e solxcuo:e Vi e‘. ﬁe ordinary business of a solicitor’ would in practice usually have
passed or 1 of advice and assistance of a specifically legal nature. But the range of

tr-r'v‘

jimec ,;..i_,‘z (_:*-. n -both informed so that advice
k* :., ... . A letter from the client con.
 advise gnewhatl should do’ But even

;’\

he —'::4;»; onship an overall expectation that ’
) addition to finding that the employee documents®” over which priv-
not p' ileged as they were not lawyer—client communications (as to

&\1 '
-.}

rasked S[ .. } Li;’ )not,tenderappropnate advice.
) telling the ¢ ::, ? "elaw it must include advice as v

he rel legal et phs 2.13 and 2.33 above), the Court of Appeal reached a subsidiary but dis-

of oo ,,,~=,, tsf,‘ »ns might isolate occasionat' ha hpl advice privilege did not apply because the dominant purpose

njoy privilege. Bu -tobe Bibeatle sueh @ ‘ thi employee documents in issue was not to obtain legal advice but to

so material and relevant. Usuallyal \Qﬁv actual mate beforetheInqmrymanordcrlyandattractxvcfashxon.z"As

, :  sug , d date for . n ./ A pmmunications it confirmed?™ that the law was as stated in Balabel,

| erfe yappropriate test to apply to communications between the client

bu ihat authority did not support its wider application to memoranda

ﬁr the purpose of being sent to the client’s solicitor.?”! As stated at

House of Lords dismissed the Bank’s petition for leave to appeal

Yy S } ors to their clients and of activities carried out on their behalf has
rcent times and is still developing. Hence the need to re-examine the
al privilege and keep it within justifiable bounds.?*

bt o N

- e N

(3 )The broad test following Three Rivers 6

-

j '
o T "':"" Rivers 6 During the course of the hearings in Three Rivers 5
reasly disavowed any intention to seek disclosure of communica-
anc the Bank’s lawyers.?”* In light of the Court of Appeal’s subsidiary

rs 5 referred to at paragraph 2.88 above, the Liquidators brought a
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Put I,
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[nquiry . In Three Rivers 6 Tomlinson ] granted the l.iqmd(:u,,\
advice gIVe

n to the Bank as to how it shoulq b, e
. o - LUNCP
ion holdmg‘tha;as ot legal advice for the purposes of legal advice i :L. :.
hefore the Inqm;yun nale of the Court of Appeals judgmey, m.\'f\;. H
| 0 " , . Ve
sidered himself | . us decision to the effect that lawyers advice \OUght .
ot in general be categorized as legy] ,a ¢
for preSCntatiODa] Purpos. ¢S Sh.Ol.lld nb Cafse it was not agvice i ,Lé" | ady I () [
egal advice privilege D€ neerning the g,
sjudgment The Court of Appeal®”” affirmed Tomlinwon |y, .
. Three Rivers 627 For privilege to attach it held that the starting point is |
I : . 1 . ARG,
the purpose of providing professional advice of 1.
sought from lawyers. Communications ancillary to that purpose would be py;, :1;.-' :
ctated that there was no case in which legal advice privilege has been established , - .
relationship of client and solicitor had not arisen in relation to transactions iy,
rights and obligations capable of becoming the subject matter of litigation and he/d - ..

true rationale of legal advice privilege was as “a privilege in aid of litigation’"™

The Court of Appeal stated that the authorities showed that, where a solicitor-¢ ; '
lationship is formed for the purpose of obtaining advice or assistance in relationy r.~j l
and liabilities, ‘broad protection’ would be given to communications passing hcu\hf i
licitor and client in the course of that relationship. In all such cases, howcvc? e '
;l})\jc ol thc.rcl?tio@hjp had to be to obtain assistance that required knowledge. ol the.
doren:;; l;)f;rﬂ;l(’}:t: :i 22;3:?17;0 .Cofllmunicat.ions between solicitor aind client whgp= :
obligations 7 The appeq| felli:b:;a;nmg Of advice and assistanee,in relapgn 0 ot et
advice and assi _ etermined on the basis/6f the judges fuad .7
Bin slance sought was pr imarily in relation to the ation of eyidane!
gham Inquiry in the way leact I on to th plesentation ol B\
' ay least likely to attract critieisi,of the Bankby'thedndu
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place for witnes.se.s to be represented at inquiries, both statutory and non-statutory.
Where witnesses at inqumes. are exposed to, or concerned about, the risk of legal liability as
, consequence of their rol.e in the matter gnder enquiry, their communications with their
lawyers will pla.inly.be sngfCt to legal advfce privilege.’8? However, in contradistinction to
litigation, @ typical inquiry - not neCC§Safl.])t or even primarily concerned with legal rights
and liabilities. Where legal rights and liabilities are not ‘in play’ in a particular inquiry (and
the Court considered that the Bank’s principal consideration was avoiding mere reputational
Jamage),”> advice provided by a solicitor to a client in relation to the inquiry did not auto-
matically attract legal advice privilege and the facts of this case did not justify an ‘extension’
o the law of privilege.284 The Bank’s primary concern was, or should have been, to ascer-
tain whether the collapse of BCCI was attributable to any regulatory shortcomings in this
country and, in those circumstances, communications between the Bank and its lawyers
assisting in the obtaining, preparation, and presentation of evidence and submissions to the
Inquiry should not attractprivilege, even if the Bank was anxious that this assistance should
enable the Bank’s rel€ to be presented in the best possible light.?®* It would be fair to say that

the Court of gipﬁeal’s decision came as a surprise to most lawyers.?®

common

Nonegoztﬁfs‘is at all easy to square with Balabel. Although bound by Balabel, the Court of 2.94

Appeal giainly did nbt apply it. If it had done so, given the terms of reference of the Bingham
Inquiry which efplicitly called for consideration of the Banking Acts,”” it is very difficult
to see how thie Court of Appeal could have concluded that the Bingham Inquiry did not
provide a legalcontext for Freshfields” advice. The answer seems obvious. The Liquidators
suggested in argument that a publicist could have advised the Bank on presentation. But a

pub‘[’i'cfsg‘%uld not have any knowledge of the Banking Acts.

The'decision of the House of Lords  The decision of the Court of Appeal in Three Rivers 6
Was unanimously reversed on appeal by the House of Lords. The House of Lords, broadly af-
firming Balabel, held that legal advice covers what should prudently and sensibly be done in
a relevant legal context, which included the presentation of a case to an inquiry by someone
whose conduct might be criticized by it.23® While it is therefore clear that legal advice is not
confined to telling the client the law or advice relating to the client’s legal rights and obliga-
tions, no unambiguously clear test emerges from the speeches in the House of Lords as to
how a legal context is to be identified or how legal advice is to be defined. However, the fol-

lowing logical approach can be identified from them:

+ The first and foremost question is whether there is a legal context to the lawyer’s

retainer.

+ Ifthere is not, legal advice privilege will not be available.
+ If there is a legal context, the court will have to consider which communications be-

tween lawyer and client fall within the privilege.

*2 Ibid, para 31.
~ Ibid, ;'22 33,
e 1bid, paras 34-37.
2 Ibid, para 37.
See "Lawyers' relief at legal advice ruling), Financial Times 12 November 2004; C Passmore, Privilege (5th
edn, 2024), para 1.056.

287
vy OS¢ Para 2.08 above.
The House of Lords’ decision in Three Rivers 6 has been followed by the Federal Court of Australia: AWB

Limited v Honourable Terence Rhoderic Hudson Cole [2006] FCA 571, para 100.
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éme sort of analysis that would be required in considering whether an
} communicating qua lawyer would apply when considering whether a
o ‘*” om a representative of the ABS could be said to be privileged. In addition,

nmn as made by or to a non-legally qualified representative of the
vigh % o consider whether he/she was at any time acting as agent of, or
, direct @ control of, the relevant legal adviser.

H. The Future of Legal Advice Privilege

'!*(gi ent’ fi'he Court of Appeal’s approach in Three Rivers 5 to corporate clients is dealt
n h in .éﬁ” ction B above. As set out at paragraphs 2.07 and 2.16-2.26 above, it is suggested
ha ,- len it ,.‘r’ ‘the opportunity to do so, the Supreme Court should overturn Three Rivers
5 and u 4"i ,:I;, ‘Three Rivers 5 wrongly conflated two separate issues, namely (i) who is the
nt and (ii who acts on behalf of the client. As regards (i) who is the client, the client is
";(7; orate body. As regards (ii) who acts on behalf of the client, it is suggested
thi'f y en oyee or officer or former employee or officer of a corporate client who has the
: "”.139 : ? he corporation to give instructions or information to the lawyer or to seek or
eceive leg: advice acts on behalf of the client and therefore that person’s communications
01' d dcur ents are capable of being covered by the corporate body’s legal advice privilege if
-OHIET: ﬁ_’qﬂrements for legal advice privilege are met. The present state of the law unjus-
'y laces corporate clients at a disadvantage; whereas in the case of an individual the
S0n wh  has the relevant factual knowledge is ordinarily one and the same as the person
and acting upon the advice, this is not necessarily the case with corporations. Yet
g ns ought also to be permitted an appropriate private internal sphere for a prepara-
"Y M of collating relevant factual information from its employees to allow them to

| thxs fu]ly informed legal advice. The decision in Three Rivers 5 leaves little or no room for
to occur,

R‘;‘;l’ement for a communication The Court of Appeal’s approach in Three Rivers 5 to
Unications (see Section E above) is also problematic. As set out at paragraphs 2.33-2.46

S
Tbid, para )
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m, well be the paradigm situation to which litigation privilege applies, the
is not 3trlctly limited in this way. It extends to any document generated for the dom-
P | "y"*"’ ] b whether of its author or of the person or authority under whose direction it
B ’[ ,}'brought into existence—of actual or anticipated litigation.*

T
r".'

| r%) n*'“('
cally, t 3tmnds to litigation privilege were established by the end of the nineteenth
e .,". ( t \ & A}

part from communications with third parties, there was also the widely recog-

sile: ge gpplymg to ‘materials for the brief” or ‘materials for evidence’ This category
; y treated in 1885 by Bray in his seminal work on discovery” as a category

ym ¢ ;nmunicatrons, with its own rationale,® but under the general head of liti-

" { ri -,i | ‘;'It appears to have been reasonably well established by the end of the nine-

century: A

% :-,_,1.;;.‘, and was spelt out in the well-known passage in the judgment of James L] in
Bar ofBrms umbia:’

e i

-;
s N
4'."

.....

e your adversary’s brief, you have no right to see that which
erely as materials for the brief®

ber of fu r‘"" r statements to similar effect can be found in important cases in the last
” sntury, including that of Brett L] in Southwark and Vauxhall

\"T

I . etee

o

.'#";‘,'(‘.,4 LS IC

fa party i nspect a document which comes into existence merely as the mater-

\ or the b »r that which is equivalent to the brief, then the document cannot be seen,
- 3 &

0‘ : .:1 ) ,‘ ’.

1 Lyel ermzedy (No 2), Cotton L] stated:

> is alsc ;another principle, that no one is to be fettered in obtaining materials for his
“_defence, and ifhe for the purpose of his defence obtains evidence, the adverse party cannot
* ask to see ;fu ore the trial. I do not think that this principle applies here, but I mention it
“that I may n ot be supposed to limit protection to the simple professional privilege which

."‘

 arises where } ormation has been obtained through a solicitor.'”

i *f

\

'}»-\
Jd0OC i T |
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inthe fc wa ing well-known passage in Lord Edmund-Davies’ speech:

. .
;.0

-"':". The pre is ffocus of that dominant purpose is discussed at paras 3.87-3.91 below.

“ c\;i
.‘.M

s -i*. ::‘ ‘cf4l3-16.

. (187¢ 6) 2 'I%T D 644, 656 (CA); cf Re Saxton [1962] 1 WLR 968,972 (CA). P Matthews and H Malek, Disclosure
that the ‘materials for evidence’ pnvnlege is not the same
s own case and in no way tending to
2 or support the case of any opposing party, which was abolished by statute in s 16(2) of the
denc ,Act 1968. See now, for example, CPR 31.6 or (in the Business and Property Courts) CPR Practice

-‘w ’ '*”i} pans 11.67-11.73, argue convincingly
;> 3'“: AL :", fa:'/ vithhold disclosure of documents relating solely to a
.“_l;cr;"; ll H |
Civil Evidenc
gdnf-\-*:' on ‘V,é' D,

R

658.9(perMellishlJ
..... Q§D315 320. g

'o? 83 &Ch D 387, 404 (CA). This passage

"

, 'e‘! -

‘ 'heeler v Le Marchant (1881) 17 Ch D 675, 684-5 (CA), where the two categories are conflated.

". : mmm d party communications and the ‘materials for the brief” category can now

e regarded : §ubsumed within the modern test for litigation privilege, so far as it applies to
ts, la lai d down by the House of Lords in Waugh's case, which is conveniently set out

A *E f ay, Princ pla and Practice of Discovery (1885), 406 ff. This is Section X of Book I1, dealing with litigation

is important because it shows that the ‘materials for the brief’
1‘ dader than communications made to the client’s solicitor for the preparation of the brief: cf the
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(, satson ]); Tchenguiz v Director of the SFO [2013]) EWHC 2297 (QB) at
artt ?<" ming privilege must establish that litigation was reasonably contem-
I "{— dpamed It is not sufficient to show that there is a mere possibility of liti-
S0 ' at there was a distinct possibility that someone might at some stage bring
ding: ora general apprehension of future litigation—see, for example, United
‘:-f‘{ f*, ca v Philip Morris Inc [2004] EWCA Civ 330 at [68]; Westminster
' ? b Dornoch Ltd [2009] EWCA Civ 1323 at paras [19]-[20]. As Eder
''''' ruiz at [48(iii)]: ‘Where litigation has not been commenced at the
mmunicnhon. it has to be “reasonably in prospect”; this does not re-
yect of litigation to be greater than 50% but it must be more than a mere

v.z»

)t x ugh forap @ o show that proceedings were reasonably anticipated or in
or ydetymust also show that the relevant communications were for
3s¢ of either (i) enabling legal advice to be sought or given, and/or

g evidence or mformatnon to be used in or in conncctnon with

lish that inant purpose was litigation. If there is another purpose, this
Il not be sétisfied: Price Waterhouse (a firm) v BCCI Holdings (Luxembourg) SA

L€ 583, 589-590 (cited in Tchenguiz at [54]-[55]); West London Pipeline
ge Ltdv Total UK Ltd at [52).

, e can therefore, in general terms, be described as the privilege of a client!”
. ""’% ‘)snl'e:

: oy .

vritten communications between that client or their lawyer (on the one hand)
varties (on the other) or other documents created by or on behalf of the client

ir | .‘ ¢ r‘
;ome into existence once adversarial litigation is reasonably contemplated'® or
1.' \1\":01.-1 ;

me into existence for the dominant purpose of obtaining information or advice
nection Wlth, or of conducting or aiding in the conduct of, such adversarial liti-
for exam ple, obtaining evidence to be used in litigation or information which

to st i ch evidence). 17

fr¢ * legol advice privilege Although courts and commentators fre-
lawye -chent communications made for the dominant purpose of litigation
( tigation privilege'® or covered by litigation privilege as well as legal advice

\:’

‘

l¢35 above, the privilege belongs to the client, even in the case of privileged communica-

‘QA& s lawyer and third parties,
Allo see paras 3.148-3.150 below, where the requirement for litigation to be adversarial is

er L ?102 per Lord Carswell; Grant v Downs (1976) 135 CLR 674, 677 (per Barwick CJ);
' z(ml) 17 Ch D 675, 680-1 (per Sir George Jessell MR; cited by Lord Carswell in Three

2 also Police and Criminal Evidence Act 1984 s 10(1)(b), which is said to reproduce the

entra fCrImlnal Court, ex p Francis and Francis [1989] AC 346, 392 (per Lord Goff). Section

ancial Services and Markets Act 2000 creates a form of legal professional privilege in relation to ‘pro-
ic 1 d de hlve to be disclosed to the FCA (it does not require any element of confidentiality).

ke 5 M Insurance Company v AG (Manchester) Ltd (In Liquidation) [2006) EWHC 839

7! 33 (per Aikens J); West London Pipeline and Storage Ltd v Total UK Ltd [2008] EWHC 1729

ClL 258. para 55 (per Beatson ] ); Barr v Biffa Waste Services Ltd [2009] EWHC 1033 (TCC),

’ -,r"vh‘

.
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