Accounting matters. See also Internal
accounting controls
acceptance of corporate privileges,
111-112
audit committee, 53-55
whistleblower policy, 38—-40
ADA. See Americans with Disabilities Act
(ADA)
Administration, 280
Advertisement, 110
Advocacy, 250
Americans with Disabilities Act
(ADA), 229
Anti-discrimination laws, 163
Articles of incorporation, 22
Agreement, sample, 75-77
Attorneys General, states:
assets and, 28, 130, 139, 151, 264
charity regulators and, 95
fiduciary duties and, 142-143
national association, 101
regulatory role and, 282
unauthorized activities-and, 7
At-will employment, stite::
exceptions to, 165
offer letters and, 150
Audit committee, 53-55
Auditors:
certification by, 134
external, 53, 55, 131
internal, 55
Audubon String Quartet case study
xxvii-xxviii, 2627, 44, 193

Bankruptcy protection, 21

Bar associations, 275

Bequests, 97, 103, 104, 105

Berne Convention for the Protection of
Literary and Artistic Works, 84

Better Business Bureau, 42, 117, 134

Index

Board of directors. See also Corporate
governance
composition of board, 48-49
conflict of interest (see Conflict of interest
policy)
handbook for, 49-50
liaison to/corporate cecsetary, 280
quorum and, 51
role of, 47-48
selection of,:23
serving ou bcavds, 274-275
shortcomings of boards, common, 60
sper ding rates and, 139
trusize independence, 34-35
Buuget:
to actual year-to-date, 132-133
dashboard, 132-133
operating, 127-128
reconciling, 133
season, 132
Business judgment rule, 20-21
Business model, 125
Bylaws:
audit committee and, 54
in board handbook, 49
board liaison and, 280
CEO and, 169
charter and, 48
compliance and, 11
establishing, 23-24
indemnification, 24, 177, 274
reviewing, 25

Capital campaign, 101, 107
Career. See Job search
Cash flow, 128
Cataloging legal needs:
contracts, manage/administer, 259,
260-261
docket of legal matters, 259, 260, 264-265
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Cataloging legal needs: (continued)
generally, 258-259
litigation /regulatory activity, 261-263
special considerations, 264-265
Cause-related marketing, 41-42
CBA. See Collective bargaining
agreement (CBA)
Certificate of incorporation, 23
Charitable deductions, 28
Charitable fundraising. See Fundraising
Charitable gift annuities, 105
Charitable immunity doctrine, 264
Charitable investing:
endowment funds and, 142-143
investment policies, 140-141
professional advisement, 141
prudent investor standard, 139-140
Charitable receipts, 97-99
Charitable solicitation laws, 101-102, 114
Charitable trust, 28
Charity Navigator, 117, 118, 250
Chief executive officers (CEOs)
audit committee and, b5
board policies and, 169
counsel in relation to, 58-59
docket of legal matters and, 259
finance function and, 124
Chief financial officer (CFO). See also
Finance department
role of, 123, 124
Chief operating officer (COQ):
role of, 224
risk management and, 240
Chief program officer, 5/ -£3
Class-action lawsuits; ' 16-117
Click-through license, 84
Closing the books, 133-134
Coalition of organizations, 113-114
Collective bargaining agreement (CBA),
179-180
Commercial co-venture, 41
Compensation:
private inurement and, 33
rebuttable presumption of reasonable, 57
setting, 56-57
Compliance:
business laws, 11-12
with corporate law, 27
fundraising and, 117-118, 120-121, 137
grant terms, 102-103
immigration law, 181-182

Conflict of interest policy:
approved transactions, 36-37
questionnaires, 37, 55
voting, trustees and, 12
Construction planning/execution/funding,
233
Consumer regulatory laws
Contractors. See Employees/independent
contractors
Contracts/contract law
common contract provisions, 72—73
database for, 260-261
establishing contract, 69-70
forms of (see Forms of contracts)
generally, 68-69
living with a contract, 7871
management/administiation, 259,
260-261
program executives and, 69
retaining/filing /referring to contracts,
73-74
sample contract, 74, 75-77
signature and authorization, 74, 77-78
saramary of, 80-81
Coauibutions. See Donors/donations;
Fundraising; Gift(s)
COO. See Chief operating officer (COO)
Copyright Clause of the United States
Constitution, 82-83
Copyrights/copyright law:
copyright claims, 74
copyrighted works owned by organization,
85-86
copyright symbol, 83
duration of protection/licensing, 84-85
intellectual property and, 81
introduction to, 81-84
licensing organization’s copyrighted
works, 86-87
licensing works of others, 199-209
protecting/enforcing copyrights, 88
Corporate contributions, 109-111
Corporate governance. See also Board of
directors
adopting/maintaining policies/
procedures, 35-36
audit committee, 53-55
chief executive and, 58-59
compensation (see Compensation)
failure of, 59-61
finance, budget, investment, and audit, 53



fundraising and, 117-118
minute-taking function, 50-52
nominating/assessment, 52-53
policies and procedures, 35-37
real estate and, 226
Corporate law practices:
corporation’s separate identity,
26-27
generally, 24-25
incorporating as a nonprofit, 28
scope of authority, 25-26
Corporate privileges, accounting and,
111-112
Corporate sponsorships, 109-111
Corporations. See Incorporating
Credit score, 21
Crisis management team, 230
Cy pres doctrine, 116-117

D&O. See Directors’ and officers’ liability
insurance (D&O)
Data security, 100
Dedicated sponsors, 113
Defined benefit plan, 143
Defined contribution plan, 143-144
Detective controls, 129
Determination letter, 31, 45
Directors. See Board of directors
Directors’ and officers’ liability insuravice
(D&O), 27, 145
Disclosure:
donors/gifts, specific, 106
financial, 55, 250-251
insider transactions @nd. 38
lobbying and, 251= %52
required public, 5! (see also IRS Form
990)
Docket of legal matters:
maintaining, 259
sample legal docket sheet, 260
special considerations for nonprofits,
264-265
Documents
retention/destruction policy,
38-40, 263
Donors/donations. See also Gift(s)
charitable deductions, 28
disputes with donors, 114-115
donor privacy/security, 99-100
Form 990 and, 100
tax-deductibility to, 10, 97-98
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Due diligence:
joint venturers, commercial co-venturers,
41-43
on investment vehicles, 142-143
outside fundraisers and, 101
Dues, 98

Electronic Copyright Office (eCO), 83
Embezzlement, 129-130, 131
Employee handbooks:
founder’s syndrome and, 168-169
generally, 164-165
introduction to workforce, 166
obsolescence of, avoiding, 168
policies, application of, 168
provisions, typical, 165-166
what to exclude from' 156-168
Employee Retirement It come Security Act
of 1974 (ERISA). 143
Employees/indep-iuident contractors
insurance and, 228
liabiliry of vrganization for, 177
status, d<termination of, 174-175
as volunteers, 172-173
viuiker classification guidelines, 175-177
workforce reductions, 137
Employer ID number, 29
Employment Eligibility Verification, 181
Employment relationships. See also
Employees/independent contractors
at-will employment, exceptions to, 163
at-will employment/offer letters, 160
employment agreements, 159-160,
161-162
performance appraisals, 164
Endowments:
bequest proceeds in, 104
fundraising and, 96-97, 101
investment policies and, 140-141
legal risks/strategies and, 142-143
spending rate/draw, 139
and trusts, 138-139
Equal opportunity, 284
ERISA. See Employee Retirement Income
Security Act of 1974 (ERISA)
Excess benefit transactions, 33. See also
private inurement
Excise taxes, 248, 249
Executive management. See specific C-level
position
Executive salaries, 33. See also compensation
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Facilities management. See Operations
Facility rental, 246. See also Leases
Fair Labor Standards Act of 1938 (FLSA),
170, 171-172, 173,177
Federal employer ID number, 29
Fiduciary duties:
charitable investing, 139
donors/gifts and, 114
employment agreement, 161
laws about, 8-9
of nonprofits, 7, 130
pensions and, 144
Finance department. See also Chief financial
officer
auditors, external, 131
audits, other kinds of, 131-132
business model, 125
cash flow, 128
charitable investing, 139

endowments and trusts, 138-139, 142-143

financial distress/insolvency, 150-151
generally, 123-124, 151
insurance/risk management, 145-147
internal accounting controls, 128-129
investment policies and, 140-141
pensions, 143-144
professional investment advising, 141
profits and reserves, 135-138
prudent investor standard, 139-14C
sources/uses of funds, 126
strategic plan, 125-126
taxes, income, 147
taxes, other kinds of, 149-150
year in life of (see Ye:r in.ife of finance
department)
Financial disclosure,lobbying and, 250-251
Financial distress, 150-151
Financial statements:
auditor’s certification, 134
closing the books, 133
pro forma, 128
Fiscal sponsor, 113
FLSA. See Fair Labor Standards Act of 1938
(FLSA)
Focus questions, 15, 44, 62, 90, 119, 152,
183, 219, 241, 252
Form I-9, USCIS, 181-182
Forms of contracts:
bank, trust account, and credit
application forms, 79
enrollment forms, 79
entry, 80

entry tickets, 80
generally, 79
other kinds of contracts, 80
pledge forms, 80
web site terms of use, 80
Form W-2, 174, 177
Founder’s syndrome, 168-169
Founding directors, 23
Found money: ¢y pres doctrine, 116-117
Fraud:
allegations of, 39
auditors and, 131
embezzlement and, 129-130
scandals/schemes, 142
Fundraising:
charitable receipts, 97-09
data security and, 10€
endowment funds. 96 -97
generally, 93-95
general operating, 95
gifts, othe': kinds of, 97
governunce and compliance, 117-118
restricted gifts, 95-96
FuridGraising, legal matters:
Caritable solicitations, registration
requirements, 101-102
coalitions, 113-114
corporate contributions, promotional
information, and product placements,
109-111
corporate privileges, accounting and,
111-112
disputes with donors, 114-115
donor privacy/security, 99-100
gaming and raffles, 108-109
generally, 99, 112, 118-119
gift acceptance policies, 106-107
grant terms, compliance and, 102-103
joint fundraising, 113
lawyers as fundraisers, 115, 116-1 17
planned giving, 103-105
pledge forms, 107-108
Funds, sources/uses of, 126

GAAP. See Generally accepted accounting
principles (GAAP)
Gaming and raffles, 108-109
Generally accepted accounting principles
(GAAP), 138
Getting organized:
articles of incorporation, 22
bylaws, establishing, 23-24



certificate of incorporation, filing, 23
founding directors, 23
naming organization (see Naming a
nonprofit)
Gift(s). See also Donors/donations;
Fundraising
acceptance policies, 4041, 106-107
charitable gift annuities, 105
endowments (see Endowments)
other kinds of, 97
planned giving, 97, 103-105
promises of/pledges, 107-108
real estate, 106-107
receipts for, 97-99
restricted, 95-96
tangible personal property, 104-105, 106
tax deductible, 10
Goods and services, 228
Goodwill, 42
Government. See also Lobbying; Regulatory
activity
grants, 102-103
interactions, 228-229
Grant terms, 102-103
Grassroots lobbying, 249
Guidestar, 117, 118, 250

Human resources department, 280
Human resources law:
benefits, 180-181
employees/independent cont:a<tors
(see Employees/independ=nt
contractors)
employment relatioi'shivs (see
Employmentreiaionships)
generally, 155-15¢, 169-170, 182-183

human dynamics and nonprofits, 157-159

immigration law compliance, 181-182

interns and, 173-174

labor law/unionized environment,
178-180

minimum wage and overtime hours,
170-171

separation from employment, 178

volunteers and, 171-173

1-9 forms, 181-182

Immigration law compliance, 181-182
Inclusiveness, 266

Income, types of, 127

Income taxes, 147

Incorporating:
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business judgment rule, 20-21
certificate of incorporation, 23
credit score/bankruptcy protection, 21
evolution of mission, 21-22
generally, 19
intellectual property ownership, 21
limited liability, 20
as a nonprofit: what’s different, 28
perpetual life, 21
separate corporate existence, 20
Indemnification bylaws, 24, 177, 274
Independent contractors. See Employees/
independent contractors
Informational interviews, 275-276
In-kind support, 97
Insider transactions, 38
Insolvency, 150-151
Insurance:
chart, 145-146
contractors ana; 228
deductiblcs, | 55-137
generaiy, 145, 147
officer saiability, 274
preverty/ casualty, 227
seii-, 137
types of, 146
Intellectual property (IP). See also
Copyrights/copyright law,
Trademarks/trademark law
defined, 81
guild/union rights, 82, 209
incorporating and, 21
other kinds of, 82
patents, 82
trademarks, 82, 186-98
Intermediate sanctions rules, 33
Internal controls, 128-129
Internal Revenue Code. See also Section
501(c) (8) organizations
IRS enforcement of, 143
prohibition on private inurement, 33
Section 501(c) (3), 4, 19, 29
Internal Revenue Service (IRS):
Exempt Organizations division, 244, 282
expectations of (see IRS expectations,
additional)
forms (see IRS Form)
mission of organization and, 7
rebuttable presumption of reasonableness
of executive compensation, 57
Interns, 173-174
Investment advising, professional, 141
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IP. See Intellectual property (IP) regulatory role, 282
Irrevocable gifts, 105 resume, 272-273 (see Resume)
IRS audit, 132 volunteering and, 274-275
IRS expectations: where to begin, 271-272
adopting/maintaining governance Joint fundraising, 113
policies/procedures, 35-36 Joint venture policy, 41-43
conflict of interest policy, 36-37
document retention/destruction policy, Kennicott, Philip, 267, 268
38-40
gift acceptance policy, 40-41 Labor law/unionized environment,
insider transactions and, 38 178-180
joint venture policy, 41-43 Law enforcement, 230-232
trustee independence, assessing, 34-35 Lawsuits. See also Litigation
whistleblower policy, accounting matters, class-action, 116-117
38-40 responding to, 229-230
IRS Form 1023, 29-30 Lawyers as fundraisers:
IRS Form 1099, 174, 177 found money: ¢y pres<ioctrine, 116-117
IRS Form 5768, 248 introduce, connect. n:work, 115
IRS Form 990: Leases. See also Faci'ity rental
audit committee and, 54 alterations, 235
board handbook and, 50 assignmer ts/ subleases, 236
coalitions and, 114 beginriag,‘renewing, 238
compensation data on, 56 leas¢ abscract, 237
conflict of interest and, 37 peraits, 236
exempt organizations filing statistics, 4 1=iewal term, 235
full length vs. abbreviated, 36 sharing space with other nonprofits,
industry watchdog services and, 117 239-240
preparation of, 134-135 subleasing, 238-239
public disclosures and, 31 tail-end liability, 237
Schedule B, 100 term, 235
Schedule C, 250 termination options, 236-237
Schedule G, 109 types of, 233-235
serving on boards and 274 use clause, 236
IRS Form 990-T, 149 utilities, 235
Legacy giving, 97
Job search: Legislative activity. See Lobbying
bar associations and, 275 Liability, 7, 20
CFO role, 280 Licenses/licensing:
corporate secretary/board liaison, 280 agreement for copyrighted work, sample
creating job where there is none, 278 86-87
fundraising and, 279 derivative works, 85
generally, 271, 285 duration of copyright protection and,
government affairs/lobbying, 279 84-85
human resources department, 280 trademarks, 196-98
informational interviews, 275-276 works of others, 202-03
job listings, locating, 276-278 Limited liability, 20
mission of organization and, 276 Lincoln Center, 58, 267-268
myths, in-house counsel, 282-285 List sharing, 246
network, using your, 275 Litigation. See also Lawsuits
non-legal to legal job, 278-279 holds, 40, 263
operations/administration, 280 management of, 261-263

project management, 281 pending/threatened, 137



plaintiff/defendant, 262
Lobbying. See Governmental lobbying

activities not constituting, 251

expenditures, 249, 250

grassroots, 249

job search and, 279

limiting of activity, 34

permissible, limits on, 248-249

public policy issues, 247-248

recordkeeping, registration, financial
disclosure, 250-251

risks/alternatives, 249-250

Madoff, Bernard, 142, 143
Maintaining tax-exempt status:
lobbying/political activity and, 34
private benefit transactions, 33-34
private inurement and, 31-33
public disclosures, 31
Maintenance, 227-228
Marketing:
cause-related, 41-42
sponsor acknowledgment, 110-111
Minimum wage, 170, 171, 175
Mission:
incorporation and, 28
laws about, 7-8
-related activities, b
sharing passion for, 276

Name brands, 186
Naming a nonprofit:
availability of name, 2223, 189-190
trademark protectio:n revels, 188-189
National Associatior of Attorneys
General, 101
National Association of State Charities
Officials, 101
National Labor Relations Act of 1935
(NLRA), 178
National Labor Relations Board
(NLRB), 179
NLRA. See National Labor Relations Act of
1935 (NLRA)
NLRB. See National Labor Relations
Board (NLRB)
Nominating committee, 52-53

Occupational Safety and Health Act
(OSHA), 229, 232

On-the-job training, 273

Operating budget, 127-128
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Operations. See also Chief operating officer
construction planning/execution/
funding, 233
facilities management, 227-228
generally, 223-225, 240-241
government interactions, 228-229
investigations/lawsuits, responding to,
229-230
job search and, 280
leases (see Leases)
legal teams and, 225
purchases of goods/services, 228
real estate and, 226
security/law enforcement, 230-232
OSHA. See Occupational Safety and Health
Act (OSHA)
Outside counsel, 50

P&L. See Profit and lo:s statement (P&L)
Partnering with odher organizations, 113
Patents, 81
Payments ‘n ieu of taxes (PILOTs), 150
Pencion:
iavecting, 144
Lavilities, 137
plan types, 143-144
vesting period, 144
Performance appraisals, 164
Permits, 236
Personal liability, 7, 20
PILOTs. See Payments in lieu of taxes
(PILOTs)
Planned giving, 97, 103-105
Pledge forms, 107-108
Policies and procedures:
adopting/maintaining governance,
35-36
board handbook, 49-50
conflict of interest and, 37
Political activities:
avoiding prohibited, 34
facility rental, 246
generally, 251-252
list sharing, 246
lobbying (see Lobbying)
by nonprofit leaders in their personal
capacity, 246-247
permissible, 245-246
prohibited, 243-245
Preventive controls, 129
Private benefit transactions, 33-34
Private inurement, avoidance of, 31-33
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Private law firm, retaining, 288-289
Privileged information, 262-263
Privileges acceptance form, 112
Pro bono representations:
benefits to volunteer attorney, 294
how to ask for, 290
law students, 291-292
lawyers in transition, 292-293
locating outside help, 289-290
private law firm, retaining, 288-289
thanking volunteers, 293
Product placements, 109-111
Professional investment advising, 141
Profit and loss statement (P&L), 125
Profits and reserves:
excessive reserves, 136
generally, 135, 138
insurance deductibles, 136-137
litigation and, 137
matching funding requirements, 137
pension liabilities, 137
self-insurance, 137
surpluses, 135-136
workforce reductions, 137
Pro forma financial statements, 128
Program of organization, 67-68
Project management, 281
Promotional information, 109-111
Protected works. See Copyrights/copy:ight
law; Intellectual property (IP}
Prudent investor standard, 139—:40
Public disclosures, 31. See also iRS Form 990
Public policy issues, 247-248
Public relations:
lawsuits, investigatioas and, 230
negative, 264-265
Purchases, goods/services, 228

Quid pro quo contributions, 97-98

Raffles and gaming, 108-109
Raising money. See Fundraising
Real estate, 226
Rebuttable presumption of reasonableness
of executive compensation, 57
Receipts, charitable, 97-99
Recognition of tax-exempt status:
generally, 29-30
IRS Form 1023, filing, 29-30
state recognition following federal tax-
exempt status, 30-31
Recordkeeping, 250-251. See also Documents

Registration, lobbying and, 250-251
Regulatory activity, 261-263, 282. See also
Government
Repairs/replacements, 227-228
Request for proposal process, 131
Reserves. See Profits and reserves
Respondeat superior principle, 177
Resume, legal:
building up, 272-273
customization of, 281-282
Retirement funds. See Pensions
Return on investment (ROI), 125
Revocation of exempt status, 33
Risk management:
chief operating officer and, 240
insurance and, 145-147
post-mortem review, £6.
ROI. See Return on ir ve:tment (ROI)

Salaries, 33
Scope of autnoiiy, 25-26
Secretary of Ctate, 23, 95
Section o()i (c) (4) organizations, 250
Secuer 501 (h) election, 249, 251
Secuilty
rorces, 230-232
Self-insurance, 137
Sham investments, 142-143
Smithsonian Institution case study,
xxvili—xxix, b6, 60, 62:
compensation and, 56-57
conflict of interest and, 37
joint ventures and, 43
leadership/oversight of, 60, 61
Social return on investment (SROI), 125
Speeches by candidates, 245-246
Sponsor identification, 110-111
Sponsorship:
corporate, 109-111
fiscal, 113
SROI. See Social return on investment
(SROI)
State Attorney General. See Attorneys
General
Stevens Institute of Technology case study,
xxviii, 62
Strategic plan, 125-126
Subleasing, 236, 238-239
Surpluses, 135-136

Taxes:
advertisement and, 110



excise, 30, 248, 249
income, 147
other kinds of, 149-150
unrelated business income tax, 147-148
Tax-exempt status:
determination letter, 31
laws about, 10-11
maintaining (see Maintaining tax-exempt
status)
of nonprofits, 5, 7
recognition of (see Recognition of tax-
exempt status)
revocation of, 33
state recognition following, 30-31
tax-deductibility, 10
Tenant. See Leases
Terminology, 5
Trademark (s):
conflicting names/domain names,
190-193
consequences, 42
database of, 22
generally, 186-187
intellectual property and, 81-82
naming a nonprofit, 188-190
registration of, 193-194
sponsor acknowledgment, 110-111
in use (see Trademarks in use)
Trademarks in use:
branding/style guide, 196
enforcement of rights, 195
Freecycle case, 197
infringement, policing.af, 194-195
international protectio=n for, 198-199
inventory of, 194
licensing of, 196-197
membership organizations and, 197, 198
registered vs. unregistered, 195
renewal deadlines, 194
Web and social media uses, 195
Wounded Warrior case, 190-192
Transactions:
approved, 36-37
insider, 35, 38
private benefit, 33-34
Trustees. See Board of directors
Trusts, 104, 138-139

UBIT. See Unrelated business income
tax (UBIT)
Ultra vires activities, 25
Unified Registration Statement (URS), 101
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Uniform Prudential Management of
Institutional Funds Act (UPMIFA),
140, 142
Unincorporated association, 28
Unionized environment/labor law,
178-180
Unrelated business income tax (UBIT):
exemptions from, 148-149
generally, 147-148
joint ventures and, 42
UPMIFA. See Uniform Prudential
Management of Institutional Funds Act
(UPMIFA)
URS. See Unified Registration Statement
(URS)
USCIS. See U.S. Citizenship and Immigration
Services (USCIS)
U.S. Citizenship and ‘mnigration Services
(USCIS):
Form I-9, 181-182
immigration ‘aw compliance, 181-182
inquirics from, 232
U.S:.Copyright Office, 83
U.S.Department of Labor:
L USA and, 177
‘Wage and Hour Division, 170, 173, 174
U.S. Department of the Treasury, 111
U.S. Internal Revenue Code. See Internal
Revenue Code (IRC)
U.S. Internal Revenue Service. See Internal
Revenue Service (IRS)
U.S. nonprofit organizations by type, 4
U.S. Patent and Trademark Office, 22
Utilities, 235

Variances, 133
Volunteer Protection Act, 264
Volunteers. See also Pro bono representations
employees as, 172-173
FLSA and, 171-172
minimum wage laws and, 172
rules about, 11
serving on boards, 274-275
thanking, 293
Voter education/voter registration
drives, 245

WARN. See Worker Adjustment and
Retraining Notification (WARN)

Watchdog agencies, 31, 42, 117-118

Whistleblower policy, accounting matters,
38-40
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Worker Adjustment and Retraining
Notification (WARN), 163

Worker classification guidelines, 175-177

Workforce. See Employees/independent
contractors; Employment relationships;
Human resources law

Work plans, 15-17, 44-45, 62-63, 90-91,
120-121, 153-154, 184, 220-221, 242,
253

Works-made-for-hire, 84, 85-86, 162

Year in life of finance department:

budget season, 132

budget to actual year-to-date, 132-133

closing the books, 133-134

financial statement preparation/auditor’s
certification, 134

IRS Form 990 preparation, 134-135

reconciling budgets/addressing
variance, 133
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