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Chapter 3 Domestic Sources of Law: Case Law
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bt of judgments Fan now be qbtained freel

Law Reports, in all thel.r various guises, never ,
net. The that occurs in the senior courts but with the
evcry.case «ible. For example, let us look at the Supre
tgasb;“:lgidpr?ot report every casc heard by its predecessor, th,. He
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on the internet. To .

Supreme Court) has appeare a lesser exqep, thie

with the couLy . Appeal..Whilst i -every ju.dgmcnt (,)f the Coury 0O \

on the internet, the majc?rnfy are, partlcul.arly In th§ Criminal 1y, » \i )
an appeal against conv1c.t1'on, and certainly considerably 1y, i
been reported in the traditional l?w reports. s

The courts themselves have mixed emotions about the . |

on the one hand they have facilitated their use through the proy ., % Mo
(see 3.1.2), but on the other hand the courts have argued thyy .
o refer to too many cases. Perhaps the most notable criticiyy, 4
Lord Chief Justice in R v Erskine.! The Lord Chief Justice proy ..

.]n '
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e

hiven ),

in 1641: “f it is not necessary to refer to a previous decision of |1, -
sary not to refer to it’.3 This has been followed up by the Tord ., ().
electronic cases should ‘not usually be cited unless 1t contams 1 el .
legal principle not found in reported authority’.*

3.1.1 Printed series (&

It has been noted that a number of printed series exist. Tthmm'
responsible for many of these but a number of privatese

y@n yrmally e
recognized legal publishers, are also to be found. %\ O

3111 Incorporated Council 6

Judgments reported by the Incorporated
ence to any other series.’ The reports pro@ by the Co

that the judges who gave the judgm g eck the
:.md can indeed change the wor@f judgm
issues. The reports (apart from the Wieekly Law

9f counsel which whilst not forming any partof.t
identifying the reasoning of the court.

There are three principal series operated by the Incorporated ¢ do!
Im.” R.ep orts, the Weekly Law Reports, and the Industrial Cases Ref |
‘;hlsh 'S 2 specialist report. In addition, other series are now also provt

“otness Law Reports and the Public and Third Sector Law Rel”

lesser i -
deﬁni .mportance. Of the three main series the Law Rgp()rts are ul’l! !
are divides

!\l }":T

: gOlgl | WLR 153
VErsk:
i ibid, 202"" (2010) 1 WLR 183, 201,
Practice Dirpesine: sme.
5. See bt frection (Citatiop of Authorities) [2012] 1 WLR 780.
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Table 3.1 The Law Reports
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Series ma
W_M—_&wn Tt
ngs7Bencths,on KBGreen T IR
FamiyDivison®  fm  Bue
Chanceryoms.on ch Red

It is important t@ n ;Eat the titles do not necessarily reflect exactly what their con-
tents are. O e most common mistakes for law students to make is to think
that th pe ses series deals with the appellate courts, most notably the Court

of Appeal:In fact, onl ers now heard in either the Supreme Court or Judicial
Com of the Pri@cil are reported in that series.” A significant proportion,
a@r aps even rity, of cases reported in the King’s Bench Division series are
ard in t Bench Division of the High Court of Justice but are decisions
eal (Criminal Division), certain decisions of the Court of Appeal
)yEmployment Appeals Tribunal, Consistory Courts,!? and judgments of
ustice of the EU.!! Similarly, the Family Division and Chancery Division
pass decisions of the Court of Appeal (Civil Division) and European
) Justice that originated in those divisions.
he Weekly Law Reports are so called because they are generally published weekly
t this is not for the fifty-two weeks of the year, nor are they produced in the same
week as the judgment was handed down (discussed later). There are traditionally three
volumes of the Weekly Law Reports and it is intended that those reported in volumes 2
and 3 will normally be (eventually) published in the Law Reports. That said, it is impor-
tant to note that this is only an intention and it will not necessarily always occur, in part
because by the time a report is produced it may have been considered on appeal.'? The
Weekly Law Reports (abbreviated to WLR) are produced much more quickly than the
Law Reports, in part because they are not checked by judges prior to being published.
Accordingly, there may be slight differences between the reports. The speed at which

they are produced is also reflected by the fact that the arguments of counsel are not
contained in the report either.

(Civil Diyssi
the C

6. The reports will either be bound in this colour or will be bound all in beige with the spine including the
Division framed by the relevant colour. This tends to be a less popular method of binding now.

7. When the sovereign 1s a Queen then it is automaucally the Queen’s Bench Division and the abbreviauon QBD
is used.

8. Prior to 1972 this series was known as the Probate Division and carried the abbreviation P. In that year,
however, the Family Division of the High Court of Justice was established and the series was rentled.

9. It previously reported decisions of the House of Lords and the Judicial Committee of the Privy Council.

10. These are ecclesiastical courts established by the Church of England. Each diocese has a Chancellor who
presides over the consistory court. Nowadays, the vast majonty of cases relate to ‘faculties’ which are permissions to
alter the matenal content of a church (including its building, windows, or other features that could have a permanent
cffect on the church).

11. It is unlikely thar these cases will continue to be reported in this way since the right to petition the Court of
Justice of the EU about a British case has now lapsed (see European Union (Withdrawal) Act 2018, s 6(1)(b)).

12. e.g. Davis v Johnson is reported at [1978] 2 WLR 182 but it has never been reported in the Law Reports
because it was superseded by the House of Lords ruling on that case: see [1979] AC 264.
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Court of Appeal
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- The district judge trying the case decides that an electric wheelchair is a vehicle powered
by a motor and as she drove it in the park convicts her. Edith appeals to the High Court
nd they decide that permitting wheelchairs to _b,e._brpt,lght;wnhin the legislation would be
‘absurd’ and contrary to other parliamentary statutes. Applying the ‘golden rule’ of statutory.
terpretation (see Chapter 2) they quash the conviction and hold that the purpose of the
legislation was to stop motor vehicles (cars, vans, etc) driving through the park and that a
‘wheelchair could not be considered a ‘motor vehicle’ because although it may be driven by

Civil
Division

gt el Criminal

Division

sajdinupd [ebay
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¥ | . amotor it was nota vehicle buta disabilityaid. _
High Cqu:t of ~ Whether Edith was .drivin: ) hether she was in the park are decisions of fact. Whether
Justice § giei€’ powered by a motor’ is a matter of law as it requires the
Crown =i tion, the decision of the High Court that a wheelchairisnot
Court tQBD Fam '
\. |
|
—
County
Court
| —

Magistrates' Court J

Figure 3.1 The hierarchy of the courts

" lh;l !nerarch:cal principle means that each court will act in a@
€ luerarchy and has responsibilities to those above and

courts can act will be discussed later although it should

(.e. those bel :
e ow the High Court) do not play any ro

inding precedent, obiter dicta are legal opinions that did not go to the deci-
are, in essence, side comments on legal issues.
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setting rather t

3.1 Ratio decidendi

At the heart of precedent is the notion of the ratio decidend;i as it is this which will form
the binding precedent. The term is often shortened to just ratio and notwithstanding the
fact that there is a retreat from the use of Latin in law the term remains in use.

The ratio is sometimes presented as being an easy principle. It is the binding element
of the case and it is the reason for this case. Simple. Except it isn’t. Judges do not often
signpost why they have reached their decision and so there may be several reasons why
they have reached their decision. Does that mean that there are multiple ratios? Also,
ount to a pu-tcdaz.: I who decides what the ratio is? Judges do not say ‘the ratio of this case is ... and it is
t of any case—! he legal v for the later courts to try and ascertain what it is. Thus, it is quite possible that what a

\ 4

factor as in the V¥ later judge declares to be the ratio of a case might actually be a different proposition
iting fac s law bot? than what the judge giving the initial judgment intended.
o Identifying the ratio is even more difficult where there is more than one judge pro-

nouncing judgment. Whose judgment forms the ratio? It has been suggested that where
there are multiple judgments it is possible that there will be no ratio? although not
everyone agrees with this and Harris has suggested that every case must have a ratio but
it does not follow that there must be only one ratio.?! It is submitted that Harris must
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e e h rough the P ‘ 20.  James Holland and Julian Webb, Learning Legal Rules (9th edn, OUP 2016) 192 citng Lord Justice Jacob.
powered whe.elcha" L 21. Richard Cross and JW Harris, Precedent in English Law (4th edn, Clarendon Press 1991) 48.
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correct SINC . R )€ 2 re.
: ;:st that identifying precisely “'hf‘.‘ ﬁ"?‘ definition is cap g g lory,
: The difficulties caused by multiple judgments can pe., e T
Y In R (on behalf of R) v Durbam ¢ S 06 b
5 ‘ erence 10 Cases : NStabulqyy . g, obviously lead to Edith’s case being decided differently but is this the ratio? Arguabl »
- hether a juvenile offender must consent to bejpgy .. °° e © R O : g decided differently but is this the ratio? Arguably, 2
0 R ban bes d 18 Biven 5 ¢ Nk, if it does then had Edith not had an electric wheelchair but a quad bike to allow her to oy
3 ‘ final warning rather .t an being Pff)SCCUCC . The dCCISi(m Of the ) e, move around then are we saying the court would still acquit? It would seem unlikely 5
3 no consent was required was }mammo.us but Lady Halc dis; or : S ,r and yet according to Wambaugh’s test is possible. Harris argues that this is a difficulty %
= | Bingham on the reasons for this. What is the ratio of this cages .\“ " Py N with the test: it is very good at identifying what is not a ratio but it is not particularly
: lar case, it was the reasoning of Lord Bingham bec, use a | 5 Rty " efficient at identifying what is the ratio unless there is only a single possible reason,?’
: backed his arguments but does this necessarily follow In:¢h : My, ., and as has been pointed out already this is perhaps unlikely.
2 mary’ judgments that conflicted on some aspects: what han : ANty
;‘: agree with the comments of the other judgments even PPens gy, o
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. - PV N4 < = Example Edith
things (as argua.bly.happened in R v Ireland; R v Bursyopy,o s ; 1 Ay, _ izh
. These complications are one reason why Insome jurisdicr,, IS el Let us return to the Qmple of Edith. What is the ratio of the High Court in that case?
is given (most notably the US Supreme Court).24 g ~ The first poss the case is that only cars and vans are classed as ‘motor vehicles"

S0 how do we define the ratio? Unfortunately, there

We reverse ition (cars.and vans are not classed as motor vehicles) and ask our-
nobody has suggested a foolproof method. As you re same decision Weuld have been made in respect of Edith. The answer
understand their structure and logic better, me

not concern either a car or van and so that proposition
possible ratio almost subconsciously but provin

extent 1t is irrelevant because it is for a court to

not you (be it now as a student or later as a soli
you recognize what could amount
will rule. If you can identi

J(i ll\()l'l' LNy 1 o
aning that it s 1), DR

g that it is the ratio will k is that wheelchairs are not motor vehicles. If we reverse our
v N

are motor vehicles) then we need to ask ourselves if the decision
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determine wha the ratr of , .

c1tor or barrister) byt i1 e
to a ratio so that y '

fy a thread as the ratio you

uld have to acquit. Accordingly, the proposition that ‘wheelchairs are not
y be the ratio of that case.
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€ answer is x because - R\,
Desplte th . . you can point to th(:E defelopmen: -y ’
ese d A CIONe
dent and the = rl:g:lit;es some }l:ave attempted to show how.yon i dore 1:}]312 Goocihart - ST : i o 2k
and by Goo s On theories put forward are thQse"P__(Opmcd b W 3 e more authoritative test 1s that which was put forward by the theorist Goodhart

His test is based on the premise that it is possible to identify the ratio by examining
the material facts of the case that set the precedent. The logic behind this premise is

S test that all decisions are necessarily based on the analysis of facts and is in line with the
The first possible method comments of Lord Halsbury, the then Lord Chancellor, who has stated that ‘a case is
Harrig reproduces the 19f identification js tofuse.the test formulac only authority for what it actually decides’.?® Harris, reproducing the work of Cross
complicated i t it ‘Carhier text of Cros¢ in'considerin gt hlSWOl"\ The te iq commenting on this case, notes that his Lordsh.np was not stating that a case has no
allows 5 Sadens ' Presented in the négative. It alsor docs ot identis th binding power beyond its decision but rathex.' was indicating that precedent only applies
The test, 4 i test w.hether their Supposiiion of WIS ratio is could b }vhere the material facts are similar.?” We.wxll return to this propqsition when examin-
teader belie, Ost ba.SlC level, js that one identifiesth " s of b ing how to escape precedent (3.4.2), but it dqes validate the premise of Goodhart that
Whether he . S 2 ratio and then reverses A Qs. | i 651'11‘['3:) e an analysis of some facts could .reveal the ratio. e T
the PrOpositio ‘Come of the Case would k RS, i Not all thf‘. facts of a case wnll. be relevant np.the search for a ratio, indeed a signifi-
Adifﬁcu] s nly be 0bitey and ave been the same. If the anv cant proportion of .them are un?nkely to be critical. Goodhart, there'fore, refers to the
Where theret? With Wamp, ghieniic not the ratio .' need to ﬁnd. ‘material’ facts which are those thfnt 8o to the centr.al issues of thﬁ: case.
fatio of the els More B possiblls’ ho‘wever, that it does not work pir! ; | Qoqdhart Iumsel.f, however, t?oted that one partfcular dnfﬁcultydwl:t.h this theory is that
Person i exemp Ple earlier ;s ¢ 7atio. For example, it could be de '\“J it will be for the judge to decide what the material facts are and this may not necessar-

t a vehi : ol J : jecti idi h facts.3? Whether something is a ‘material’
the legis) vehicle required for the conveyant"® ily be an objective approach to deciding suc g

ation, If this proposition was reversed ¥ W fact depends on whether it is essential to the decision of the case.
ed th 27. ibid, 56-7.
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o CRIMINAL LAW IN ORDINARY INTERNATIONAL LAW INSTRUMENTS

The United Nations Convention on the Rights of the Child (UNCRC) is an instrurmen: {0 e
sag.nedbyefrery country in the world and ratified by all bar the United States Th 1'&?‘(&.)
I countries 10 a series of minimum rights for childhood.

Protocols (ie. optional additions) to the UNCRC exist. One of which is thes@pi

on the sale of children, child prostituti . N o ..
i  CNikd prostitution and child por 3 Thisd RaiToment 17
s signatory tates pornography.® Thisds angnsirumnier

establishe
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5 series of crim . 7\ |
 criminal offences relating to these forms of exdal exploitayor N

Individuals. Instead, ft,.commits st <

C

protecting children from commercial child,séxualxplo 1o ¢ N

The Nuremberg Trials were established by the victors of the Second World War, but
recent tribunals have been established under the auspices of the United Nations. The
[nternational Criminal Tribunal for the Former Yugoslavia was established by the UN
Security Council (4.1.3.2), acting under the powers of the United Nations Charter. This
meant that, for example, individual countries were not obliged to consent to have their
citizens tried by this tribunal.> A permanent International Criminal Court (ICC) has

now been established to investigate and try suspects. This has proven controversial, and
rs actions will be considered later (4.1.5.1).

4111 Private international law

Before leaving this introdlg‘ctxipx'f;}tiff'international law, the distinction between private
and public internationahlawrshould be noted.

Public international law's, in essence, ordinary international law and it is that which
people typically refer to-when talki.ng about ‘international law’. It is, as has been noted,
the legal relationship between states and how they interact with each other. Private
internationallaw is different. It concerns international agreements with domestic dis-
putes. It s somenmes rgfg{.ec’lgto as ‘conflict of laws’ and is, in essence, the rules that
gqmn'?yhith legal system a dispute will be litigated in when there is an international
dlement. This will not be discussed in this book.

Example Private international law

nglish citizen, marries Robert, an Australian in Dubai. They then live in Switzerland

n years. Debbie discovers that Robert has been conducting an extra-marital affair
she returns to England. She seeks a divorce.

OPrwate international law will govern in which country the divorce petition should be
) lodged (England, Dubai, or Switzerland).

4.1.2 International bodies

As will be seen, international law can apply to a bilateral agreement (‘treaty’) between
two countries. However, it can also regulate groupings or entities of states. Perhaps the

most obvious of these is the United Nations (4.1.3) but regional groupings exist too.
Perhaps the most notable of these are:

* Council of Europe. The Council of Europe (CoE) predates the European Union,
with it being established in 1948 (Treaty of London) in the aftermath of the
Second World War. Its primary focus is on human rights and the rule of law.

[ts most famous instrument is the European Convention on Human Rights
(ECHR). This will be considered in 4.3 later.

* African Union. The African Union (AU) was established in 1963, with the produc-
tion of a Charter. Eventually it has spread to encompass fifty-five countries across
the continent of Africa. In modern times, it has established a series of treaties

5. 1bid, 292,
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