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A. Insolvency Law in England and Wales

(1) Different insolvency regimes

(a) CVA

A company voluntary arrangement (CVA) is one of thic insolvency procedures
available to creditors under the Insolvency Act 1986(IA 1986). It is an agreement
between a company, its shareholders, and its creaitors. Generally a CVA is
proposed by the company’s directors,' wherebv ¢ plan to reorganize the company
or to provide staged payments to creditorss agreed.

The directors of the company make w-proposal to their nominee insolvency
practitioner.? The nominee report: to the court on whether to call meetings of
the shareholders and creditors ti<onsider the proposal. A CVA comes into effect
if 75 per cent in value of the ¢ompany’s creditors present and voting vote in favour
of the proposal, as long as that majority is also more than 50 per cent of those
creditors who are not connected to the company proposing the CVA.

If approved, a CVA will bind all creditors who were entitled to vote (and were
given notice), apart from secured and preferential creditors.? Creditors and share-
holders have limited rights to challenge a CVA. Creditors may challenge if they
have been unfairly prejudiced or if there has been a material irregularity in the
conduct of the meetings. Shareholders may challenge if 50 per cent or more
(in value) of the members have voted against the CVA.

The CVA will terminate in accordance with the provisions of the CVA proposal
approved by creditors.

' Although it can also be proposed by a liquidator or an administrator.

2 Generally, in fact, the proposal is drafted by, or in consultation with, the insolvency practitioner
in question.

3 Unless those creditors also agree to be bound.
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(b) Administration

An administration is a process whereby a company can achieve a reorganization
or a managed wind-down of a company.* The process either begins out of court
(in the case of appointments by the company or its directors, or by the holder of
a qualified floating charge) or in court (by a creditor).

The main purpose of an administration is to rescue the company as a going
concern. Only if this objective is not reasonably practicable (or if a better result
will be achieved than any other method of dissolution) is the administrator
permitted to carry out other objectives instead.> Often administration is used to
achieve a ‘pre-pack’ sale of assets,® although there has been a great deal of criticism
of this use.

While a company is in administration, it is controlled by the administrator, not by
its directors.

The administration will terminate either by distribution, dissclution, handing
back to the directors, CVA, or liquidation.

(c) Administrative receivership

An administrative receiver is an insolvency practiticiier who acts as a receiver or
manager of the whole (or substantially the wtiole) of a company’s property
appointed by or on behalf of the holders of an” azbentures of the company secured
by a charge which, as created, was a floarirg charge, or by such a charge and one
or more other securities.”

Administrative receivership is nav/-of limited relevance to charges created after
15 September 2003, save in respect of certain limited cases:®

1. Pursuant to agreemeits. forming part of a capital market arrangement as
defined involving ¢ d=tt of at least £50 million.

2. In respect of project companies of public private partnership projects with
step-in rights.

3. Where the floating charge is granted over the property of a project company
involved in a utilities project with step-in rights.

4 Similar to Chapter 11 in the US (although in administration, administrators manage the com-
pany, not the debtor in possession) and sauvegarde in France.

> Namely achieving a better result for the company’s creditors as a whole than would be likely if
the company were wound up or realizing property in order to make a distribution to one or more
secured or preferential creditors.

6 Where the sale is arranged prior to administration and completed very shortly after administra-
tion commences.

7 TA 1986,529(2).

8 Ibid, ss 72B-G.
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4. In respect of arrangements in relation to a project company involved in a
finance project with step-in rights. If, on a proper interpretation of the docu-
ments, there are no step-in rights, the purported appointment will be
invalid.®

5. Relating to financial market charges.

6. Companies registered as social landlords under the Housing Act 1996.

A receiver is under a duty to cease to act when all his costs, expenses, and liabilities
have been paid and he has sufficient funds to discharge the secured debt owed to
his debenture holder (and in respect of floating charge realizations, all sums owing
to the preferential creditors). Where he vacates office at the end of his receivership,
an administrative receiver gives notice to any liquidator who has been appointed
and to members of any creditors’ committee in the receivership. All receivers give
notice to the Registrar of Companies of ceasing to act, and that fact is noted on the
register of charges.

Because administrative receivership is very different fromi imiany other insolvency
processes, it is generally not addressed further in this charter.'

(d) Members voluntary liquidation

Although not an insolvency procedure (because it involves solvent companies),
mention must be made of members’ voluatery liquidation (MVL).

A company may be placed into MVL if-

1. A majority of the directors niake a declaration that the company is solvent."

2. A 75 per cent majority ¢f the members has resolved to place the company
into liquidation and ‘e appoint a specified insolvency practitioner as the
liquidator.

The MVL comniencss from the date upon which the resolution has been passed.
As at that date, the powers of the company’s directors can no longer be exercised.

If the liquidator subsequently forms the view that the company is in fact insol-
vent, then the MVL can (and should) be converted into a creditors’ voluntary

liquidation (CVL)."?

9 Feetum v Levy [2005] EWCA Civ 1601.

10 Reference should be made to the authoritative text on administrative receiverships:
G Lightman & G Moss on The Law of Administrators and Receivers of Companies, (4th edn, Sweet
& Maxwell, 2007).

1 Section 89 IA 1986.

12 As to which, see the next section.
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Once the company’s affairs are wound up and final accounts have been presented
to a meeting of creditors (and filed with the Registrar of Companies), the com-
pany is deemed to be dissolved at the expiration of three months.

(¢) Creditors voluntary liquidation

If a company is insolvent (and/or the directors are not in a position to swear a
declaration of solvency'3), a company can be placed into CVL if:

1. A 75 per cent majority of the members resolve to place the company into
liquidation and to appoint a specific insolvency practitioner as liquidator; and

2. A majority by value of the creditors present and voting at a creditors’ meeting
(held within 14 days of the shareholders’ meeting) pass a similar resolution.

If the creditors are not prepared to agree to the shareholders’ liquidator, then the
creditors’ choice prevails.

The CVL commences on the date upon which the members’ resaivtion is passed,
but the powers of the liquidator are limited until he is confirm=d at the creditors’
meeting.

As with an MVL, once the company’s affairs are wouna up and final accounts
have been presented to a meeting of creditors ((and filed with the Registrar
of Companies), the company is deemed to be dissolved at the expiration of
three months.

(f) Compulsory liquidation

Compulsory liquidation results frsm the petition of a creditor presented to the
court, seeking the winding vp ¢f the company. Generally such a petition is based
upon the inability of the comipany to pay its debts as they fall due. A company
is deemed unable to pav 'ts debts' either on a cash flow or a balance sheet
insolvency test:

1. ifacreditor (by assignment or otherwise) to whom the company is indebted in
a sum exceeding £750 then due has served on the company, by leaving it at
the company’s registered office, a written demand requiring the company to
pay the sum due and the company has for 21 days thereafter neglected to pay
the sum or to secure or compound for it to the reasonable satisfaction of the
creditor, or

2. if, in England and Wales, execution or other process issued on a judgment,
decree, or order of any court in favour of a creditor of the company is returned
unsatisfied in whole or in part, or

13" See above.
4 TA 1986,s 123.
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3. if it is proved to the satisfaction of the court that the company is unable to
pay its debts as they fall due,' or

4. if it is proved to the satisfaction of the court that the value of the company’s
assets is less than the amount of its liabilities, taking into account its contin-
gent and prospective liabilities.

A compulsory liquidation commences at the time of presentation of the winding
up petition (and not the date on which the order is made).'®

The directors’ powers cease at the date of the winding up order. The business of
the company ceases except to the extent necessary for it to be wound up.

Once the company’s affairs have been completed as far as possible, and a final
report has been presented to a meeting of creditors (and filed with the Registrar
of Companies), the company is deemed to be dissolved at the expiration of
three months.

(¢) Schemes of arrangement

Under section 899 Companies Act 2006,"7 a compazny can enter into a scheme of
arrangement to effect a compromise or arrangement with its creditors. Schemes
can be proposed by the company or any creditc~ 'S There is some current uncer-
tainty about the extent to which a scheme <z atfect proprietary interests.'

1. The first stage in the process is te make an application to the court for a
meeting of creditors to be sum:nctied. The scheme will become binding if it
is approved by 75 per cent ix value and the majority in number of each class
of creditors present and viting.

2. The second stage is foi the court to sanction the scheme.

Creditors can mount a challenge either at the convening hearing or the sanction
hearing. Generally tize basis for such challenges will either be upon the basis of the
improper class:fication of classes of creditors, that the creditors lacked sufficient
information, or that the schemes are unfair.

Like CVAs, schemes of arrangement terminate in accordance with their terms.

> Which includes contingent and prospective liabilities. How much these future liabilities will
be taken into accountis a fact-specific question, but generally will be brought into the balance where
the company is in a ‘run off” situation (Cheyne Finance Plc [2007] EWHC 2402 at 30-06).

6 Unless the winding up follows an administration.
7 Formerly Companies Act 1985, s 425.
'8 Or an administrator or liquidator.
9 Lebman Brothers International (Europe) [2009] EWHC 2141 (Ch).
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(h) Individual voluntary arrangements

An individual voluntary arrangement (IVA) is similar in effect to a CVA. There are
two potential routes to obtaining an IVA.

1. To apply for an interim order.?’ An interim order will be made by the court if
appropriate in the circumstances and if no interim order has been made in the
past 12 months.?! The debtor’s nominee then reports to the court, which can
(if satisfied) then call a meeting of creditors.?

2. Toask the court to call a meeting of creditors (having considered the nominee’s
report).?3

An IVA comes into effect if 75 per cent in value of the debtor’s creditors present
and voting vote in favour of the proposal, as long as that majority is also more

than 50 per cent of those creditors who are not connected to the debtor proposing
the IVA.

If approved, an IVA will bind all creditors who were entitled r¢ vote (and were
given notice), apart from secured and preferential creditors.?* Creditors may chal-
lenge an IVA if they have been unfairly prejudiced or if there has been a material
irregularity in the conduct of the meetings.

The IVA will terminate in accordance with the provisions of the IVA proposal
approved by creditors.

(i) Bankruptcy

In civil proceedings, a bankruptcy netivion can be presented against a debtor by
the debtor, his creditors, or the suveivisor of an IVA.2

A bankruptcy petition shalinot be presented to the court unless the debtor:26

1. is domiciled in England and Wales,?”
2. is personally preseivin England and Wales on the day on which the petition is
presented, or
3. atany time in the period of three years ending with that day—
(a) has been ordinarily resident, or has had a place of residence, in England
and Wales, or
(b) has carried on business in England and Wales.

Which carries with it a moratorium on proceedings by creditors.
21 1A 1986, s 255.
22 1bid, s 256.
23 Tbid, s 256A.
Unless those creditors also agree to be bound.
> 1A 1986, s 264.
Ibid, s 265.
27 As to which see Barlow Clowes International Ltd (In Liquidation) v Henwood [2008] EWCA
Civ 577.
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The first stage in presenting a creditor’s petition is to serve a written demand in the
prescribed form (known as a statutory demand).?® The debtor then has 21 days to
apply to set aside the statutory demand.?® If he does not do so (or if the debtor is
unsuccessful in such an application) a creditor may present a petition if the debt
exceeds £750, is for a liquidated sum, is a debt which the debtor appears either to
be unable to pay or to have no reasonable prospect of being able to pay, and there
is no outstanding application to set aside a statutory demand in respect of the debt
or any of the debts.3°

A debtor’s petition may be presented to the court only on the grounds that the
debtor is unable to pay his debts.>!

The court may make a bankruptcy order if the debt has neither been paid nor
secured or compounded for, and is a debt which the debtor has no reasonable
prospect of being able to pay when it falls due.32

A bankrupt is discharged from bankruptcy after one year, uiiess an application to
suspend that discharge is made before that time.?

(2) Powers and duties of office holders
(a) General duties

The general obligation of the office holder 'n each insolvency process identified
above3* is to maximize recoveries of assets and deal with all creditors fairly and
equally.

(b) Moratorium on claims agzinss the assets

One of the most importani preliminary tools in the arsenal of an office holder is
the moratorium upen ciaims that might diminish the assets of the debtor. The
extent of these staye is a matter of complexity. For present purposes it suffices to
identify the extencof the stay in each of the insolvency processes identified above.

Once a winding up order has been made, no action or proceeding shall be
proceeded with or commenced against the company or its property, except by
leave of the court and subject to such terms as the court may impose.3

28 TA 1986, s268.

23 Although a petition may be presented before the end of the 21-day period if there is a serious
possibility that the debtor’s property or the value of any of his property will be significantly dimin-
ished during that period and the petition contains a statement to that effect—IA 1986, s 270.

30 TA 1986, s 267.

! Ibid, s 272.
2 Ibid, s 271.
3 Ibid, s 279.
34 Save for administrative receivership, where the duties and obligations are more limited.

> 1A 1986, s 130.
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The stay in bankruptcy is also wide, but is not automatic. Once a bankruptcy
order has been made, the court may (and usually does) stay any action, execution,
or other legal process against the property or person of the bankrupt.3¢

As for voluntary arrangements:

1. Generally a CVA does not carry with it any stay, although ‘small company’

CVAs* have a limited 28-day moratorium.

2. Unlike a CVA, an IVA does provide for a moratorium for a debtor once an
interim order has been made by the court.3® During that time

(a) no bankruptcy petition relating to the debtor may be presented or
proceeded with,

(b) no landlord or other person to whom rent is payable may exercise any
right of forfeiture by peaceable re-entry in relation to premises let to the
debtor in respect of a failure by the debtor to comply with any term or
condition of his tenancy of such premises, except with tiie leave of the
court, and

(c) no other proceedings, and no execution or other lcgal process, may be
commenced or continued and no distress may beiev.ed against the debtor
or his property except with the leave of the cauu:

When a CVL is commenced, there is no automartc stay on proceedings against the
company (although any transfer or any alteratin in the status of the company’s
members is void without the liquidator’s :ar.ction). However, the liquidator or
any creditor or shareholder may apply to the court for a stay on any proceeding.
The court will not grant a stay autoriztically, but it will usually be granted where
proceedings have been commenced after the resolution of the members.

A scheme of arrangement carries with it no moratorium. However, the court ma
g y
grant a stay of proceedirigs :0 enable a company to implement the scheme.

(c) Claims available vo the office holder

There are many specific claims that arise on insolvency. Some are limited to liqui-
dators or trustees in bankruptcies. Others extend to administrators. None are
available to supervisors of IVAs or CVAs or to scheme administrators.

(i) Misfeasance (section 212 IA 1986) Misfeasance actions are available only
in a voluntary or compulsory liquidation, and not in an administration (or in
relation to individuals). An application may be made by the Official Receiver, a

36 Tbid, s 285.
37 With a limited turnover, balance sheet, and number of employees.
38 TA 1986, s 252.
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liquidator, or any creditor®® or contributory,* although no application may be
made against a former liquidator*' or administrator®? after his release without
leave of the court. No application may be made by a contributory except without
leave of the court, but there is no need for the contributory to prove that he will
benefit from any order made by the court.*?

Misfeasance claims are available against those who are or have been officers of the
company,* have acted as liquidators or administrative receivers of a company,* or
have taken part in the promotion, formation, or management of the company.
Misfeasance claims are also available against former administrators.*®

Misfeasance requires that a person has misapplied or retained, or become account-
able for, any money or other property of the company, or been guilty of any
misfeasance or breach of any fiduciary or other duty in relation to the company.
The most likely claims will be against former officers of the company as opposed
to against former office holders.

The court has awide power to make orders on a misfeasance application, requiring
a defendant to:#

1. repay, restore, or account for the money et pesperty or any part of it, with
interest at such rate as the court thinks iust; or

2. contribute such sum to the company’s ass=ts by way of compensation in respect
of the misfeasance or breach of fiduciary or other duty as the court thinks just.

Misfeasance covers the whole spectrein of a director’s duties including a breach of
duty of care owed to the company at common law,* including for negligence.*
Section 212 does not create any new liability or rights, but simply provides a
summary procedure for entorcing rights.

The limitation period for the claim brought under section 212 Insolvency Act is
the same as that applicable to the underlying claim.>'

39 Although any order made will only be in favour of the company, and not the creditor himself:
Oldham v Kyrris [2003] EWCA Civ 1506; [2004] BCC 111.

40 1A 1986, 5 212(3).

41 Tbid, s 212(4).

42 Tbid, para 75(6) of Schedule B1.

43 Ibid, s 212(5).
4 1bid, s 212(1)(a). This term includes directors (whether legally appointed, or shadow, or de
facto), managers, and secretaries (Companies Act 2006, s 1173).

45 1A 1986, s 212(1)(b).

46 Ibid, para 75 of Schedule B1.

47 Ibid, s 212(3).

48 Westlowe Storage & Distribution Ltd [2000] BCC 851.

4 D’Jan of London Ltd [1993] BCC 646.

>0 Continental Assurance Co of London Plc [2001] BPIR 733, para 393.

1 Eurocruit Europe Ltd (In Liquidation) [2007) EWHC 1433.

IS
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The court will be cautious in judging the actions of directors with the benefit of

hindsight.52

(ii) Fraudulent trading (section 213 IA 1986) Fraudulent trading actions are
available only in a voluntary or compulsory liquidation, and not in an administra-
tion (or in relation to individuals). Applications are made by the liquidator.

Ifin the course of the winding up of a company it appears that any business of the
company has been carried on with intent to defraud creditors of the company or
creditors of any other person, or for any fraudulent purpose,> the court may
declare that any persons who were knowingly parties to the carrying on of the
business are to be liable to make such contributions to the company’s assets as the
court thinks proper.> It should be noted that there is no scope for the court to
order payment to one particular creditor. Any order that is made must be compen-
satory alone, not punitive.>

The liquidator must demonstrate that there was been ‘actual disho:esty, involving
real moral blame’.>® Such applications are rarely brought, because of the easier
hurdle of wrongful trading applications.

Fraudulent trading is also a criminal offence.5” Criirinal proceedings can be
brought outside liquidation.

(iii) Wrongful trading (section 214 IA 19S&) Wrongful trading actions are
available only in a voluntary or compulsory liquidation, and not in an administra-
tion (or in relation to individuals). Applicacions are made by the liquidator.

If a company has gone into insolvent liquidation, and at some time before the
commencement of the winding up of the company, a director® of the company
knew or ought to have concluded that there was no reasonable prospect that the
company would avoid geinginto insolventliquidation, the court may declare that
that person is to be l'ubie to make such contribution (if any) to the company’s
assets as the court thiriks proper.>® Awards made by the court should be compensa-
tory and not punitive in nature.%

52 Facia Footwear Ltd (In Administration) v Hincheliffe [1998] 1 BCLC 218.
53 1A 1986,s213(1).

54 Tbid, s 213(2).

55 Morphitis v Bernasconi [2002] EWCA Civ 693; [2003] Ch 552.

56 Re Patrick and Lyon Ltd [1933] Ch 786.

57 Companies Act 2006, s 993.

58 Director is defined as including a ‘shadow director —IA 1986, s 214(7).
59 1A 1986, s 214(1)(2).

80 Re Produce Marketing Consortium Ltd (1989) 5 BCC 569.

v
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Insolvent liquidation is defined as the position if a company goes into liquidation
at a time when its assets are insufficient for the payment of its debts and other
liabilities and the expenses of the winding up.®'

In determining the facts which a director of a company ought to know or ascer-
tain, the conclusions which he ought to reach and the steps which he ought to take
are those which would be known or ascertained, or reached or taken, by a reason-
ably diligent person having both:#

1. the general knowledge, skill, and experience that may reasonably be expected
of a person carrying out the same functions as are carried out by that director
in relation to the company, and

2. the general knowledge, skill, and experience that that director has.

It is a defence for a director to show that he took every step with a view to minimiz-
ing the potential loss to the company’s creditors as (assuming him to have known
that there was no reasonable prospect that the company woeld avoid going into
insolvent liquidation) he ought to have taken.®? It is nor-a defence for the director
to show that he has acted honestly and reasonably and-ought fairly to be excused.5

N4

The limitation period for a claim under section214 is six years from the date on
which the liquidation commences.®

(iv) Invalid floating charges (section 245 IA 1986) Proceedings to attack
invalid floating charges are available in a voluntary or compulsory liquidation,
and in an administration (but rot ‘i relation to individuals). Applications are
made by the liquidator or admiruscrator.

A charge which, as created, was a floating charge®® on the company’s undertaking
or property created a: a relevant time’ is invalid except to the extent of the
aggregate of:

1. the value of s¢.inuch of the consideration for the creation of the charge as con-
sists of money paid, or goods or services supplied, to the company®” at the same
time as, or after, the creation of the charge;®®

o

1 TA 1986, s 214(6).
2 Tbid, s 214(4).
3 Ibid, s 214(3).
4 Re Produce Marketing Consortium Ltd (1989) 5 BCC 569. As a result, Companies Act 2006,
s 1157 does not apply.
65 Re Farmizer (Products) Ltd [1997] BCC 655.
66 And therefore including any charge which has since become a fixed charge—IA 1986, s 251.
67 Payments made to a company’s bank account to reduce an overdraft are not made ‘to the
company' —Re Fairway Magazines [1992] BCC 924.
88 This figure is defined as the value of any goods or services supplied by way of consideration for
afloating charge, such value being the amount in money which at the time they were supplied could
reasonably have been expected to be obtained for supplying the goods or services in the ordinary

o o o
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2. the value of so much of that consideration as consists of the discharge or reduc-
tion, at the same time as,%° or after, the creation of the charge, of any debt of
the company; and

3. the amount of such interest (if any) as is payable on the amount falling within
the two previous subparagraphs in pursuance of any agreement under which
the money was so paid, the goods or services were so supplied, or the debt was
so discharged or reduced.

The ‘relevant time’ is defined as:

1. in the case of a charge which is created in favour of a person who is connected?
with the company, at a time in the period of two years ending with the onset
of insolvency;”"

2. in the case of a charge which is created in favour of any other person, at a time
in the period of 12 months ending with the onset of insolvency;

3. in either case, at a time between the making of an administraricn application
in respect of the company and the making of an administracion order on that
application; or

4. in either case, at a time between the filing with the cetirt of a copy of notice of
intention to appoint an administrator under paiagiiph 14 or 22 of Schedule
B1 and the making of an appointment under that paragraph.

course of business and on the sam= =1 (apart from the consideration) as those on which they were

supplied to the company—IA 1984, s 245(6).

69 This is a question of ficcand degree, but any time lag must be so short as to be regarded as
minimal—Re Shoe Lace 1:411992] BCC 367.

70" A person is connected with a company if he is a director or shadow director of the company or
an associate of a director or an associate of the company (IA 1986, s 249). An associate is the subject
ofavery complex definition in IA 1986, s 435, including spouses, partners, children, siblings, aunts,
and uncles (including step relations and illegitimate relatives), employees, trustees, and controlling
shareholders.

7' The onset of insolvency is defined in IA 1986, s 245(5) as follows:

* in a case where this section applies by reason of an administrator of a company being
appointed by administration order, the date on which the administration application is
made,

* in a case where this section applies by reason of an administrator of a company being
appointed under paragraph 14 or 22 of Schedule B1 following filing with the court of a
copy of notice of intention to appoint under that paragraph, the date on which the copy of
the notice is filed,

* in a case where this section applies by reason of an administrator of a company being
appointed otherwise than as mentioned in the previous two subparagraphs, the date
on which the appointment takes effect, and

* where a company is going into liquidation, the date of the commencement of the
winding up.
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1.69

1.70

1.71
1.72

England and Wales

Where a company creates a floating charge in favour of a person who is not
connected with the company, that time is not a relevant time unless the
company:

1. is at that time unable to pay its debts as they fall due;
2. becomes unable to pay its debts as they fall due in consequence of the transac-
tion under which the charge is created.

(v) Transactionsatanundervalue (sections238and339IA1986) Proceedings
to recover transactions at an undervalue are available in a voluntary or compulsory
liquidation, in administration, and in bankruptcy. Applications are made by the
liquidator, trustee in bankruptcy, or administrator.

Where the company or individual have at the ‘relevant time’ entered into a trans-
action with any person at an undervalue, the court shall make such order as it
thinks fit for restoring the position to what it would have been if the company had
not entered into that transaction.”?

A company or individual enters into a transaction with a person at an under-
value if:73

1. the company or individual makes a gift to 1ot person or otherwise enters into
a transaction with that person on terms thet provide for the company or indi-
vidual to receive no consideration;

2. the company or individual enteic 11to a transaction with that person for a
consideration the value of whicti; 1n money or money’s worth, is significantly
less than the value, in mon<y or money’s worth, of the consideration provided
by the company or individual; or

3. (in the case of an individual only) the individual enters into a transaction with
that person in-consideration of marriage or the formation of a civil
partnership.’#

Creation of a security is not a transaction at an undervalue.”

In considering the relevant ‘transaction’, the court may consider a series of linked
transactions as one ‘transaction’.’®

~

2 1A 1986, ss 238(3) and 339(2).
Ibid, ss 238(4) and 339(3).
4 Tbid, s 339(3)(b).
75 Re MC Bacon [1990] BCC 78, although this has been doubted in Hill v Spread Trustee Co Ltd
[2006] EWCA Civ 542; [2006] BCC 646.
78 Phillips v Brewin Dolphin Bell[2001] 1 WLR 143.

N~
w
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The court will not make an order in respect of a transaction at an undervalue in ~ 1.73
relation to a company if it is satisfied:””

1. that the company which entered into the transaction did so in good faith and
for the purpose of carrying on its business; and

2. that at the time it did so there were reasonable grounds for believing that the
transaction would benefit the company.

In relation to a company, the time at which a company enters into a transaction  1.74
atan undervalue is a ‘relevant time’ if the transaction is entered into:”®

1. between the making of an administration application in respect of the com-
pany and the making of an administration order on that application; or

2. between the filing with the court of a copy of notice of intention to appoint an
administrator under paragraph 14 or 22 of Schedule B1 and the making of an
appointment of an administrator under that paragraph; or

3. at any other time during the period of two years ending with the onset of
insolvency.”®

Where a company enters into a transaction at an undervolue in the time periods  1.75

specified above is not a relevant time unless the company:3°

1. is at that time unable to pay its debts;
2. becomes unable to pay its debts in conseaucnce of the transaction.

A company is presumed to be unable to va; its debts at that time where thereisa  1.76
transaction at an undervalue entered into'by a company with a person who is con-
nected with the company.

In relation to an individual, e ‘televant time’ is if the transaction is entered into ~ 1.77
ata time in the period of five years ending with the day of the presentation of the
bankruptcy petition ori which the individual is adjudged bankrupt.

Where an individual enters into a transaction at an undervalue, that time isnota  1.78
relevant time8' unless the individual:82

1. isinsolvent at that time; or
2. becomes insolvent in consequence of the transaction.

77 1A 1986, s 238(5).

78 Ibid, s 240(1).

79 As to which see n 71 above, with the addition that ‘onset of insolvency’ where a winding up
follows an administration, is the date on which the administration appointment was made—IA
1986, s 240(3)(d).

80 Tbid, s 240(2).

81 Although if the transaction is entered into in the period of two years or less before the bank-
ruptcy order is made, there is no need to prove insolvency.

82 TA 1986, s 341(2).
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1.80

1.81

1.82

1.83

1.84

1.85

1.86

England and Wales

An individual must be insolvent on a cash flow or balance sheet basis. He is pre-
sumed to be insolvent in relation to any transaction at an undervalue which is
entered into by an individual with a person who is an associate®? of his (otherwise
than by reason only of being his employee).

The relevant limitation period for a transaction at an undervalue is either six years
(if the claim is essentially one to recover money) or 12 years (if it is not) .8

A transaction at an undervalue claim can be brought against someone who is
outside the jurisdiction.®

(vi) Preferences (sections 239 and 340 IA 1986) Proceedings to recover prefer-
ences are available in a voluntary or compulsory liquidation, in administration,
and in bankruptcy. Applications are made by the liquidator, trustee in bankruptcy,
or administrator.

Where the company or individual has at the ‘relevant time’ given a preference to
any person, the court shall make such order as it thinks fiz for restoring the posi-
tion to what it would have been if the company or ind'vidual had not given that
preference.

A company or individual gives a preference to-a nerson if:%

1. that person is one of the creditors of tlic. company or individual or a surety
or guarantor for any of the debts o: other liabilities of the company or
individual, and

2. the company or individual docs anything or suffers anything to be done which
has the effect of putting that person into a position which, in the event of the
company going into insolvent liquidation or the individual becoming bank-
rupt, will be better than the position he would have been in if that thing had
not been done.

The court will not make an order under this section in respect of a preference
given to any person unless the company or individual which gave the preference
was influenced in deciding to give it by a desire to put that person in a better
position.¥

A company or individual who has given a preference to a person connected with
the company or individual (otherwise than by reason only of being its employee)

83 As to which see n 70 above.

84 Re Priory Garages (Walthamstow) Ltd [2001] BPIR 144.
85 Re Paramount Airways Ltd [1993] Ch 223.

86 A 1986, ss 239(4) and 340(3).

7 1bid, ss 239(5) and 340(4).

(<]
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at the time the preference was given is presumed, unless the contrary is shown, to
have been influenced in deciding to give it by such a desire.®

The fact that something has been done in pursuance of the order of a court does
not, without more, prevent the doing or suffering of that thing from constituting
the giving of a preference.8®

In relation to a company, a time is a relevant time:

1. if a preference is given to a person who is connected with the company®
(otherwise than by reason only of being its employee), at a time in the period
of two years ending with the onset of insolvency;*!

2. in the case of a preference which is not also a transaction at an undervalue and
is not given to a connected person, ata time in the period of six months ending
with the onset of insolvency;

3. atatime between the making of an administration application in respect of the
company and the making of an administration order on that apoiication; and

4. atatime between the filing with the court of a copy of natice of intention to
appoint an administrator under paragraph 14 or 22 ¢f Scnedule B1 and the
making of an appointment under that paragraph.

Where a company gives a preference, that time is r.ot a relevant time for the
purposes of section 238 or 239 Insolvency Act anless the company—

1. is at that time unable to pay its debts; o=
2. becomes unable to pay its debts in consequence of the preference.

The time at which an individua! gives a preference is a ‘relevant time’ if the
preference is given:

1. in the case of a preference which is not a transaction at an undervalue and is
given to a person vhe 1s an associate®? of the individual (otherwise than by
reason only of betng his employee), ata time in the period of two years ending
with that day; and

2. inany other case of a preference which is not a transaction at an undervalue, at
a time in the period of six months ending with that day.

Where an individual gives a preference that time is not a relevant time for the
purposes of Insolvency Act, ss 339 and 340 unless the individual—

1. isinsolvent at that time; or
2. becomes insolvent in consequence of the preference.

88 Tbid, ss 239(6) and 340(5).
8 Tbid, ss 239(7) and 340(6).
As to which see n 70 above.
As to which see n 71 above.
As to which see n 70 above.
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England and Wales

An individual is insolvent if he is insolvent on a cash low or balance sheet basis.

The relevant limitation period for a preference claim is either six years (if the claim
is essentially one to recover money) or 12 years (if it is not).%

A preference claim can be brought against someone who is outside the
jurisdiction.®*

(vii) Orders that can be made by the court on preferences or transactions at an
undervalue The court has a very wide discretion as to the types of orders it can
make, including undoing the transaction in whole or in part.

The court can impose any obligation on any person whether or not he is the per-
son with whom the company in question entered into the transaction or (as the
case may be) the person to whom the preference was given; but such an order®>—

1. cannot prejudice any interest in property which was acquired from a person
other than the company or individual and was acquircd in good faith and
for value; and

2. shall not require a person who received a benefit fram tne transaction or prefer-
ence in good faith and for value to pay a sum te thw office holder, except where
that person was a party to the transaction ¢i the payment is to be in respect of
a preference given to that person at a timie when he was a creditor of the
company or individual.

Where a person has acquired an interest in property from a person other than the
company or individual, or has received a benefit from the transaction or prefer-
ence, and at the time of that 2cquisition or receipt:

1. he had notice of the fiansaction or the preference and of the insolvency
proceedings; or

2. he was connected with, or was an associate of, either the company in question
or the pershri with whom that company entered into the transaction or to
whom that company gave the preference,

then, unless the contrary is shown, it is presumed that the interest was acquired or
the benefit was received otherwise than in good faith.

(viii) Transactions to defraud creditors (section 423 1A 1986) An office holder
or a creditor (or a ‘victim®®) of a transaction at an undervalue may apply to the

©
w

Re Priory Garages (Walthamstow) Ltd [2001] BPIR 144.

9 Re Paramount Airways Ltd [1993] Ch 223.

1A 1986, ss 241(2) and 342(2).

Such concept is to be interpreted very flexibly—Hill v Spread Trustee Co Ltd [2006] EWCA
Civ 542; [2006] BCC 646.

©o
o wv
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court for relief if that transaction at an undervalue was entered into by a company
or an individual for the purpose:

1. of putting assets beyond the reach of a person who is making, or may at some
time make, a claim against him, or

2. of otherwise prejudicing the interests of such a person in relation to the claim
which he is making or may make.

This action is available outside formal insolvency procedures as well as inside
them. The court has a very wide discretion as to the orders which it may make®’
but such an order:

1. shall not prejudice any interest in property which was acquired from a person
other than the debtor and was acquired in good faith, for value, and without
notice of the transaction, or prejudice any interest deriving from such an
interest; and

2. shall not require a person who received a benefit from the transaciion in good
faith, for value, and without notice of the relevant circumstances to pay any
sum unless he was a party to the transaction.

The limitation period for a section 423 claim is 12 yeais running from the date of
the bankruptcy order or the commencement of the liquidation.®®

A claim based upon transactions to defraud wreditors can be brought against
someone who is outside the jurisdiction.®

(ix) Disqualification of directors The ccurt hasavery wide power to disqualify
the officers (director, secretary, ana shiadow directors), liquidators, receivers, or
managers of companies undes the Company Directors Disqualification Act.
There are a number of specific circumstances in which such an order may be
made, but usually the al'egation made is that the person is ‘unfit’ to be a director
of a company.

If a disqualification order is made, for a specified period beginning with the date
of the order, the person against whom the order is made shall not, for a period of
between two and 15 years (depending on the seriousness of his errors):

1. beadirector of a company;

2. actas a receiver; or

3. in any way, whether directly or indirectly, be concerned or take part in the
promotion, formation, or management of a company, unless (in each case) he
has the leave of the court.

97 1A 1986, s 425.
9% Hill v Spread Trustee Co Ltd [2006] EWCA Civ 542; [2006] BCC 646.
9 Re Paramount Airways Ltd [1993] Ch 223.
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(3) Insolvency tools for domestic and international asset tracing

(a) Definition of property

An office holder will take over all the ‘property’ of a company or an individual.
Property is very widely defined'® as including money, goods, things in action,
land, and every description of property wherever situated and also obligations and
every description of interest, whether present or future or vested or contingent,
arising out of, or incidental to, property.

(b) Public examinations

The court has wide powers to order public examinations.
In relation to a company:'°'

1. Where a company is being wound up by the court, the Official Receiver may
at any time before the dissolution of the company apply to the court for the
public examination of any person who—

(a) isor has been an officer of the company; or

(b) has acted as liquidator or administrator of tiic company or as receiver or
manager of its property; or

(c) any person who is or has been concern=a or has taken part, in the promo-
tion, formation, or management ¢i ‘ix¢ company.

2. The following people may take partin the public examination:

(a) the Official Receiver;

(b) the liquidator of the company;

(c) any person who has he=1i appointed as special manager of the company’s
property or business;

(d) any creditor of the company who has tendered a proof or, in Scotland,
submitted a'claim in the winding up;

(e) any conriibutory of the company.

In relation to an individual, the position is very similar,'® but only the bankrupt
may be examined.

(c) Getting in the property of the company or the bankrupt

An administrator, administrative receiver, liquidator, or provisional liquidator
can apply to the court for an order requiring any property, books, papers, or

100 1A 1986, s 436.
101 Ibid, s 133.
102 Tbid, s 290.

20



A. Insolvency Law in England and Wales

records to which the company appears to be entitled'® to be returned to the office

holder.
Where the office holder:

104 which is not property of the company,

1. seizes or disposes of any property
and

2. at the time of seizure or disposal believes, and has reasonable grounds for
believing, that he is entitled (whether in pursuance of an order of the court or

otherwise) to seize or dispose of that property,

The office holder is not liable to any person in respect of any loss or damage result-
ing from the seizure or disposal except in so far as that loss or damage is caused by
the office holder’s own negligence; and he has a lien on the property, or the pro-
ceeds of its sale, for such expenses as were incurred in connection with the seizure
or disposal.

(d) Section 235 and section 366 IA 1986

In relation to a company, an administrator, administrativ= rzceiver, liquidator, or
provisional liquidator can apply to the court for an atderrequiring the following
people to assist him:1%

1. those who are or have at any time been offic:rs of the company;

2. those who have taken part in the formacion of the company at any time within
one year before the effective date;

3. those who are in the ‘employment’ oi the company, or have been in its employ-
ment (including employment:inder a contract for services) within that year,
and are in the officer hold<is