
Introduction

According to a fundamental assumption of Western legal thinking,
the making of law is conceptually, normatively, and institutionally
distinct from its understanding and application.1 Legislation—a
means of political domination—is authoritative ratione imperii.
Thus, according to a modern writer, a statute or codification binds
its addressees, ‘ . . . if it has been issued in the duly prescribed way by
a duly authorised organ and does not violate higher-ranking law, in
short, if it is authoritatively issued’.2 In basically the same way, the
Roman lawyer Ulpian had argued that the Emperor’s commands
were vested with the force of law: ‘Quod principi placuit, legis habet
vigorem’.3 Whether such legislation is based on reasonable, well-
considered argument does not matter: in principle, Parliament
may—within the relevant constitutional confines—arbitrarily
implement whatever legal rule it chooses.

In contrast, legal writing, especially doctrinal texts written by
legal scholars, can only be authoritative imperio rationis. Doctrinal
argument relates, in an essentially descriptive way, to legislative
texts.4 Legal writing, accordingly, can assume authority only insofar
as these texts are vague5 or contain ‘gaps’ that need to be filled by
means of constructive, innovative legal argument. The same is
basically true for judicial decisions which are expected to give
expression to and apply the law actually in force.6 According to
civilian doctrine, the finding of a ‘gap’ in the law determines whe-
ther a judge is empowered to develop the law in a constructive,

1 Ulpian D. 1,4,1,1; Justinian C. 1,14,12, claiming that the right to interpret the law
authoritatively was a prerogative of the prince; Gl. Ord., gl. suo proprio ad D. 1,1,9:
‘solus princeps possit facere leges’. See below 29 ff.

2 Alexy, Begriff und Geltung, 142 f. / Argument from Injustice, 87.
3 Ulpian D. 1,4,1 pr.: ‘ . . . utpote cum lege regia, quae de imperio eius lata est,

populus ei et in eum omne suum imperium et potestatem conferat’.
4 Ernst, ‘Gelehrtes Recht’, 10 f., 15 ff. and passim.
5 Alexy, Theorie der juristischen Argumentation, 334 ff.; Zimmermann and Jansen,

‘Quieta Movere’, 303 f. 6 See below 87 f.
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innovative way.7 What is more, even where the law is vague or
contains gaps, legal writing and judicial decisions are usually of
persuasive authority only; hence, there is normally no room for
arbitrary decision making. The authority not only of scholarly
writing, but also of judicial precedent normally rests on the quality
of the reasoning process employed. In most legal systems, even well-
established judge-made law may be reversed in light of superior
countervailing arguments.

This picture of the legal system is often connected with further
assumptions. One is the idea that the validity of all law ultimately
derives from the state alone.8 Indeed, during the 20th century nearly
all private law disputes discussed in academic literature had been, or
could have been, brought before the state’s courts, which applied, as a
matter of course, a nation state’s law. Usually, this was neither per-
ceived as problematic nor in any sense as peculiar: was it not obvious
that all law’s validity depended on the state?9 In fact, when authors
such as Hans Kelsen described the positive law’s validity and identity
as conceptually dependant on a single basic norm (Grundnorm) and
thus presupposing a sovereign’s authority,10 they gave expression to a
common understanding. The law was exclusively made by legislators,
administrations, and, in a limited way, by the courts authorized to do
so. Hence, it was even argued that customary law existed only to the
extent it had been recognized as such in judicial precedent.11 True,
the position of other authors, especially of H.L.A. Hart, was more
complex. Hart did not conceptually identify the law with the state.
He meant his concept to capture also the ‘early law of many societies’,
and he was thus prepared to relate a rule of recognition directly to
authoritative legal texts.12 Nevertheless, Hart’s analysis seems to have

7 Cf. Canaris, Lücken im Gesetz, 6; cf. also 17 f., 19 ff.
8 Cf. Ehrlich, ‘Internationales Privatrecht’, 425: ‘Jetzt ist es selbstverständlich nur der

Staat, der bestimmt, welches Recht in seinen Gemarkungen gelten solle’. See also
Michaels, ‘The Re-State-Ment of Non-State Law’, 1245 f.

9 For a non-representative sample of authors from various traditions, see Röhl, All-
gemeine Rechtslehre, 184 ff., 186, 282 ff.; Grimm, ‘Rechtsentstehung’, 41: ‘Produkt
staatlicher Entscheidung’; J. Braun, Einführung in die Rechtswissenschaft, 216 ff.; Unger,
Knowledge and Politics, 1975, 281–284. For a succinct summary, see Bodenheimer,
Jurisprudence, 52 ff. 10 Kelsen, Reine Rechtslehre, 196 ff. / Pure Theory, 193 ff.

11 Raz, ‘Legal Principles and the Limits of Law’, 825, 848 f. The point had been left
open by Hart, Concept of Law, 64. 12 Hart, Concept of Law, 94 ff., 100.
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taken the modern states as typical examples of legal systems of pri-
mary and secondary norms.13 Moreover, he also held that legal sys-
tems were necessarily unified by one basic rule of recognition.14 Even
if such a rule could be complex embracing different criteria for both
statutory and common law, it therefore had to be well-structured in
that the ‘several criteria are ranked in order of relative subordination
and primacy’ and ‘one of them is supreme’.15 Seen from a historical
perspective, however, such a unification of the law was only an
achievement of the modern state. Earlier legal systems were essen-
tially pluralistic in that there was no clear hierarchy between different
subsystems and sources of the law;16 and similar features, it will be
shown, can be observed in present law, as well.17 Thus, even Hart’s
highly influential formulation of the concept of law was closely, even
if not conceptually, connected with the modern state.

A final related assumption is that the political leaders of a state—
princes, governments, and parliaments—usually pronounce their
political will by means of mandatory legislation, whereas academic
lawyers are expected to express their views in learned textbooks or
commentaries which apply and interpret such legislation. Likewise,
the function of the judiciary is primarily seen as applying the
(states’) law. It follows that the development of legal systems is seen
as largely determined by the political process. Even if legislation is
vague and if judges cannot be restrained to being les bouches de la loi,
they have, of course, to obey to the law. The legal profession, i.e.
academics, judges, and practising lawyers, may only develop the law
within the limits of the actual legal system and thus within the
legislative constraints determined by the political government.
Indeed, the idea of a codification has, since the 19th century, been
connected with the two political ideals that the law should be found
in a publicly accessible legislative text and that it could be seen as an
expression of a people’s political will. These ideals in turn pre-
suppose a concept of law that describes legal rules as resulting from
and being determined by the political process.

13 Hart, Concept of Law, 79, 114 ff.
14 Hart qualified this assumption only in the context of public international law:

Concept of Law, 213 ff. 15 Hart, Concept of Law, 95, 100 f., 105 f.
16 Below 30 f.
17 See for the conceptual questions below 41 ff.
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1. Problems

During the 20th century, many of these ideals and assumptions
have been challenged. Common-law theorists argued that the posi-
tivistic separation of legislation and law-making on the one hand
and its description or application on the other does not adequately
capture the nature of common law, at least if common law is not
seen as a system of legal rules based on precedent, but rather as
custom and reason in foro:18 customary law consisting of a ‘body of
practices observed and ideas received by a caste of lawyers’.19 More
generally, scholars studying legal transplants and receptions funda-
mentally questioned the idea of the law being essentially determined
by the political process.20

At the same time, it became apparent that none of the political
ideals connected with the concept of codification has ever been
achieved.21 On the one hand, codifications never made the law
accessible to laymen: even if it is true that a Frenchman used to
carry his Code civil with him, it is unlikely he understood it. On
the other hand, codifications have never been written by legislators
in Parliament and often not even by governmental administra-
tions, but by commissions of scholars and other legal experts.22 A
democratic legitimization of the codification idea may therefore be
regarded as artificial. This is not to say, of course, that core areas of
private law should be independent of democratic decision mak-
ing.23 But it is difficult to deny that private law is in fact largely
autonomous against political decision making. Hence, as a matter
of fact, there must be other sources legitimizing the practice of
private law.24

18 Postema, ‘Philosophy of the Common Law’, 590 ff.; cf. also id., ‘A Similibus ad
Similia’.

19 Simpson, ‘Common Law and Legal Theory’, 77–99, 94.
20 Graziadei, ‘Comparative Law as the Study of Transplants and Receptions’, 463 ff.
21 This is discussed in more detail in Jansen and Michaels, ‘Private Law and the

State’, 380 ff.
22 J. Schröder, ‘Rechtsdogmatik und Gesetzgebung’, 37 f.
23 Such an argument is made by Smits, ‘European Private Law and Democracy’. The

classical democratic ideal is defended by Rödl, ‘Law Beyond the Democratic Order?’
24 Among those are ‘democratic’ procedural values of discursive participation and

transparent decision making; see below 100 ff.
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In addition, neither the rise of the nation state nor the codifica-
tions really changed the structure and method of legal reasoning.25

As a result, codifications never rendered the law static. Codifying
legislation has not prevented later legal change by academic argu-
ment and judicial activity.26 Yet, changes of the law resulting from
its judicial ‘application’ often have a retroactive effect. Therefore,
the legal professions have increasingly become aware, not only in the
common law but also in codified legal systems, of the necessity of
protecting the citizens’ reliance on the law developed, besides stat-
utory law and codifications, by judges and legal scholars.27 In such
an argument, legislation and judge-made law are largely equated.
Even if the distinction between the making of the law and its
interpretation and application may be clear in theory, it is difficult
to apply in legal practice.

2. Plan of the book

This book seeks to further clarify the classical understanding of the
legal process in general, and of codifications in particular. The
analysis will focus on specific legal texts and their form, rather than
on legal rules. Here, the main argument proceeds from the historical
observation that—before and besides the modern legislative
codifications—there have always been non-legislative codifications
and other basic reference texts:28 law books, laying down a com-
prehensive body of norms, which were not issued by legislators but
nevertheless were regarded as effectively binding in legal discourse.
Famous examples include the Corpus iuris civilis during the times of
the ius commune, the Saxon Mirror, and the Decretum Gratiani.

25 Donahue, ‘Private Law’, 136 f.; Behrends, ‘Bündnis zwischen Gesetz und Dog-
matik’, 13. 26 See below 18 f.

27 Alexander and Sherwin, ‘Judges as Rule Makers’, 28 ff.; for civilian systems
Zimmermann and Jansen, ‘Quieta Movere’.

28 The concept of a codification is understood in this book narrowly, as a written
body of norms, which regulate a large part of the law in a comprehensive and therefore
systematic way. It is a concept which historically did not appear before the enlight-
enment and thus does not fit well with earlier eminent codices, such as Justinian’s Corpus
iuris that were not systematic in structure (cf. below at 16). Yet, as far as the authority of
basic legal reference texts is concerned, these pre-enlightenment codices must be included
in the present analysis.
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Today, comparable basic legal texts are often the work of ‘private’,
state-independent institutions or groups. Thus, the American Law
Institute’s Restatements of the Law have long become a well-
established element of the American legal system. They have
achieved quasi-legislative authority that may of course be criti-
cized,29 but cannot be seriously disputed anymore. As observers
have noted, ‘(i)n some states, where there is no conflicting statute or
earlier case law, the Restatements are the law’.30 Similar develop-
ments are on the global level, the International Institute for the
Unification of Private Law (UNIDROIT)’s Principles of Interna-
tional Commercial Contracts 31 (PICC): rules of an alleged new ‘lex
mercatoria’32 for international arbitration and trade.33 On the
European level, the Principles of European Contract Law (PECL),
prepared by the Lando Commission on European Contract Law,
have had a significant unifying effect on the last decade’s develop-
ment of private law;34 and the Lando Commission’s work has been
continued by other groups, such as the European Group on Tort
Law, the Study Group on a European Civil Code, and the Research
Group on EC Private Law (Acquis Group). All these groups have
presented ‘Principles’ of European private law: comprehensive
bodies of basic rules which are meant to become a textual founda-
tion for a new European ius commune.35 Indeed, all these texts, both
on the global and the European level, very much look like a modern
codification, but lack the political authority of a state or a state-like
legislator.

Scholars have recently coined the concept of ‘private codification
(codification privée, Privatkodifikation)’ for such texts of authority,

29 For an overview of critique directed against the American Law Institute and its
Restatements, see Frank, ‘Law Institute’, 620 ff.; Adams, ‘Blaming the Mirror’; Hesse-
link, ‘Choices Made by the Lando Commission’, 77 ff., all with further references.

30 Frank, ‘Law Institute’, 638 f.; Zekoll, ‘Law Institute’, 115 ff. For further detail, see
below 50 ff. 31 See also Bonell, International Restatement.

32 See Michaels, ‘The true lex mercatoria’, 448, 457 ff.
33 Cf. also PICC-Commentary/Vogenauer, Introduction [11]. Other attempts of

restatements of international commercial custom are the INCOTERMS and model
standard contract forms; examples are the ICC model contracts on subjects such as
commercial agency or sales. Yet, only the PICC use the traditional legislative form of a
codification.

34 Zimmermann, ‘Comparative Law and the Europeanization of Private Law’, 560 ff.,
563. 35 See for all below 59 ff.

Introduction6

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



and indeed, such texts are usually written by ‘private’ groups of
lawyers.36 Nonetheless, it may be doubted whether it is fully ade-
quate to describe the professional activity of legal scholars, the main
actors in this process, as ‘private’. Indeed, European academics are
usually based at state universities; and although their academic
activity may be protected by the constitutional guarantee of aca-
demic independence, they have often identified themselves with
their respective state to a remarkable degree.37 Similarly, most
American lawyers who engaged themselves in the American Law
Institute strongly identified with the American society and acted out
of a feeling of ‘public duty’,38 although they were either professors
at private law schools or worked for private law firms. Such jurists
do not promote their own individual interests or the interests of a
particular pressure group when drafting a system of transnational
principles (they may have an interest in having their name on the
codification, though). It may thus be misleading to characterize
them as ‘private actors’ in the legal system. Therefore, in this book,
the concept of a ‘non-legislative codification’ will be used. On the
one hand, this term shall indicate that such codifications are not
based on a sovereign’s will and are drafted outside the political
sphere of states and governments. On the other hand, unlike
genuinely private self-regulation, these codifications are drafted by
actors without substantial interests in the legal matters regulated.
Rather these actors act in pursuit of what they perceive as the
common public good.

The existence of non-legislative codifications should be taken as a
reason for further reconsidering the relation of political domination
and the legal process, of auctoritas and ratio (or scientia), of law
making and law application, and especially the relation of private
law and the state. The focus is on legal reference texts and on the
authority that is attributed to them by those working in the legal

36 Kessedjian, ‘La codification privée’, 135–149; Michaels, ‘Privatautonomie und
Privatkodifikation’, 590 f.; for further references, see PICC-Commentary/Michaels, Pre-
amble I [5]; cf. also Snyder, ‘Private Lawmaking’; Bachmann, Private Ordnung, 37 ff.

37 Cf. Lepsius, ‘Taking the Institutional Context Seriously’; Haferkamp, ‘Science of
Private Law’, 258 ff., both with further references.

38 ALI, ‘Report of the Committee Proposing the Establishment of an American Law
Institute’, 29: ‘fulfillment [sic] of a public duty’.
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system, i.e. by the professional lawyers applying and interpreting
those texts. Of course, this focus on written reference texts and on
the legal profession throughout this book may be criticized as sug-
gesting an inappropriately normative39 and even elitist concept of
the law, which is based exclusively on the views of legal elites and
does not take into account the views of the public. However, the
concept of law is determined from within the legal discourse, and
the legal discourse is strongly professionalized in all European and
indeed in all Western legal systems. Therefore, the legal profession
is probably the most important group for an empirically adequate
reconstruction of the legal systems’ rules or processes of recogni-
tion.40 For the same reason, written reference texts must be regarded
as a foundation of the legal system, if the legal profession normally
takes such texts as a ‘source of the law’ and thus as an ultimate
justification of legal argument.

The focus on specific legal texts and on their authority in legal
discourse will make apparent that private law mostly has been and
still is to a large degree autonomous from political domination.
Thus, it may be said that private law is beyond the state. Non-
legislative codifications are no modern peculiarity. It is thus an
oversimplification to base private law essentially or conceptually
on the state or a Parliament’s or government’s political will. Rather,
jurists should try to identify the factors determining the applic-
ability and authority of basic legal texts as sources of the law. This
would enable them to understand the processes by which partici-
pants to legal discourse accept a legal text as ultimate authority
without requiring further justification for doing so.41 This book is a
first step towards such analysis.

It is doubtful whether such issues can be addressed appropriately
by philosophical reflection and analysis alone. A broader empirical
basis may be helpful for such a study. In this work, such a basis will

39 Indeed, the use of a highly normative concept, such as ‘legal profession’, is dan-
gerous from a methodological point of view; see Bourdieu and Wacquant, Reflexive
Sociology, 235 ff., 242 ff. Yet, being aware of the dangers of an uncritical use of such a
concept may help avoiding most of them.

40 Cf. similarly Hart, Concept of Law, 60, 109 f.; even more narrowly Simpson,
‘Common Law and Legal Theory’, 95: ‘most powerful members’.

41 See, more detailed, below 41 ff.
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be provided by historical and comparative observations (Part I,
Chapters 1 and 2).42 I will compare, on the one hand, texts from
different times and legal cultures, and, on the other hand, legislative
codifications and non-legislative reference texts. Such a broad and
complex comparison will reveal common textual structures (Part II,
Chapter 3) and general factors contributing to the authority of
reference texts (Chapter 4). Some of these factors, such as the pro-
cedural ideals of fair representation and transparent decision mak-
ing, may come as little surprise for many lawyers, as they are often
discussed in present debates as criteria of a norm’s legitimacy. Other
criteria, though, such as the formal presentation of a text, have
mostly been underestimated in legal discourse. Nevertheless, such
factors will be shown to be of the utmost importance for a legal
text’s authority.

In accordance with the basically empirical approach of this book,
the perspective chosen must be the descriptive point of view of an
external observer of legal systems. Hence, the focus here is not on
the constitutional principles of legislative and judicial law-making,
but rather on the factors de facto explaining the authority of non-
legislative codifications. The applicability of a text as an authori-
tative legal reference always depends on its recognition by the
individual members of the relevant legal profession, and such
recognition is usually based on certain reasons or motives. However,
not all those reasons and motives are necessarily valid arguments, if
seen from the internal perspective of the law. Hence, such factors
will not always be openly addressed in legal discourse. What is
more, it should not even be presupposed that all these factors have
the status of reasons for action, on which jurists consciously base
their professional behaviour. Indeed, jurists have often applied refer-
ence texts without even asking for reasons to do so. Mostly, they
simply followed a common, generally acknowledged practice. In such a
case, the factual recognition of a text as legal authority may become
a normative reason for treating it as such.43

42 See, on the methodological assumptions in this respect, Jansen, ‘Comparative Law
and Comparative Knowledge’.

43 Cf. Luhmann, Recht der Gesellschaft, 80 f., 133 ff. / Law as a Social System, 108 f.,
149 ff.
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