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Introduction

Understanding Labour Law: A Timeless Idea,
a Timed-Out Idea, or an Idea Whose

Time has Now Come?

Guy Davidov and Brian Langille*

Labour law is widely considered to be in crisis, at least by scha'ar; of the field. This
crisis has an obvious external dimension — labour law is attacked for impeding
efficiency, flexibility and development; vilified for redu ing employment and for
favouring already well-placed employees over less {orvinate ones; and discredited
for failing to cover the most vulnerable workers ana workers in the ‘informal sector’.
These are just some of the external challenges v labour law. But there is also an
internal challenge, as labour lawyers themselve: increasingly question whether their
discipline is conceptually coherent, relevant to the new empirical realities of the
world of work, and normatively salier:t iti-the world as we now know it. The goal of
this book is to respond to suclitundamental challenges by asking the most
fundamental questions: What is. 1abour law for? How can it be justified? And
what are the normative piemiises on which reforms should be based? There has
been growing interest in stch questions in recent years." The current book seeks to
take this body of scholarship seriously and take it forward. Its aim is to provide, if

* This book is the result of a workshop we held at St Catharine’s College, Cambridge in April 2010.
We wish to express our deep gratitude to the Inter-University Research Centre on Globalization and
Work (CRIMT) for generously supporting this conference.

! See H Collins, ‘Justifications and Techniques of Legal Regulation of the Employment Relation’ in
H Collins et al (eds), Legal Regulation of the Employment Relation (Kluwer, 2000) 3; A Supiot, Beyond
Employment: Changes in Work and the Future of Labour Law in Europe (Oxford University Press, 2001);
B Langille, ‘Labour Law’s Back Pages’ in G Davidov and B Langille (eds), Boundaries and Frontiers of
Labour Law: Goals and Means in the Regulation of Work (Hart Publishing, 2006), 13; A Hyde, “What is
Labour Law?’ in Davidov and Langille, ibid 37; Christopher Arup et al (eds), Labour Law and Labour
Market Regulation: Essays on the Construction, Constitution and Regulation of Labour Markets (Federa-
tion Press, 2006); G Davidov, ‘The (Changing?) Idea of Labour Law’ (2007) 146 International Labour
Review 311; R McCallum, ‘In Defence of Labour Law’ (Sydney Law School Research Paper No 07/20,
available at <http://ssrn.com/abstract=985006>); S Deakin and W Njoya, ‘The Legal Framework of
Employment Relations” (CBR Working Paper No 349, September 2007, available at <http://www.
cbr.cam.ac.uk/pdf/WP349.pdf>); H Spector, ‘Philosophical Foundations of Labor Law’ (2006) 33
Florida State University Law Review 1119; and R Dukes, ‘Constitutionalizing Employment Relations:
Sinzheimer, Kahn-Freund, and the Role of Labour Law’ (2008) 35 Journal of Law and Society 341.
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not answers which satisfy everyone, at least intellectually nourishing food for
thought for those interested in understanding, explaining and interpreting labour
laws — whether they are scholars, practitioners, judges, policy-makers or workers
and employers.

The global economic crisis of 2008 brought these questions even more to the
forefront. If nothing else it exposed the dangers of ‘deregulation’. As a result it
provided a moment for renewed interest around the world in rethinking uncon-
strained market ordering and in systems that secure less risky processes and more
equitable outcomes. But neo-liberal thinkers and neo-classical economists have
hardly surrendered intellectually and the debate over how best to govern labour
markets continues — only with more urgency. This presents an opportunity for
a rethinking of possible and different methods of market regulation. What role
should labour law play (alongside other market institutions) in a sustainable and
just version of capitalism? The crisis of labour law, both internal and external, which
has been widely observed over the past years, has turned into zi: opportunity for
reinvigoration and renewal. The basic notion informing thic volume is that this
opportunity to re-think labour law will be lost if we do not start fom first principles —
that is, if we do not focus our thinking on the very idea of labour law.

In an effort to take the opportunity presented by the crisis in labour law, and in
the belief that it is only by starting with basic prinzivles that this opportunity can be
seized, 29 leading scholars form around the glche have contributed to this book.
Each has a different approach; each touch=: upon a different aspect of the same
problem. There are different ways to ceniicct them and we have chosen one option
for the structure of this book out of raany which were possible and plausible. We
elaborate upon that structure below. But we should note that one of the questions
that continue to hover in the background throughout most of the book is whether
the idea of labour law is consiait or changing. Is it different in different countries?
Should it change as circiuinstances change? Is it the same at the national and
international level, or-tor developed and developing economies? Are we looking
for new solutions & ¢la problems? Or are perhaps the problems themselves new?
Are we trying t¢pravide a better understanding of an existing body of law, or are we
searching for a new legal order? Otherwise put, is the idea of labour law a timeless
one, an outdated one, or is labour law, better understood, a new idea whose time
has now come?

Part I: The idea of labour law in historical context

It is most appropriate to start such inquiries by taking an historical perspective.
Harry Arthurs argues in his chapter that labour law used to be concerned with
‘labour’ — as a class and a movement — which is now disappearing. He then puts
forward three possible directions which labour law can take ‘after labour’: labour
rights as a subset of human rights; facilitating the accumulation of human capital;
and retaining the original idea — enabling workers to mobilize to seek justice in the
workplace — but with new structures and forms of mobilization. This analysis is a
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prelude (and in some sense, a response) to many of the discussions that appear later
in this book.

Like Arthurs, Bob Hepple also puts emphasis on the role of broad social and
economic developments in shaping labour law. He argues that labour law is best
understood as the outcome of struggles between different social groups and
competing ideologies. He therefore prefers a descriptive analysis, which seeks to
explain changes over time and variations between different legal systems by linking
them to particular historical circumstances. Among the factors shaping the making
and transformation of labour law, Hepple lists the level of economic development;
the changing nature of the state; the character of the employers and labour move-
ments and the growing influence of civil society; and ideology.

Manfred Weiss begins his contribution by putting forward the original idea of
labour law as expressed mainly by Hugo Sinzheimer. He then argues that, even
though realities in the workplace have changed dramatically, the core assumptions
have not disappeared. There is no need for a new paradigm. Thei= is, however, a
need to adapt labour laws to new circumstances, and the chaptet gces on to discuss
a few examples, such as the need to find ways for collective r¢presentation of people
in new (atypical) work forms; the need to create a close: link between labour law
and social security law; and the need to strengthen wansiational collective struc-
tures and other international standard-setting instittrions.

A belief in a basic idea of labour law which has wot changed is shared by Ruth
Dukes, who also relies on the work of Sinzheimer (regarded as the founding father
of German labour law). Searching for 2 ceve'idea which can be generalized and
remains valid today, she emphasizes the constitutional function of labour law, in
the sense of its role in establishing.a sccial and economic order while taking the
humanity of the worker as a ‘first 1icrence point’. She then uses this framework to
highlight the strains currently put on labour law from supra-national powers.

Adridn Goldin examines aizectly the question of whether there is a universal idea
of labour law by using an historical but also a comparative methodology. He
identifies the ‘basic’ idee-of labour law, which is joined by ‘particular ideas’ adding
specific and idiosynicratic elements. Goldin argues that, in the face of the past
decades’ changes, ‘some legal systems have shown a bigger propensity to move away
from that basic idea’, while others have not. The chapter reviews some significant
changes undergone in European labour law, but argues that there was no separation
from the basic idea. In common-law countries Goldin finds some divergence from
the basic idea, although more so among academics than in practice. And in Latin
America, he sees no departing from the basic idea, and criticizes the inability to
adapt and the ‘freezing’ of the traditional order.

The opening part of the book is concluded with the witty critique of Alan Hyde,
who lists no less than 22 different ‘ideas of labour law’ that have been put forward
over the years. He argues, however, that these lofty ideas have lost contact with
what actually happens on the ground — at least in the United States. It is not only
that labour unions have weakened dramatically. The fact that, for many years, no
significant labour laws have been enacted by Congress or developed by the Labour
Board, is equally discouraging for those who believe in the future of labour law.
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Hyde concludes that labour law will continue only as a ‘technical’ branch of
regulation; the idea of labour law can no longer realistically continue to provide a
source of inspiration.

Part II: Normative foundations of the idea of labour law

The chapters constituting the next part of the book tackle directly the philosophical
foundations of the field. Brian Langille starts by explaining why labour law must
have a theory of justice. He then argues that labour law’s ‘traditional’” theory of
justice — based on the idea of inequality of bargaining power — is out of date. There
is another (better) moral foundation that can justify labour law and at the same
time help us to rethink the field — in much broader terms. Following Amartya Sen,
Langille argues that our basic goal is ‘real, substantive, human freedom — the real
capacity to lead a life we have reason to value’. And labour law is reeded to structure
the creation and deployment of human capital — which is ‘2f the core of human
freedom’. He goes on to provide a detailed response to somie £ the critiques of this
idea.

Judy Fudge examines in her chapter some comp=ting accounts of labour law,
including ones that rely on Sen’s idea of enhancirg neople’s ‘capabilities’ to live the
kinds of lives that they value.” She sees a nun:ter-of strengths with this approach,
but also a few important limitations. She ther. gnes on to suggest a different basis for
conceptualizing labour law: the idea thatabour is not a commodity but rather a
‘fictive commodity’. The unique prebicins associated with selling labour create
‘regulatory dilemmas’ — and the role of labour law is to address them. In this context
Fudge uses the ‘capabilities’ apprvach but supplements it to argue against the
exclusion of unpaid care worti: irom the scope of labour law.

Hugh Collins has writeei: before about two prominent strands of justifications
for labour law: efficien<y/\velfare on the one hand and social justice/fair distribution
on the other.” Awai= of the difficulties with both types of justifications, he sets out
on a journey, i niz chapter, to examine whether some theory of rights can provide
the basis for labour rights. He concludes that the case for including labour rights as
universal human rights is weak. However, following John Rawls’ liberal theory of
justice — and rebutting Rawls” reasons for excluding social and economic rights —
Collins argues that at least some labour rights can be justified as ‘fundamental
constitutional guarantees’.

In the final chapter of this part, Simon Deakin argues that labour law not only
‘corrects’ the market (when imperfections/failures are present) and ‘limits’ the

2 Alongside Langille, she refers here especially to ] Brown, S Deakin, and B Wilkinson, ‘Capabil-
ities, Social Rights and European Market Integration’ in R Salais and R Villeneuve (eds), Europe and
the Politics of Capabilities (Cambridge University Press, 2004) 205; and to S Deakin and F Wilkinson,
The Law of the Labour Market; Industrialization, Employment, and Legal Evolution (Oxford University
Press, 2005).

? Collins, above n 1.
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market (when results are not socially acceptable), it also has a ‘market constituting’
role. That is, labour laws sometimes play an important role in stimulating develop-
ment. This ‘systemic’ view can also explain how labour laws have developed over
the years alongside other market institutions, and which processes are likely to
create pressures to deregulate them. Deakin gives a number of examples from
developing and transition systems, but he points out that this analysis is relevant
to developed economies as well. Referring not only to economic development but
also to human development, he concludes by connecting between his analysis and
Sen’s ‘capabilities” approach.

Part III: Normative foundations and legal ideas:
rethinking existing structures

In the next group of chapters, the authors discuss connections hetween the goals
and means of labour law. In different ways, they considei~what a particular
understanding of labour law means for the scope or conten’s ot this body of laws,
or how legal techniques should be recast to better reflect/tiic idea behind the field.
Guy Davidov insists that the crisis of labour law is nat tie result of any change in
our goals. It is rather a mismatch between some lahaur laws (legislation and case
law) and these goals, created by changing realitics. The idea of labour law can be
articulated in different ways and at different levels of generalization.* After examin-
ing problems with the actual application <t 1ibour laws, as encountered by workers
in many countries, Davidov argues tha+ for purposes of determining the scope of
labour law as well as updating lacur laws in light of changing employment
practises, it is useful to focus oxn. the characteristics showing the vulnerability of
employees vis-a-vis their emplcyers — that is, on the factual situation that labour
laws are designed to address,

Mark Freedland and-Nicola Kountouris provide some new analytical tools that
can assist in understanding and regulating the employment relationship. Focusing
in general on ‘personal work relations’, they classify them into three groups: secure,
autonomous, and precarious work. In order to classify particular relations into one
of these groups, one should look at the ‘personal work profile’ of the worker in
question. This perspective, they argue, helps to uncover elements that have been
traditionally concealed by the binary employee/self-employed divide. The entire
context (the work profile) should be taken into account, even aspects that have
nothing to do with a specific employer. Freedland and Kountouris further explain
that new kinds of personal work relations are being created all the time, but the law
usually fails to recognize them. The implications of this ‘phenomenon of fully or
partly innominate personal work contracts or relations’ are discussed in their
chapter.

4 He explored the idea of labour law itself in Davidov, above n 1.
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The chapter by Paul Benjamin examines the operation of legal techniques and
institutions vis-a-vis one of the goals of labour law: protection against unfair and
arbitrary dismissals. This is an important reminder that the goals of labour law are
often elusive in practice, so it is crucial to examine to what extent — and how — can
they be materialized. Benjamin discusses the Commission for Conciliation, Medi-
ation and Arbitration created in South Africa in 1995, which has been successful
because of its focus on access to justice instead of the traditional model of rights
enforced through conventional litigation. Judicial responses (which sometime have
hindered the achievement of labour law’s goals) and employer responses (which, as
in many other countries, have looked for ways to evade the law) are also discussed.

Another developing economy perspective is offered by Kamala Sankaran, who
writes from the point of view of India, where 93 per cent of the workforce is
considered to be in ‘informal’ employment. Sankaran discusses the definitions of
labour statisticians for ‘informal work’ and their relation to labour law, including
the invisibility of unpaid domestic work on the one hand, and theinclusion of own-
account workers who are also employers on the other. She then considers the
implications for the future of labour law.

In recent years there have been increasing calls to brozder the scope of labour law
to include other relationships involving work. Such’ ceiis are echoed and further
developed in a number of chapters in this book. Moah' D Zatz argues that replacing
labour and employment law with a broade: ‘work law’ is in fact impossible.
Although he shares the view that nonmarker work should be taken more seriously,
as an object of study and regulation, and piwvides a sophisticated critique of existing
boundaries based on ‘control’ and ‘cxchange’, Zatz goes on to argue against an
homogenous system of work regulation. He shows how the multiplicity of work
relations makes this unwarrant=d; “different forms of work must be treated differ-
ently’. He nonetheless refuses to retreat to the problematic ‘market’ boundaries,
introducing the idea of ‘chiannelling’ work into specific institutional forms as a
possible solution.

One of the mostsalient aspects of the crisis of labour law is its inability in an
increasing numter of cases to deliver the necessary rights and entitlements to
workers. While scholars look for solutions, innovations also emerge from the
workers themselves (and their lawyers). The next two chapters discuss new legal
means that are being used by workers (or others on their behalf) ousside of what we
traditionally considered labour law, in an attempt to secure the same goals.
Catherine Barnard analyses the use of procurement law in this context. Can a
government spending public money include a ‘social clause” in tenders to ensure
compliance with labour standards and/or the hiring of local workers? There has
been pressure from the bottom up for such clauses. However, as Barnard shows,
European Union law as well as international law put various obstacles on their
inclusion. She concludes by considering the possibility that a privare contractor,
bowing to pressure from public opinion and relying on a commitment to corporate
social responsibility, will demand a social clause from its subcontractors.

Barnard’s focus is on Britain, but experiments rising from the bottom up are also
flourishing in the United States. Katherine Stone and Scott Cummings discuss the
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use of Community Benefits Agreements as well as other local initiatives which ‘have
emerged in the vacuum where labour law has failed’. The new CBAs (which in
practice often replace the now-uncommon Collective Bargaining Agreements
bearing the same acronym) are negotiated between labour/community groups
and developers, to secure (among other things) a certain level of labour standards.
The authors analyse the legal and practical challenges faced by these local initiatives
of labour and community alliances, and consider whether they can be seen as a new
form of unionism, and whether they can offer an adequate substitute for traditional
techniques.

Part IV: New labour law ideas: rethinking existing boundaries

The next group of chapters offer new ways of thinking about labour law. None of
them aims to contradict or challenge the basic understanding of why labour law is
needed. But they all suggest that there are additional aspects that Liave so far been
neglected and should be considered as part of our understardig of the filed. John
Howe argues that industrial policies (such as tariff protectivn or industry assistance)
should be considered as part of labour law. This chapte: has direct connections with
the previous two chapters: it also shows how legal iscues that appear to be outside
the scope of labour law in fact have direct impact ariabour standards. But here the
focus is different. While the previous chapter: discussed new means (legal techni-
ques), Howe makes the point that a bread-r-understanding of labour law should
lead to a re-stating of our goals. As par” ¢t'a labour market perspective’ (which is
broader than traditional labour law, and ‘concerned not only with employees but
also with other work arrangemenus, including unpaid work, as well as transitions
between employment and unemployment), labour lawyers should be interested in
the role and impact of industital policies. This view, the chapter argues, recognizes
that regulation of the emipioyment relationship has multiple purposes that change
over time and place_The1dea is not to abandon the familiar ‘protective’ function of
labour law, but watier to supplement it with a broader view that can also help
explain why traditional labour law is ineffective.

Guy Mundlak argues that, alongside the ‘traditional’ functions of labour law,
there is another, and often neglected, function: to distribute labour market oppor-
tunides among workers. Labour law is not only concerned with distribution
between capital and labour, but also between the workers themselves (including
those who can work but are unemployed). Different workers have different (and
clashing) interests, and this chapter argues that these divisions should not be
concealed. Rather, we should acknowledge them and ‘make labour law accountable
to the distributive impact it bears’ — always asking ourselves which workers gain and
which workers lose from any particular arrangement.

The chapter by Gillian Lester also uncovers a neglected part of labour law:
labour unions’ participation in the civic and political spheres, going beyond the
immediate bargaining concerns of their members. Lester justifies this role and
advocates its development; she argues that unions can restore their vitality by
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‘taking leadership in generating broader social solidarity’. She gives examples of two
recent trends to support this point: the first is identity-based organizing (in the
United States); the second, legal action by unions to enforce employment rights
which is used strategically to encourage organizing. If this view of the function of
labour unions is accepted, arguably some labour laws will have to change to support
this function.

Unions are also the focus of the chapter by Julia Lépez, Consuelo Chacartegui,
and César G Cantén. Here too, the broader political role played by unions is
justified. But while the previous chapter focused on solidarity, the current one is
concerned with conflict. The authors do not see conflicts as a problem; rather, they
celebrate their value in promoting transformation. They thus make the case for
‘understanding labour law through the prism provided by strikes and other forms of
conflict’. The right to strike (and protest) plays an important role, they argue, in
allowing and encouraging divergences, which are healthy for democracy and for
society. Conlflict, which is often denied, should become more visible, and the right
to strike should assume a more explicit and prominent role j= lavour law.

Part V: New ideas of labour law from an international perspective

The chapters constituting the final part of the-pook all take an international
perspective, using it to explore the goals (2nd sometimes the means) of labour
law. Leah F Vosko focuses on migrani~workers and their exclusion (or partial
exclusion) from the ‘full range of laliour protections’, based on citizenship. She
identifies four different phases in the ‘development of international regulations
concerning migrant workers, . concluding with the Non-Binding Multilateral
Framework on Migration (M) adopted by the ILO on 2006. Vosko finds a
continued tension in the MEM between national sovereignty concerns and the
need to protect migrant workers. She argues that these tensions highlight the need
for ‘global labour markec membership’ to prevent the exclusion of migrant workers
from protectiori due-to citizenship boundaries. She puts forward five principles for
international action in this regard, that can be seen as routes to achieve the goals of
labour law in this context.

The chapter by Michael Piore offers an economist’s perspective on the future of
labour law following the recent financial crisis. He sees renewed interest in enfor-
cing labour standards, which in many countries brought about increased resources
to labour inspection. Piore compares the approaches of the United States and
France to labour inspection, and argues that — contrary to common beliefs about
the rigidity of European systems — the French system is considerably more flexible
and able to adjust to variations in economic and social conditions. The fact that
inspectors in France — and in other countries that adopted similar systems — hold
considerable power and discretion is seen as an advantage by Piore. He uses various

> A concept she developed in LF Vosko, Managing the Margins: Gender, Citizenship and the
International Regulation of Precarious Employment (Oxford University Press, 2010).



Understanding Labour Law 9

strands of socio-economic literature to analyse the work of inspectors. He concludes
that the perceived conflict between regulation and flexibility is to a large extent
artificial, because as we can learn from the French — using the example of labour
inspection — a system of labour market regulation has the potential to include the
needed flexibility within it.

Silvana Sciarra also situates her chapter in the context of responding to the recent
financial crisis. Rising economic uncertainties — resulting not only from the current
crisis but also from long-term processes of globalization — put pressure on tradi-
tional (national) labour laws and on accepted hierarchies of legal sources. Sciarra
describes some innovative forms of standard-setting at the European level — in
particular transnational collective strategies — that mix private and public actors.
Special attention is given to agreements signed by European Works Councils. The
chapter discusses the relations between such new instruments and the nation state,
raising in particular the problem of legitimacy. This chapter as well is useful in
analysing new means (in this case, transnational) to achieve the goals of labour law.

In the final chapter of the book, Adelle Blackett challenges rhe common view of
labour law, which she sees as being concerned only with devcloped economies,
including boundaries defined ‘as after the formation ©of mature capitalism, in
individual nation states of the North, and outside ¢t iti= domestic household’.
Blackett builds instead ‘on the experiences of the ovciwtielming majority of workers
who have remained outside of the story of the paradigmatic worker’, and offers an
alternative narrative, which starts from the ide4 o emancipation. Her story of labour
law centres on workers’ resistance to «coramoditization and their struggle for
citizenship at work. Like the opening <hepters of the book, this chapter takes an
historical perspective, but from a giobal/development angle. Blackett’s analysis
sheds light on the distributive aspecis of labour law beyond borders, arguing that
this is — and should be — a necessary part of the story.

The future of the idea of labour law

Roughly a century has passed since the emergence of modern labour law, yet the
very idea of the field is still being debated. This is not necessarily a problem. Indeed,
pethaps the problem has been that the idea of labour law has not been questioned
and examined sufficiently in the past. The ‘traditional” story of labour law was
important, but in retrospect, always incomplete. The same is true for the traditional
economic critique of the field. The chapters of this book show that there is still a
reason to treat labour law as an independent and coherent field of law — but it is
necessary to continually rethink the goals and means of this field.

Some of the contributors to this book argue that the idea of labour law is
unchanged, and offer their own articulation for it, or examine the implications
(notably the need to change the law to respond to new realities). Others believe that
the idea of labour law should itself be broadened in different ways to respond to
new needs. Yet others offer an entirely new way of thinking about the idea of the
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field. This is not a book that aims to provide an authoritative conclusion to a
problem. Rather, the cumulative effort of the contributors puts forward a rich
variety of new ways to think about labour law. These in turn will help thinking
about reforms in labour market regulation, about new interpretations to existing
laws, about the constitutionality of labour laws, and more.
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