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CHAPTER 1
INTRODUCTION

1. EARLY HoNG K&LAND

1.1 Early days
oW

[1-1] The areas w Hong Kong, namely, the island, the waters,
Kowloon and the e under the general colony of Hong
Kong at different nwards. The distinction made in this
chapter betw loon, and the New Territories reflects
the hist ese areas, from the beginnings of ‘Hong
'e land and sea whtch.has formed theH&g
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\(_‘\J“Jc ,
1898 by the Second Convention of Pk,
City, which was the main urban districq

g. ]‘hC ‘"\\

n \
the ])C'

not included in the lease3 and continued (o rema, \:ln\l \”'.._ .
China until it was d.emOh.Shed by order Of the Iixwln i lh{\ \
demolition Was finished in 1994, and the areq i n”\'\\ ( (-“lm“g
of Chinese custom and customary law, in force .|
thereafter; for the most part they affect rury) Newr Cln‘.' o I,x(,j“
subject to the New Territories Ordinance (Cap 97, Tilogiy, .
[1-4] On 20 January 1841, Hong Kong Islang

Britain by the Convention of Chuenpi: howeye, lm]%
later ratified. The Royal Navy landed o the ikad the u%;.
Imdamaﬁon o e e Hong Kong G()\-il'.\ d“.‘\'f;'.'
Macau, on 2 February 1841, Captain Charle Ellio refy,, MM
. Provide for the gO\’CI‘nn:}[CL 01hy 3
further instructions from London, the proclam N thegy,

Pk, ation g
government of the said island shall devolve yp, i (;(;)F
‘ ' . y c

person ﬁning the office of Chief Superintenden
Snbjecsinfor the time being’. There were a few Chir :1 ¢
on the island at that time, mostly on the south side. aroung 81:\'“,
mofe, estimated to be between (WO 10 sevep -
boats in the waters around the islands making up Hope '.
foreign settlers, mostly merchants who were then li\--in;’ In Mm:
soonafterin Hong Kong to inspect the land with the integiap g,
buildings to facilitate trading, especially in China. SOmehthy.
into agreements to buy land from the local residenfssother -
took possession of uncultivated and unoccupied fand’

(1-5] From Macau on 1 May 1841, Captdin Charles Flljol s
NOﬂceanchgclamt:on advising that ,'l_an"d auctions \\'ould (aké ;-
Hong Kong.'ﬂiéhmi ,§old was to bj'eCt to a baulding condi
areservation of the Government’s rights. Howevér:the British G2
consider the type of tentire, and.the-notice added

. e
Lot the T, »

10 5
Pending Her Majesty’s further pleasure, the [ands will K -
mm'plesandm‘:e of British law. upon the tenure of guit e

The notice went on to warn settlers:

Mmmwnhnanves for the cession of lands In ~‘11135"\"'.:;.:. t

built upon, 1o be made only through an officer deputed h

the island; and no title will be valid and no occupanc)
- Person claiming shall hold under an instrument g"““‘cd‘i Lo
sbitscr of w .‘.‘;’ due registry must be made 1 the ,.‘,l *
0od, that all natives in the ;:cu:::; ;
. ym“t upon, will be constraiict -

1

) Fd )
. Ul
. N A
. . B - . -
: “ ’10"’\ P '\

g . . l'\ il
=400 of the land officer, and to take out it
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(1-6] The impression of the early settlers was that freehold fitles would
be granted subject to a well-orderc?d system for the collection of sznd
revenue. In most colonies at that tlme: arrangements for the collection
of land revenue, immediately on acquisition of a colony, were a common
reature of British colonial rule, seeking to ensure that the colony could be
as ‘self-financing’ as possible. However, inaction by the Government in
London produced great confusion and opportunities for fraud. Pu.rchasers,
mainly merchants, urged the Government to gran.t freehold titles; the
government procrastinated, and then when the decision to grant leasehold
titles was made, further confusionresulted from this decision because there
was no uniformity in the.duration of the Government lease with terms of
20, 99, and 999 years being Variously granted.

VE “. |
y ‘;"‘ 1

1.2 The first'land sales
[1-7] They sales=took place in 1841 (in Macau) and a Land
Officer was

Swappointed ,to;‘d'eél with these sales. The sale of 100 lots had
anned. Howevéhgjnly 50 marine lots were prepared for sale.

[1: ir Henry 1@ inger, who had been appointed Governor of Hong

Kong on 15 l@xl 1841, issued a notification on 22 March 1842 advising
that a kand mittee had been established whose first task was to

demarg e“ag identify the size of lots in land. The question of the type of
t %@xined undecided. The Committee did not function as planned.

enu
Ng\%ﬂment of titles were issued because of these title uncertainties. The
O-ED ormal acknowledgment of alienation or dealings with alienated land
was in the form of entries in the Land Officer’s book. On 2 May 1842. the
Land Officer noted that thereafter all dealings with alienated land were
to be registered in the Land Office. However, on 16 May 1842, the office
of the Land Officer was abolished. On 27 May 1842, a Land and Road
Inspector was appointed. His duties included registration of all sales and
transfers of land. Although there was still no clarification from London of
the form of title, gradually it became clear that only leasehold titles would
be granted, and even that some lesser interests. by way of short-term lease.

or licence, would also be available for specific purposes.

1.3 The forms of leases
1.3.1 Hong Kong Island

[1-9] By 1843, the form of tenure for alienated land on Hong Kong Island
was still undecided. New sales granted titles for no greater time ‘than
Mmay be necessary to induce and enable the tenants to erect substantial

buildings’,? Early purchasers claimed to have equitable rights in the land

S SRS TN i
2

Government Notification of 21 August 1843,

3
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avour of leasehold. Howeyg, M
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freehold ttle to alienye, o
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for amaximum of 21 yearg R\lk “td
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deed’, thus many decades later it was possible to find that an owner, perhaps
<ince dead, remained liable for tax. The unregistered deeds were then
to as ‘white deeds’. The absence of the red seal was a warning to a
r to check carefully details of ownership.

long
referred

purChilSe
(1-12] In 1898 some leases, for 999 years, were granted to owners of
red deeds, on the same rent as formerly paid to the Chinese authorities
.n Canton. However, any new lease, granted by the Government of Hong
Kong, was to be for a term sufficient only to induce the owner to erect
<ubstantial buildings. Most of these were for 75 years.

[1-13] The collection of land rfue from landowners required details
of the land occupied and th s. However, there was no system in
force to acquire and mam(Q hese details.

1.4 Land Re tion Qrdmance

[1-14] The ﬁ@;@ sales weig?b be held on 7 June 1841 with 100 sea

frontage, anc wn or suﬁlnt!han lots to be put up for auction. Due to lack
of roa @ and other §: rvfﬁ but especially a lack of qualified surveyors
ord ors, the sale on 4’ June 1841 offered only 50 sea frontage lots for
: IS Were obllged to pay rent for the first year immediately,
ssubject to a building covenant. Captain Elliot indicated
o ask the British Government to ‘pass the lands in fee
two years purchase at the late rates, or to charge them in
re than a nominal quit rent, if that tenure continues to obtain’.

until 1843 that the British Government decided on leasehold as
of alienation. No title in fee simple was granted other than the later

gtam to St John’s Cathedral subject to legislation.’

[1-15] The efforts in 1842 of the Land Officer in obtaining registration
of details of all dealings with alienated land quickly pointed to the need
for a formalised system of registration. The system chosen was that of
a registration of deeds whereby the registration acted as a record of the
ransaction and as a priority against later transactions. In 1344, Ordinance
No 3 of 1844, now the Land Registration Ordinance (Cap 128), was
enacted; it remains the oldest surviving piece of legislation, largely
unamended, in force. Although the system is that of the registration of
deeds, and not of title, the land registers that were opened in 1844 show in
a clear and accurate manner the devolution of title to each lot or section of
a lot and details of all encumbrances thereon. The result is that in practice
the system is regarded as virtually equivalent to registration of title.”

1mpef
futu

pemgece
7 See now the Church of England Trust Ordinance (Cap 1014).

6 Report of the Registrar General 1955-1956 at para 4, and see Wong Wai Ming v Tang
Tar Chi [1993] 1 HKC 341 (HO).

N
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. now the norm wWith the oy, /—_—_——_——\\
1S .

’ rcgister Jealings has become, { 5 LeasehOld terms
L g S '

of I 4 ncing legislation doe. | ' fl hold :

g use ¥ de at the legt : NG , there was a variety of leasehold terms under which land

L 16] Um‘:f's’mﬂﬁ‘::mc fad‘:thl‘:ti(’" provldes tor NOLice 0 W"’ [1'21] yid b
d ’ g

% B the terms of SeCtion. « RO < heldin the Colony of Hong Kong.lOn Hong Konfg Isl:?nd, there remained
Q@‘W parthét = ihin the LT W 999-year leases, many 75-year leases, SOME of which were renewable
gmost | M orprion? The need for registration ) some her term of 75 years, and others which were non-renewabe. On
% mdw . o,dina"":'s pecia“y to assist With lang '\‘\cn:\.:. for a f?rtthe Kowloon Peninsula, south of Boundary Street, there Were some
' e Lan Rﬂm Co]o":;d to be precise and corre \C\Cl" e Oar leases although the majority of landholdings were for 75 years. In
of ¥ gt | ot . of land revenue, but also ¢, u\\,\‘]f" 999.yerea there were also leases of lesser terms, most of which had expired
: ofdaimal“s' i E?,Ctl; :tuf; of the century. In the New Tenitories, leases of 99 years less three
aation was enforced strictly ¢ - days dated from 1 :Iuly !898 were introduced although there were some
lation hat were (1) in wrig, ~Guirg ) es of 75 years with a right to renew for 24 years less three days also. The
ity 10 clalmsl tthe Court of Appea] Ing, ang !T:sst three days’ made the grant cledr that it was not absolute of the whole
i Jand. In ]99it;cd B nwritten, a;\d |:1| | Won, nterest of the Government, but al;léi)w:r}édljthe Government as lessee to redeem
m:fi:,g;n:vcr a subsequent purch uxcrl l:\ Hn the reversion for the last th;ee;gaxs Of the 99 years’ lease. |

nwriting and Was }lnder a con}pleled Contryy | (1-22] Renewal of rgqc‘fygylé lea.ses, and from. 1972 of certain non-
wwww]d system Of priority; for written documey, renewable leases, 1s prdvaded f°‘f,.,£f"‘“§ever al Ordinances."® In general, a
T mé P Jand registration under the Land Re 2istratig, new lease will be granted on paymentof a sum fissessed at 3 per cent of the
aing interests 10 for the protection of priority, but Priority rateable value. The lease is subjectto termination on re-entry where there
Ordinance WS ”w:fymg Jand was to be tested by reference has been a bregach of the co@ngnfs In the Government lease.!! In addition.

& UNWTIIED :;w the Govern as ari t?bff'esume the land for public purposes.'?

commo 14w :

. itle favoured by

earliest days, the form of tit Yy e
. B 12 shiould be frechol Thy
ffmpn-m i respect of New Ternitories land because of the length
ofthe Brinsh lease of the New Teritories. Anything more than a lease (y

years) is required to be proved against the Government
io e last three days of the lease over the New Territories) would hayg,

ears against the Government. Title against the Government
ez oz Government had sumendered all its interest in the land coyerbe rare thing in Hong Kong, Aapart perhaps for possessory rights
oyt Treaty Another difficulty was the absence of reliable surveys vfTi 7 In lraespect of some New Territories lands: see Man Kam-Tong v
T e : e (P “\WMan Li-Tai® and Lai Chung Yue v Chau Shing."* See also S '

kend maiing uncertain nto claimants who may not haye bedh th \ 7 Lo U 8. SO JSecretary for
i dispositio Y Ji ce v Chau Ka Chik Tso & Ors.15 where Government lessee sought

d by adverse possession for more

entitled to a leasehold interest ;
IeSpective tenancies of the Lot.

ment Leases Ordinance (Cap 40); New Temitories (Renewable
2); Government Rent and Premum

Land : y and Vesting Remedies) Ordinance (Cap 126).
2 ands Rcsumplxon Ordinance (Cap 124),
Man Kam-Tong P

<l ‘ “ A ‘m sm i.nto lhc Ncw TC]T“()”CS Wwe " 15 ;‘eaérfrhung nle V C:ha“ S,"‘"g [1987] 3 HKC 406 (HC).
| T "":‘h'm‘Ne‘VTﬂ'ﬁtoﬁ es’ (1984) 14 HKI.] 24| ' ary for Justice v Chau Ka Chik Tso & Ors [2013] 2 HKC 303 (CFA).
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assees until 30 June 2045 ,

lease 1S NOW subjecy ¢,

| ha
Hong Kong Special A g he

‘Cfm

yOf the . . - 8, }
La]\\c i China which provides for ., ‘:'\na
bli 5 ON 30 June 2047 1f noy hcl“'lt.m.x
I¢

orical SOUrCes of Hong Kong lanq .
g97. Article 8 of The Basic 4,
. RegiOﬂ (Cap A101) (the .Bilxlc(l‘ the

W’l dmi g * :

pong 1 o Hong KOné ™ |

Fm(bﬂlﬂ gy i force i1 Hong Kong, that is, the common 1y
clegislation and customary law shall be ln.r,"l )

The b :
,pwd:z cavene this LaW. and subject to any amendmey;

Hong Kong Special Administrative Region.

.
.

1.
| .\

211 Commonlawofﬁlg“‘“d
" (mmmlawwaswcci\’ﬁd into Hong Kong from 5 Apnl |5
3 cation to the then Colony, and as amended b 1»

e of generdl 2ppl
ﬁooﬁ{ongl(ongsinoe then. Section 3 of the Supreme Court Ording .

115 of 1844) provided that:
xh:huoffnglzndshallhc ill fU“ fOl'OC lﬂ th Sald Colony Of Hnll}.‘k(mg; ¢
shere the same shall be inapplicable tO the local circumstanéey gf=the

Coloay, or of 1ts inhabitants.
(127) Some principlesof common law which were.Qf\general apphicas

o specfcally apphed, were made applicable by ‘Qrder in Couneil.¥" b
| the selevant Imperial Act itself: on this see section3 of the Applicaiiv:

'S::t ;:y(gmmﬂm a list of Imperial lceislation ¥ hlv'.
tha had the AFL () h"?’effectmﬂong Kong. In 1997, 1t was COllkldcrf»
oomseguently hmmﬂﬂdmforoe, it would contravene the Bas¢ 1

: ot adopied as part of the law of the Honz AT

| ‘md&uwl‘ﬂtﬁ;?m (the ‘HKSAR’); and accordingly ceared

o Eagsh Law Ondnance (Cap 88) (the “AELO’), 1966,.3n Which

N

>

sadification of En

~go-longer the case. .
_ Hong Kong to suit the circumstances of Hong

Introduction

y th ourt of Final Appeal in China Field Ltd v Appeal

was defined as ‘the common law of
d General Clauses Ordinance 1966},

' [Section : ‘
Englanc | not limited by reference to any particular time. The common Jaw as it
lied in Hong Kong provided that it was suited to

ive Hong Kong judges a discretionary power
law. They were required to apply English
f English law suited to local circumstances. On appeals

66 Ordinance ceased to apply in Hong Kong as being
scontinuity of existing laws was of fundamental

Kong Special Administrative Region

Section 3 of theimc’rprc'lation andGeneral Clauses Ordinance now defines ‘the
common law"as “the common/faw, in*force in Hong Kong'.

(78] Ahe disappearance of any reference 10 local circumstances and the
ficati glish law was an inevitable consequence of the resumption by

he exereise of sovereignty over Hong Kong. But it should not inhibit
and in particular this Court which has succeeded the

Privy Council a$ the final appellate court of Hong Kong, from developing the
commOﬂiﬁW m the context of Hong Kong. The language of the 1966 Ordinance
was.gﬁpispriate when Hong Kong was a British colony and Hong Kong judges
wére obliged to apply an occasionally modified version of English law. This is

.. {1]n future our judges must develop the common law of
Kong. It is well recognised that the

evolve differently in the various

china of t |
the’courts of HOng Kong,

common law is no longer monolithic but may

[79] The status of English and other common law decisions as binding precedents in
Hong Kong was authoritatively set out by Li CJ in this Court in Solicitor (24/07) v
Law Society of Hong Kong (2008] 2 HKC 1. The effect of that case may be shortly
stated. Decisions of the Privy Council on Hong Kong appeals before the 1 July

1997 remain binding on the courts O
of continuity of the legal system enshrined in Article 8 of the Basic Law. Decisions

of the Privy Council on non-Hong Kong appeals are of persuasive authority only.
Such decisions were not binding on the courts in Hong Kong under the doctrine of

precedent before the 1 July 1997 and are not binding today. Decisions of the House

9f Lords before the 1 July 1997 stand in a similar position. It is of the greatest
importance that the courts of Hong Kong should derive assistance from overseas

J:Ul’fspfudence, particularly from the final appellate courts of other common law
jurisdictions. This is recognised by Article 84 of the Basic Law.

(80] In that case the Chief Justice made 1t clear that this Court has the power {0
depart from previous decisions of the Privy Council on appeals from Hong Kong

and its own previous decisions, bul observed.

M

17 China Field Lid v Appeal Tribunal (Buildings) & Anor
HKLRD 662 (CFA).

(2009] 5 HKC 231, [2009] 5
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Introduction

s N i e

e owner 1O object within the remaining two years. No such

has been enacted.

31] Following JA Pye (Oxford) Ltd v Graham™ the elements of
gdverge possessnon were re-stated. To gain title to land of another through

possession :t is now required to show:
(1) A sufficient degree of physical control and custody; and
(2) An intention 0 exercise such custody and control on one’s

own behalf and for one ’s own benefit;

thereby seeking to exclude all Qe land, including the true owner.”
there must be the absence of any

[1-32] It gOes without s
consent on the part of th%owner allowing the occupation of the land.
_statement has been adopted in Hong Kong

To this ef’fect. the J. %r
only in part.” %

[1-33] Nen @.and Re@l Ordinance (Cap 128) nor the terms
f’['he ong Kong Bill of Rights Ordinance (Cap 383)

.yvant clauses in the European Convention.

apef-'tltl
leggslanon

or of the

asem
ong use nder the Imperial Prescription Act of 1832 (which had the

eff t ing the extent of the ‘perpetuity’ period). One reason for the
ftainty has always been that the doctrines behind long user and lost

@ | grant were predicated on the easement being held over land held

[1-35] Originally, to obtain an easement by ‘long user’, it was necessary
to show user since time immemorial, and this was dated back to 1189;

however, in 1786 the courts set a minimum of 20 years as the timing
necessary to show long user. However, even though the length of user was
reduced, the claimant had to show that the right could have existed prior
fo.1189: see Angus v Dalton®* Lost modern grant is a fiction whereby
it is said that a grant of the easement was presumed to have been made
by the owner of the servient land to the owner of the dominant land n
modern times, but that the deed had now been lost. If the use of the alleged

g(l) JA Pye (Oxford) Ltd v Graham [2002] UKHL 30, [2003] | AC 419 (HL).
Wong Tak Yue v Kung Kwok Wai David (No 2) [1998] 1 HKC 1, (1997-98) |

" HKCF.AR 55, [1998] 1 HKLRD 241 (CFA).
See King, Benji Henry v Asia Harbour Investment Ltd & Ors [2019] HKCU 2539,

[2019] HKCFI 1596 (CFI), and also see Poon Chi Hang v Lai Ho Sun [2019] HKCU

A 3441. [2019] HKCA 734 (CA).
ee, for example, Simpson v The Mayor etc of Godmanchester [1897] AC 696 (HL).

24 Angus v Dalron (1878) 4 QBD 162 (CA, Eng).
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[1-39] In Re Estate of Lau Wai Chau,” Bokhary PJ imifesCourt o jg
Appeal. at 683, observed:

Ancestral worship trusts, being endowment§ in/ perpetuity forJlgg -
ancestral worship, exist under Chinese law and, custom as a1t Do 20
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Introduction

i LS gsseesins

J as decided, 1n Chan Kong v Chan Li Chai Medical Factory
28 Chinese custom and customary rights can only prevail
¢ of land held under Part II of the New Territories Ordinance, ?c

cal land in the New Territories. Further, the arrangement did
now ]arg(’,:l)' rua Chinese Partnership which was required to be registered
not COSS:::::; the Chinese Partnership Ordinance from 1911 to 1971. No
g Suc

tion had been effected.

rovisions of the Perpetuities and Accumulations Ordinance

Ccap 257) were repealed from 1 December 2013, pursuant to the Trust
(Cap

(Amendment) Ordinance 2013;subject to certain reservations.
IJaW ’ | -

2.1.2 The rules of equitys

= ‘ ’ .
42] These rules we éfﬁqyélopcd by the Court of Cl?ancery, received In
L d as amenaéct{byfﬂie Courts of Hong Kong since then. In recent
184 n'mitch resort_;-tq_éecisions in equity from jurisdictions
0 Eﬁﬁgland. N for example, the successful reliance on

in 1es

d i
cuch registrd

than th i : .
3:1h£nscionm ity, linked to-estoppel, in Pacific South (Asia) Holdings Ltd

» MillionLnity InternationgULtd.”

.
'.

213 Hong Kong legislation

{1443] Hong! Kong legislation, including subordinate or delegated
| “sinde 1844 which is still in force, and that made by LegCo.

legislati mﬁ . 1d th egl
From nwards, some early Imperial legislation was applied in
g by reference to the Supreme Court Ordinance. Some of these

Hong K
139 statutes were not referred to in the Schedule to the AELO and
are thought to be part of the law of Hong Kong. This is mainly because

the underlying principles which have evolved from the legislation have
become part of the common law.

[1-44] For land law, the more important local Hong Kong legislation
includes:

(1) the Conveyancing and Property Ordinance (Cap 219);

(2) the Land Registration Ordinance (Cap 128);

(3) the Building Management Ordinance (Cap 344);

(4) the Landlord and Tenant (Consolidation) Ordinance (Cap 7),
although as the security of tenure and rent control provisions
have now been repealed, this ordinance has lost much of its
effect;

28  Chan Kong v Chan Li Chai Medical Factory (HK) Ltd & Ors [2006] HKCU 1035

(unreported, HCA 4101/2001, 10 March 2006) (CFI).
29 Pacific South (Asia) Holdings Lid v Million Unity International Ltd [1997] 3 HKC

440, [1997] 1 HKLRD 1238 (CA).
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(5) the New Territories Ordinance (Cap 97)W\
o Well o

others concerning New Territories land such
! ds:

(a) the New Termritories (Renewable Gove
Ordinance (Cap 152); “Mimeyy, L
(b) the New Temritories Land Exc o
(Redemption) Ordinance (Cap 495).

(c) the New Terntories Land (Exem i o
(Cap 452); and Plion) Ordinan
Ce

(6) aseries of legislation relating to the regulation of
leases, rent and other matters, includin gthe G 0(:, Go
(Assessment and Collection) Ordinance (Ca esrm
payment of rent in respect of renewed, renewabi)e GIS) f()r the
leases, the Government Leases Ordinance (Cap "10 Ox-emmem
for various matters concerning Government leases Provig;,

covenants therein, and the Government Rent an; ‘;)‘cmdi

(Apportionment) Ordinance (Cap 125) which g Femiyy,
the apportionment of Government rent on the se Gfals. With
division of land; Clioning
(7) the Lands Resumption Ordinance (Cap 124):
(8) the Partition Ordinance (Cap 352):
(9) The Stamp Duty Ordinance (Cap 117):
(10) the Residential Properties (First-Hand Sales) Ordinaee
(Cap 621): and > N
(11) the Protection of the Harbour Ordinance (Cap 490).

h&n e ~
g hntiuenm
Nt

\erﬂ 'hcn
Neng Rcm

2.1.4 Chinese custom and customary law

[1-45] Article 8 of the Basic Law provides that ‘customaryTaw’, previously
in force, is to be maintained post 1997. However, §eéﬁon 13(1).0f the
New Territories Ordinance empowers the Court ‘of First Instance,and the
District Court ‘to recognize and enforce any Chifiese custom Or customary
right affecting land referred to in Part II of theOrdinance, iénow primanly
rural land in the New Territories which‘has not been exempted from the
provisions of Part II. Section 13(1) has loﬁg been intérpreted as aPP‘>"f‘§
to Chinese ‘customary law” when considering what proprietary r ‘gl?t; e :m
over Jand in the New Territories, or perhaps more-¢orrectly whal rllic ;SUSC
indigenous New Territories villager may have, in respect of land.

of that status *

. aw
[1-46] Note that the reference to custom Or cus(omar{ .'
dependent on the legislation in which it is found. For examp C.

| 2 HKLR 2

30 Tang Yau ¥i Tong v Tang Mou Shau Tso [1996) 2 HKC 471, “(9:?258 (HC)
(CA), Kan Fat-tas vy Kan Yin-tat [1987] 4 HKLR 516, (1987]) HK

yaries
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g of the Basic Law preserving ‘the law presently [ie,

i force in HK [ie] ... customary law’:
f the Basic Law protecting ‘lawful traditional

nis and interests of the indigenous inhabitants of the New
rights

Territories’: and
3) Section 13 of

provides: , : ] .
Court of First instance or the District Court in relation to land in the
the Cou

Territories, the court shall have power to recognize and enforce any
g;;:e se custom or customary right affecting such land.

distinction between custom and cust9r:nary law is.that
1 47 In ge"c;fsl’e;h;bli sheg;g‘e"‘s of behaviour, of traditional practices,
ystom represe inity, or specific groups within the community,

community ;
mwd b{)ed:reeriﬁé%y %{:)ntrast where these practices have the force
which caﬂding ohthe members of the community, and it is possible to

of Jaw DIN dent in how the principles of these particular practices

a1n SOmMe: N
2;821& then the practices Kayve become customary law.

48], For example, in Wong Sui Yeyng v Chiu K wong.Wing & Ors,*
ciion had been taken for compensation for the destruction pf a lychee
e which a JandowTier claimed was his family’s fung shui tree, even
though it Was\not growing on his land. In the event, expert evidence was
mavailable. for various reasons, and the court held that the interest in such
1trée may represent ‘traditional practices’. But no evidence was produced
aich indicated such practices had been ‘elevated into the status of custom

orcistomary rights enforceable by law’ [paragraph 29]. In the event no
cause of action was disclosed.

[1-49] Article 8 does provide for possible amendment to these laws as
theyfare Subject to any amendment by the legislature of the Hong Kong
Smclal {Administrative Region’. In addition, Article 84 does permit judges
In appl.ym.g Hong Kong SAR law to ‘refer to precedents of other common
law jurisdictions’. The courts do make use of this facility. In Hong Kong, the
;(:glil:onhlaw and principles of equity are robust as a consequence. But when
decisio: igt é}rc.:umsfances will the court adopt overseas developments? The
ina Field (above) seems to have answered this question.

the New Territories Ordinance (Cap 97)

22 Alienation of land

11501 Hice

and u{ . }fggotgca] factors, such as Chinese custom in the New Territories

inge 1 beat land holding from 1841 has been by way of leasehold,
relevant, The current practice for the alienation of land

3l

Wong .
& SulYeung v Chiy Kyong Wing & Ors [2005] 3 HKLRD 495 (CFI).
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