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scontinuing 3 e
o ympany, if the company fails
the COMPiL

discontinue Of defend the proceedings because of Miscg
[SCL

y 16
ead acainst the company. g
~ommitted agal sl ad {
1.19] The charcholder has to show DAGE é
|- ace of the application, it appears to be in the intame ,_‘

the face
N ?hne company that leave be granted to the shareholder;n

there is a serious question to be tried and that companym
ot brought the proceedings 1tself (und?r. Scenarios 1
7 in [1-18])," or the company has nqt dlllgently CONtinye
discontinued or defended the proceedings (under Scer ;)

in [1-18])."

(2)

31.1 Appears to be in the company’s interest e

[1-20] It 1s well-established that the threshold for the ‘intemst‘Of
company’ criterion is low and requires only the presence of an arguable

case when determining whether the shareholder’s proposed action i

prima facie in the interests of the company. In Re Li Chung Sh‘mgl @;
(Holdings) Ltd.** Harris J agreed that the plaintiffs were only required
surmount a relatively low threshold to satisfy the “interest of the compang’

criterion. His Lordship also held that: - ri I’ *'
I accept that in most cases if a ‘serious question to be tried’ has been "\' moristrted
it will follow that it is prima facie in the interests of the company thatprocéedings

are pursued and the converse, of course, will also be true.*! i

[1-21] It should also be noted that the definition offérhi§conduct’ undé
section 732 is quite wide and encompasses ‘fraud megligence, brefchdf®
duty, or default in compliance with any Ordin OK Of 1aw\. =

_
¢

[1-2.2] However, it is also recognised that mpany I : b b
business reasons for not pursuing a cause of action OpeEr 01t an
Management might legitimately have decided that

e T——
o cc"“’m“' Ordinance, s 732(3). | y
:z °'d§mce.s733(1)_(a), yry (i U ,
19 Comm"‘"f“ommoe. .8 133(1)(b)(i). o s '
% .0 he;&dpame,s733(l)®Xﬁ). -*,M!!'-. S
(CF1) 8 Shing Tong (Holdings) Ltd [2011] 5 HKC 531, [2011] 5 HKLSEEE

2l -. . ‘ » :‘r ‘ ', "’TT”. |
2 )atgml%]. e

Tipanies lenal. Ice, s 731. »t“ol" ',“;"

rort e
6

The Governance Structure of a Company and Dertvative Actions

/

-

company would be sgrvcd by not taking action’.?’ The relevant factors that
the court would take into account in determining whether the proceedings
would be in the interests of the company include but are nof limited to
the character of the company,™ the effect of the proposed litigation on the
business of the company,” the ability of the defendant to meet at Jeast a

substantial part of any judgment in favour of the company in the proposed
derivative action and etc.*

[1-23] If the board has made a bona fide commercial decision that it is not
in the interests of the company that proceedings be commenced. then the
board’s view should be givemr¢onsiderable weight and the court generally
would be slow to overri that'decision.” But when the prospective claim

is against a director, thegb c‘i“s view is of less significance, although each
case would turn onﬁg;o%vn facts.

e

hung Shing Tong (Holdings) Lid® Harris J
0 one would expect that this criterion be examined
(ﬁcﬁnot be satisfied it would normally necessarily follow

m the interest of the company to commence proceedings.
' fﬁQ ‘likewise of a relatively low threshold’.** Prospects of the
: es

were to be investigated only to a limited extent and the

S t they could not be said to have any expectation but only a hope of
\k&s.” In Mothercare Ltd v Robson Books Ltd,” Megarry V-C explained:

33 Fiduciary Ltd v Morningstar Research Pty Lid [2005] NSWSC 442, [2005] 53

ACSR 732 at 742.

For example, see Swansson v RA Pratt Properties Pty Lid [2002] NSWSC 583,
(2002) 42 ACSR 313. |

For example, see Re Li Chung Shing Tong (Holdings) Lid [2011] 5 HKC 531, [2011]
5 HKLRD 274 (CFI).

For example, see Carpenter v Pioneer Park Pty Lud (in lig) [2004] 211 ALR 457
at 465, | |

Re Li Chung Shing Tong (Holdings) Ltd [2011] 5 HKC 531, [201 1] S HKLRD
274 (CFI). ’ BF st e T
Re Li Chung Shing Tong (Holdings) Ltd [2011] 5 HKC 531, [2011] S HKLRD 274
(CFI), | wal

Re F&S Express Lid [2005]14 HKLRD 743 at 746E-747D, [2005] HKCU 1759 (CFI):
Re Lucky Money Ltd & Ors [2006] HKCU 1230 (unreported, HCMP 50522006, 18
July 2006) (CFI) at paras 40-42; Re Myway Ltd v Chan Kai Wing & Anor [2008} 3
HKLRD 614 at 622-624, [2008] HKCU 629 (CF1); Re Grand Field Group Holdings
L4d [2009] 3 HKC 81 (CFI) at 86; Re Li Chung Shing Tong (Holdings) Ltd [2011] S
HKC 531, [2011) 5§ HKLRD 274 (CFI) at paras 32-34. |
Re Li Chung Shing Tong (Holdings) Lid [2011] $ HKC 531, [2011] S HKLRD 274
(CFI) at para 33. |
Mothercare Lid v Robson Books Lid [1979] ESR 466.

) coua%d be slow to find against the plaintiffs unless their prospects were

24
25
26

27

29

30

31
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A o \
- wasee are W 08
of the plaintifl's SUCCESS \‘R\ ‘::‘“‘:‘c‘:‘\‘:t‘:;\'gf?llCd 10 g ""N
the p!\‘\.‘\\d\ : o be ’L‘ighk‘d :IS‘“"'\‘ 1 ‘ . l " ‘ ﬂl. ure, A" [huh
tent, but they arE T 0L intifT has prospects of success which, iy S
exI it the | access no longer defeat the plainify Unlegg g
il can have no expectation of success, byt only g p !
. hl.n!“, are so small that they lack substance and M"l;'ok
> : ’

. he can point to no question to be tried which can be N
. o) (ol & ; . R )

for sect of SUCCess which can be called ‘real’, e
MOS ‘

|

. | (as she then was) held in Re F&S Express Lid thm“
(1-25] Kwan J (as ! ;

. ) ln: ~ . » ] 2 .
col mally enter into the merits of the pr.oposul dc.nvalwe action
will not noO ‘ o bcwm\inc whether there 1§ a Serious question to be tried,
greal dcgr;t whe same relatively low threshold to surmount as in the ¢q
applicant has v o S ton 2
3;‘;‘“.1“0“ for an interloculory injunct

2

seo(1
-
3.1.3 Intervening in ongoing proceedings

3 L may only intervene in an ongoing prog Jite
[‘l -26] lie St;,‘;ﬁ}}::lcic;\panj if there 1s evidence that the.: company hasfm[éj
2 {lv continue, discontinue Or defend the action.® In such
tgcdégiinm)ust additionally be satisfied that it would be in the Company
interests for the shareholder to take. over the conduct qf the.p
acainst the wishes of its board of dlrecsfors. In Hou Hsiao Bing vC‘
T:chnolog)* Solar Power Holdings L.td, altl.'n(.)ugh the court accgp;gq thae
the company has not pursued the action as diligently as it should haye, fhef

-

shareholder was unable to show that the board of directors as a whle

not acted bona fide, has a conflict of interest or has been. menv%
improper purpose. The court made cl.ear that cogent evid

is required if a shareholder wishes to intervene in proc
already commenced and which are in progress to s

[1-27] However, in the Singapore case of Ch
Alliance Management Pte Ltd,” the Singapo
the shareholder need only show that it bable that
not diligently prosecute or defend the action; it is
actual lack of diligence since that would set the b
considerations for deciding whether the ‘prob 18 TN
the steps already taken by the company to prosecute the case and tbea
of the directors’ conflicting interests. In Chong Chin Fook, the court e
the shareholder’s application to take control of an ongoing Pr¢ ‘ %
32

N
Re F&S Express Lid [2005] 4 HKLRD 743, [2005] HKCU 1759 (CFD;: i
Swansson v RA Pratt Properties Pty Ltd [2002] NSWSC 583, (2002):4.2 L h
33 Companies Ordinance, s 732(3) D éu %
34 Hou Hsiao Bing v China Technology Solar Power Holdings Ltd [2 JHK - :‘
" [2020] HKCFI 2957 el

Chong Chin Fook v Soloman Alliance Management Pte Lid [2017] | SLR

hecause there was clear evidence that the directors w

The Governance Structure o : - _
. Ih f a ( ompany and Derivative Actions

T

re materially conflicted

and hence unlikely to diligently prosecute the action.

3.1.4 Indemnity of costs

(1-28] The court may make an order that costs incurred by shareholder
in such application for leave to bring derivative actio

n and m
proposed proceedings brought or intervened by the shareholder to be
paid and indemnified by the company™ provided that

- It is satisfied that
the shareholder was acting in good faith and had reasonable grou

nds for
bringing or intervening in the proceedings or making the application.”

[1-29] Two question%wﬁl@encraﬂy be relevant to the issue of whether
the applicant 1s agﬁpg‘\giood faith: firstl

believes that a good cause of action exi
of success; and=s€edndly whether the

y whether the applicant honestly
sts and has reasonable prospects

=4 applicant is seeking to act in the
derivative cap ity for sueh a collateral purpose as would amount to an
abuse of i@g}}esS.-"‘
[I;QQliuiﬂwere are nable grounds, if legal action was a reasonable
and prudent co

e 1o take in the circumstances and the company should

Qﬁﬁgnnify the plaintiff against legal costs incurred by him on the S
Behalf.* o,

[1-31] @Re Li Chung Shing Tong (Holdings) Ltd*® the plaintiff’s

{ng shareholders sought an order that costs incurred by them in that
%cation and the proposed proceedings should be paid and indemnified
by the company. Having regard to the company’s financial position, Hams

held that it would not be appropriate at that stage to make such an order.
but the plaintiffs could renew that part of their applhication when they were
able to put forward further information regarding costs of the proceedings

and financial state of the company which could justify further consideration
of this issue.,

\

36 Companies Ordinance, s 738(1).

37 Companies Ordinance, s 738(3). In Singapore, the shareholder’s good faith is
a substantive requirement that has to be satisfied before leave is granted to the
shareholder to bring a statutory derivative action: see s 216A(3)(b) of the Companies
Act 1967 (Singapore). However, the jurisprudence as to what consnm;oud faith
appears to be similar to that in Hong Kong: see Ang Thiam Swee v Low Hian Chor
(2013] 2 SLR 340.

38 Swansson v RA Pratt Properties Pty Lid [2002] NSWSC 383, (2002) 42 ACSR 313,

9 Wallersteiner v Moir (No 2) [1975] QB 373, [1975] 1 A(l:!L %Rﬁ?t‘ml 2WLR 3N
(CA, Eng); Jaybird Group Lid v Greenwood [1986] BCLC

W Re Li Chung Shing TbmHMs) Ltd [2011) 5 HKC 531, [2011] S HKLRD 23
(CF1).
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S veld Group Holdings Ltd,*' the plaintify -
ran ‘flm“ application be indemnified by (he o nglht
( hen was) held that she considered . .

~wan J (as she | et - - Woy !
However, Rwalt \ : 1ofer the determination of costs in these gy ..
--‘tc ( k ‘

. u
more ap hetter to look al the whole picture in exercising tha (i':\ss;al\cg
as 1t would be X hal complex dispute, S.O as not to fetter the CMQ
(0 ;\\\;ll'd \T\\S(.\ l'“w.‘\. paﬂicularly as this mvolves awarding COSQM
“‘.nf\“ th therefore ordered that the costs of the applionsi
- ance derivative action are also to be deferred W‘é

21 In Re F&S Express Ltd,* Kwan J made an order for ¢
“.3‘]1 : cation and ndicated that before making an inde
k:zi\ tr {nprll‘lwtion o the derivative action, the court had to be g
orac ‘

the company S ability to pay such cOsts.

OSts ofi];
MNity e
atiSﬁed&

32  Common law derivative action

(1-34] It should be noted thaF the statutory provisions governing erivagy,
actions in the Companies Ordinance (F?a[? 622) are not meant to comple =
replace and abolish common law derivative action. As sections 732(6)4
236 make clear, it is still possible for a minority shareholder to brine .

'

o O
Ine »
vilng @
:‘:gw

derivative action under common law, although such action may be orders
to be amended or stayed or even dismissed by the court if such minars

shareholder also brings a statutory derivative action, as discussed bel i ,
[l"35] In paras 13-14 of the Court of Final Appeal’s. “ |

1

Waddington Ltd v Chan Chun Hoo,* Mr Justice Ribeiro PJ ;« |

f; .
!

A . L ToAA %
description of the common law derivative action regime

The denvative action is a procedural device invent

protection to the minority. Procedurally, there is m@n
for a person seeking to sue derivatively first to obis

it does not follow from this that there is no th

the plaintiff. Substantively, such an acti only permitted
facie be shown that there exists a viable of action or éqin
in the company which, if made good, wo tablish

well as control of the company by the alleged wron
10 stifie any proposed action against themselves.

[1-36] The most common exception to the rule of Foss v Harbe
where the wrongdoers commit a fraud and are themselves in ..
the company. In such circumstances, a shareholder is entitled 0. T

41 Re Grand Field Gro ' 2 12 =
up Holdings Ltd [2009] 3 HKC 81 (CFI).
42 Re Grand Field G : [ ] :

43 ReG roup Holdings Ltd [2009] 3 HKC 81 (CFI) at para 54.._. el
%4 Re FW Field Group Holdings Lsd [2009) 3 HKC 81 (CFI) at para 55. :a',
&S Express L1d [2005) 4 HKLRD 743, [2005] HKCU 1759 (CFD- 4

45 -
(‘:’;'Fd:;"m lid v Chan Chun Hoo [2009] 4 HKC 381, (2008) 11 “Kqﬁ,

(o

g
1 11
e
AR
p s 9
s ’
J yoll

- , -b
»
9
w
. P . |
)
) “-'
N ¢

-
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a common law deriv
company.

essential concept of which is abuse or mis
Kim Sie Joong v Ng Cheuk Ngon * Deputy
does not simply mean deceit but also incly

unintentionally, fraudulently or negligently ;

[1-38] For example, in @g Guan v Southland Co Lid * the di ,
misused the company’g@t y making interest- + he director ‘,

other corporate defefidan ed. The
while such condégsn not amount to fraud strict court noted that

d
:
2

in which he was int

!
| . Yy so-called, the court |

nonetheless enfertain a derivative action founded on fraud OT minority E E

(1-39] In(Harris v Micfofusion 2003-2 LLP & Ors ® the English court

held th t'i??‘f‘ raud o ity exception applies to cases of actual fraud or

in 03 sénce of ud, the alleged wrongdoing must have resulted

N to the co

—— e el el

46
47
48
49

50

gying v g Wing Fai,* the Hong Kong Court of Appeal clarified that

t
&r& but in whether the company (in general meeting, ex hypothesi

cular, Yuen JA explained that under the test, a plaintiff must adduce
>vidence to the prima facie case standard that the vote by the

in general meeting releasing the directors was not a bona fide exercise of
shareholders’ voting power. In this respect, it may msbnably be assumed
that a director in breach of duty would, when voting as a shareholder. vote
to exonerate himself, and hence his power to vote would not be exercised
bona fide for the proper purpose. Whether that could be ascribed to other
shareholders forming the majority who are not themselves in breach of
duty would depend on the facts, including whether there is any evidence

g?at the shareholders had voted (or would vote) simply as the directors
irected. '

y and personal gain by the wrongdoer. In Wang

&lest for the purposes of the fraud on minority exception lies

equirements of loss to the company and personal benefit to the

ajority) can lawfully release the directors from that breach. In

Kim Sie Joong v Ng Cheuk Ngon [2003] HKCU 1275 (unreported, HCA SS2/2002.
I8 November 2003) (CFI).

Daniels v Daniels [1978] Ch 406, [1978] 2 AlL ER 89, [1978] 2 WLR 73.
Tan Eng Guan v Southland Co Lid [1996] 2 HKC 100, [1996] 2 HKLR 117 (CA).

‘;’;’8“ ;» Microfusion 2003-2 LLP & Ors [2016] EWCA Civ 1212, [2017] All ER (D)
an),

Wang Pengying v Ng Wing Fai [2021] 4 HKC 1, (2021] HKCA 100.
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[1-41]
Hoo,

necessary 10 &
of the voting rights. R
concept of de
is a practical matter

circumstances Of each company.

[1-42] The common lay
‘complex and arcane -
rivative action 18 hlghly.
derivative regime, some Juri

- 5§56 ’
law regime. How : | e §
pl‘CSCl'Vged in Hong Kong. The preservatlon, aCCOI‘dlng to the Legis

Council Brief, seems to cater for.fore'igp cor.npal}ies controlled by Hog
Kong residents.”” The position 1S .SImnla.r in Sm.gapore, wher %&,
been held that the statutory derivative action applies only, tc Singapore
incorporated companies.” Hence, shareholders who _wish™fo brn

derivative actions in respect of foreign-incorporated ¢
to utilise the mechanism available at common law.

a de

51
52

53
54

55
56

57

58

R e e
Smith v Croft (No 2) [1988] Ch 114, [1987] 3 All

1 (miwwl\'mg Shareholder Disputes \
\ I‘.’:zr"‘c_‘til_"/_‘

] b ' . 1o pecessary for the member to alsg pleag
m o h‘alld. 1l ‘[‘3\ the \\mngdocr. Control, for this DU w
. )crcen.tagc of 1S shalt‘.ChOIding:q. Rather‘ g |
‘ 1€ |(,\,(, 2),5! the essential qU.CS(IOn 0 be aSke:;m
Croft (/ vented from pursuing a claim whidt i
er the compan) d Therefore, the element of control ig estah ﬂ'

o eaate]ly had. 1Y R S li
company legitimese- ked in that two beneficial shareholders CO"“;?‘

 ilar approach was adopted .in Waddingf.on Ltd v Chap Ch
| A -\“‘7{{ he Court Of Appeal rejected the view that it jg e
% in Whu-]. bl'ghtl]at he wrongdoers themselves hold at Jegg 50%
to establis ather, the court took the view that the more floy;
facto control should be adopted and stated that con
and what amounts {0 control would vary With’ﬁ
"

i
U 2
.

v derivative action has long been criticised as -'-.s&l
st and ‘greater transparency in the requiremen&'fa
desirable’.” Upon introducing the Stamtq;
sdictions completely abolished the comme
over. the common law derivative action regime § .j

>
-7 ..

See Anglo-Eastern (1985) Lid v Knutz & Ors |1

(CA).
Waddington Ltd v Chan Chun Hoo | KL
Sarah Watkins, “The Common Law Derivati Action:

30 Cambrian Law Review at 40. § a R
English Law Commission Report (No 246) at : | gl _;,.;_,
See, for example, s 236(3) of the Corporations Act 2001 (Ausualia)._.lnt\lpf;;.
has been held that common law actions may still be brought in respect of doubeH
multiple derivative actions as s 260(2) of the Companies Act 2006 (UK) 00171‘3‘,,

effect of abolishing ‘ordinary’ derivative action at common law that are DrOVERE
a shareholder of the company for whose benefit the action is brwghl:'swq....;;
Project Management Services Ltd v Fort Gilkicker Ltd [2013] BWH
[2013] Ch 551, [2013] 3 All ER 546. R
See Bills Committee of the Legislative Council, Report on Companies (AT ;.~ ;
Bill 2003, LC Paper No CB(1) 2264/03-04 (Printing Department 30 June = f,()J..--
paras 126129, rele

Sinwa 8§ (HK) Co Ltd v Morten Inhaug [2010] 4 SLR 1. Lad

-

~

|
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(1-43} Further, by preserving the common I

company may choose to utilise either the co
This may be inferred from section 736, whi

oven when a statutory action is available. In other Jurisdict

co-existence of common law actions,* Practically speaki
unlikely that shareholders would choose such a course

The Governance Structure of a Company and ey
= """"‘“—-—lﬁ‘.’f’_‘ﬁ"_' Actions

rramework in Hong Kong contemplates that

«jtuation where a member commences a ¢ dérivat
V€ action

ions, the position
tly recognise the
ng, however, it is
since the onus of

s less clear when the statutory provisions do not explici

proof 18 usually lighter under the statutory regime.

(1-44] Asdiscussed ﬂh@avc must be sought before the commencement

of statutory den%vag‘;&@n . The fact that no leave is required to bring a

N 4
3 \Y

common law deﬂﬁﬁﬁyé action, however, does not necessarily mean that
there is no thres

d whatsoever. In fact, in Waddin
. g P ; ’ gion Lid v Chan
Hoo® thésCouft of Fing Appeal held that Chun

&

qfte ion to the 2
' on:behalf of thécor

8-45] Hi

° .
er, it should be noted that the member is not allowed to bring
n law and statutory derivative action in respect of the same

ay strike out any common law action subsequently commenced by
he'plaintiff.®’ In a similar vein, the court may refuse to grant leave to bring
statutory derivative action if the court is satisfied that the member has. in
the exercise of any common law right, brought proceedings on behalf of
the company in respect of the same cause or matter.”® In Waddington Lid v
Chan Chun Hoo,*” the Court of Final Appeal noted that there is no express
provision relating to the situation where a common law derivative action is
instituted after statutory leave has been refused and the converse situation

of seeking leave after a common law derivative action has been struck out.
The Court of Final Appeal stated that: |

where a party seeks to take advantage of the availability of both the statutory
and the common law derivative action, the court should exercise its powers, both

39 In Singapore, there is uncertainty as to whether a shareholder may bring a common
law derivative action when a statutory action is available: see Petroships Investment
Pte Ltd v Wealthplus Pte Ltd [2016] 2 SLR 1022 at paras 64-72.

60 Waddington Ltd v Chan Chun Hoo [2009) 4 HKC 381, (2008) |1 HKCFAR 370
(CFA) at para 67.

61  Companies Ordinance, s 736.
62 Companies Ordinance, s 733(2).

63 (‘gagdington Lid v Chan Chun Hoo [2009] 4 HKC 381, (2008) 11 HKCFAR 370
A). .
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qm-slinn of whether a derivative action can be brought is s '
of the plaintiff’s standing to sue; » SIMPLY a question

On o question of standing, the court must ask |
a legitimate Interest in the relief claimed .

proceedings 10 obtain it. The answer in the case of o0¢ | MMr‘n m bringing

Atiple derivative actions |
$1a derivative action cefers 1o lch situation where a Mey “

o A which in tum 1§ & member of C(»§T\|>:\|\y B, seeks ‘deq
of Compaty - “ion on behalf of Company B. For example, whc“\lﬁ'
a dervative “lk‘“‘ sarent company perpetrate a wrong on the subsiqia. J
controllers of the ‘l‘; ontrollés could prevent the Slleidiul’y from tait

a
t!l l'i’
' .., \
:

3.3 Double or mi

[1-46) A dot

The Court of Final Appeal expressed hope that there would be legislati
change in due course creating a statutory mechanism for sty

. multiple derivative
actions.

(1-50] The law w
Final Appeal’s degci

then prima facic sover there
en | emselves, and moreover there would be ng

diary to bring a derivative action on its behglf:

actions against (! |
member 1n the subs!

(1-47] Moreover, the minority member in the parent comp.any.is deba
from suing to recover a l0ss of the parent company which is tely
reflection of the 10sS suffered by the subsudlf\r?'. th(gugh he could se ﬁf\
recover the loss directly suffered by the subsidiary,” it

't to apply 1€ feave 10 by
" proceeding$ on behalfo

iz e t Services Ltd v Fort Gil N5 an agsociated com hich includes a subsidiary of corporate.
1-48] In Universal Project Managemen. | Gilkicke n a§30 iary of the body cory
lud,“‘ the Chancery Division of the English High Court confirmed yhy '@ g comp he body corporate, or a subsidiary of such a holding
double derivative actions at common law were not abolished upo ”' pany. ) |
coming into force of the English statutory regime. Briggs J sﬁtég 4
ing: ' o 34 ative acti d li
following: e . actions and liquidation
Once it is recognized that the derivative action is merely a proced '

- \";(} A | » :

: cdugh Govice \Qlt is well-established that a common law derivative
designed to prevent a wrong going without a remedy ... then it igtmgl ising %& aw derivative action
to find the court extending locus standi to members of the wrog ‘.'Bw" g

mpany's
holding company, where the holding company is itself in@ o
control. | s

' [1-49] Likewise, in Waddington Ltd v Chan €h |
| Court of Final Appeal held that multiple derivati
l under common law in Hong Kong. Lord Mi J
same reasons which justify a single Q
n

| brought where a company is in liquidation. The rationale bem
that the company is no longer in control of the alleged wrongdoers, in

which event the reason for any exception to the rules in Foss v Harbottle
disappears. |

ons can’Bebre oht
i

nOt . | . '}a
n éa ply to the
| bgbal ‘:' ed o

0 Thomds ™\
{10TNGS, ik [1-52] As BarmaJ put in Grand Gain Investment Ltd v Cosimo Borrelli &

{lno(.“" when a company is in liquidation, control of its affairs passes from
Its directors to its liquidators: |

e actio

case of multiple derivative action. If wréngdoers o m‘fc'ﬁol‘:“c VSN s still ‘}P“‘““& it may be possible for an aggrieved

defraud a parent company with impunity, they ot be allowed o Cr 1O pursuc a cause of action on its behalf by way of a derivative action
: ) oo where the

defraud its subsidiary with impunity. His emphasised that the company itself fails to do so. Where the company is in liquidation,

derivative action will no longer be available. However, a shareholder or creditor
then has available to him the

Ordinance (Cap 32).
[1-53] This is

)
v! l"“1

-

remedy provided by s 276 of the Companies
64 (“C'a::;’ngton Lid v Chan Chun Hoo [2009] 4 HKC 381, (2008) 11 H n
. “j"_: "',Eg‘-\"'\';' !
See Landune International Lid v Cheung Chung Leung [2006] | Vll}
HKCU 61 (CA); see S

B ¢

i tl.me case even if the company was not in liquidation at
the time the derivative action was commenced. Once a company goes

{ recoven nto liquidati ' ot
S [1-59] et seq, for discussion of the rule against recovel | quidation, there is no wrongdoer control and the decision whether
Ve 108S, . ¥ e ————

AT S |
66 Universal Proj ’ cu 08 ?&"&lznlw Ordinance, § 732, predecessor Companies Ordinance (Cap 32), ss 1688C-

(Ch), 2013) Ch § Management Services Lid v Fort Gilkicker Lid [2013] EWHESS '
67 - J Ch 551, [2013] 3 All ER 546, Besres | % Grand Gain Investment Lid v Cosimo Borrelli & Anor [2006] HKCU 872
HCCW 334/2004, 1 June 2006) (CFL) at para $4. (unreported

65

N
‘
0

0 v Chan 08) 111
370 (CFA,), Chun Hoo Thomas [2009) 4 HKC 381, (2008) HH 1Y

7
l
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Resolving Shareholder Disputes
(LRALE s

A Pro '”i‘_),’i—”-m’{"”'f \\

~otion should best Pc;. b Judgmen of
, with the ac! (n Re Shun Kai Finance Co Ltd" a
. 3atar 10 43

ina  Compy,
. was brought on behalf of a company of Whigh

ve action W *.‘_n respect of an alleged wrong by the |;

a dnv]i:g; L' o t‘tmt nstance dismissed the claim ag

q.llid::

liquidator Wd>

ding

o any, the . oL T ASS '

o thcmm}“‘"t}h ~eason that a claim against a liquidator did not fy) b
: . c s
liquidator or

With:
on to the rule in Foss Vv Harbottle. ﬂln
an exception i

' i y3 Court Of Appeal. llphCld thc? Jlldge’s declslm
(1-54] On :llz‘Pkl‘m of Appeal observed, without deciding that lea"emigﬁ-
Hm\'e\'ctr: C(’htco bOrinQ » statutory derivate action notwithstanding that Q
lfe B : was in |iauidation. because the wrongdoer. control reqUire gy
compan} on law derivative action is not a preclusive condition for th,
::n;; ; ::]of 2 statutory derivative action. Tl)e cpurt, h.owc?ver, d}d not
o a firm view as to whether a statutory derivative action is availabje Where
the company is in liquidation. ; 6

[1-55] In Singapore, there are few occasions when §har.eholdets;f.'@
derivative actions after a company has been placed in .hql'idatio@’:fﬂ
Petroships Investment Pte Ltd v Wealthplus Pte Ltd,” the Smgapore”
of Appeal held that a member could not seek leave to bring a st w
derivative action after the company had been placed under member

“e!

voluntary winding up, observing that derivative actions were typically sough
in respect of companies that were going concerns. The court reasoneg
the statutory action was not needed in liquidation cases as was no i of the
company being in wrongdoer control. Once a company goes intc ‘ ation,
the board’s management power is ceded to the liquidator whg'is.duty bound
to act impartially and 1s empowered to unilaterally bring” or+ fend ’
proceedings. If the liquidator fails to act in the a" S inte -«~
agerieved shareholder has various avenues for redfess-dnder the-e eva!
companies legislation and at common law. LiKewist

such as the United Kingdom and Austrah@ |

actions to companies that are going con 22

4. MEMBERS’ PERSONAL Ac@s

[1-56] Where a wrong is done which infringes the personal nghtsofi
member, the rule in Foss v Harbottle is inapplicable, because the rightt

70 See Ever Join ( Holdings) Ltd v Nice Theme Ltd & Ors [2007] 2 HKC 101, [200514

HKLRD 516 (CFI). |
;; ¢ Shun Kai Finance Co Lid [2015) 2 HKC 403, [2015] 2 HKLRD 264 (CFI)- 4
s etroships Investment Pte L1d v Wealthplus Pte Ltd [2016] 2 SLR 1022. -
sé:’ for example, Cinemaric Finance Ltd v Dominic Ryder [2010] BW.HC.. IR
(2 Nél[j{o :0] All =R () 283 (Oct); Hedley v Albany Power Centre Lid (in i) (2003)
%40 Chabora y Euphoric Pty Lid [2008] NSWCA 52. i
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forming the subject matter of the claim are sim

. ply not vested
company. In Edwards v Halliwell,”* Asquith LJ em n the

phasised:
When in circumstances such as I have described 4 remed
individual, complaining of a particular act in breach of his rights and inflicting
particular damage on him, it seems to me the principle of 2

. . Foss v Harbole
does not apply either by way of barring the remedy or sy

. ’ : ming l’! )
that the action is wrongly constituted because the union e not a [clnimo:fa ion

(1-57] Personal rights of members can arise pursuant to the company’s
articles of association, common law, shareholders’ agreements and

«tatute. The main statuto% provisions conferring personal remedies on

members are the provisions Jon unfair prejudice’ and winding up on just
and equitable grounds.™ r statutory protections for members include.
among others, pr@q s enabling members to obtain access to company

re,'cOl‘dS.77 6

[1-58] B °SCUS%&SC remedies, it is necessary to first consider

the restrigtion on the ability of members to bring personal action where
the lo’és of the indiv@ shareholders is merely reflecting the loss of the

O

Q—C@W
2
g | gainst reflective loss
1~

[1-891Aecording to the ‘no reflective loss’ principle, a shareholder
%@t claim for a loss that is merely reflective of a loss suffered by the
r%&ny, ie, a loss that would be made good if the company had pursued

% enforced its rights in full against its debtor, even if the company, acting

through its constitutional organs, has declined or failed to make good that
loss.” The shareholders’ rights stem from the company’s articles. They have
no interest in the assets of the company. The most they have is a night to
receive a share of the proceeds upon a solvent liquidation of the company.

[1-60] In Prudential Assurance Co Ltd v Newman Industries Lid (No 2),®
members of the defendant company had approved in general meeting of
an acquisition of the assets of another company, in which its director was
substantially interested. The shareholders’ approval was given on the
basis of a circular which was alleged to be fraudulent and misleading. The

\

14 Edwards v Halliwell [1950] 2 All ER 1064 (CA, Eng).
75 Companies Ordinance. Pt 14, Div 2.

76 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32),
s 177(1)(f).

7T Companies Ordinance, Pt 14, Div 5.

78 Johnson v Gore Wood & Co (a firm) [2002] 2 AC 1, [2001] 1 All ER 481, {2001} 2

- WLR 72 (HL).

Prudential Assurance Co Ltd v Newman Industries Lid (No 2) [1982] Ch 204, [1982]
I All ER 354, [1982] 2 WLR 31 (CA, Eng).
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\ Practical G iide to Resolving Shareholder Disputes
R 4'—’2“4‘""'1' e \
o svative claim in respect of N.cwman’s IOSSes |
a dkln‘l"lin] for damages for the diminutiop in the: h\q
hLol‘ding and loss Qf dividends. The Persong| V |
judge on the basis that }hc claimant share i
~ultkof the conspiracy of the directorg. d%

claimants brought e
also brought a.pcmma‘
of their minority Sha°R|
was upheld by the tna :
had suffered loss as a Ies .

.l the English Court of Appeal described i
[1-61) (?“]iasgg;;ci\'cd’. The court held that although a shareh
i princple, bing a personal claim against those who had alsq
in principle, bring a persona

Ins sompany:
a wrong against the compan)

Petsong

der Coyld
COMmifyyy

what he cannot do is to recover damages mc‘rcly because the Company i ‘ﬂ
he is interested has suffered damagc. He cannot recover a Sflm Q
diminution in the market value of ‘!11.5 shares, or equal .to the likely dimie
in dividend, because such a “loss™ is merely a reflection of the loss ffery
by the company. The shareholder dcx,s not s.uffc.r any personal Joss. Hisﬁ’f
“Joss” is through the company, in the diminution in thf: value of the pet A
the company ... The claimant’s §hares are mcrel.y a right of participation ‘mg,
company on the terms of the articles of association. The shares ‘hemselveg"i
right of participation, are not directly affected by the wrongdoing, The [Claimay
still holds all the shares as his own absolutely unencumbered property

[1-62] Although diminution in the value of the shares and 19§§g';i:,';
dividends are paradigm examples of reflective loss, the pﬁncip]e.‘,
applies to “all other payments which the shareholder might haye obtair ‘?‘

from the company if it had not been deprived of its funds’ # Q"

[1-63] InJohnson v Gore Wood & Co (a firm),* Lord Mille X @ _“‘; he

rationale of the principle, where he said: N
If the shareholder is allowed to recover in respect of suc n e:ther ;i
will be double recovery at the expense of the defen T

@d others w:

recover at the expense of the company and its crédi holdest

Neither course can be permitted. This is a principle @ 1 {{'1),;
discretion involved. Justice to the defendant the exclusion offgne clais
or the other; protection of the interests mpany’s al k

is the company which is allowed to (o the exclusi
[1-64] Importantly, the principle against
notwithstanding that the company declines or
Ltd v Chan Chun Hoo,® Lord Millett explained that the appropriate cours
of action to take in such circumstances is to allow the shareholder to bring

r

80  Prudential Assurance Co
81 Johnson v Gore Wood

; I
82 Johnson v Gore Wood &

83 Waddington 1,

18

(1-65] Where the member’s loss is separate and disti

made good if the compg

affairs through &% f companies, including W Ltd. in
all but two of the.i! %)q

—
e
—

The Governance Structure ofa v
s nce Stri faC mpany and Derivative 4,

lem

——

L R —

q derivative action, as allowing the sha

its own benefit would produce precisely
unacceptable i.n Johnson v Qore Wood & ¢,
against reflective loss remains applicable eve COMPany settfes o
the wrongdoer on comparatively generous terme * ¥ With

the result wh
(a firm)
n if the

loss, the member is entitled to bring a personal action against the 4
[n determining such, it is relevant to see if the loss ; € wrongdoer.

v Gore Wood & Co (g

[1-66] Although the rule against reflective loss has been w

and indeed set out in Statute,™ it is still often overlooked
leading to substantial wasted C

T R
84 Johnson v Gore Wood & Co (a firm) [2002] 2 AC 1, [2001] 1 All ER 481, [2001] 2
WLR 72 (HL).
85 Johnson v Gore Wood & Co (a firm) [2002] 2 AC 1, [2001] 1 All ER 481, [2001]
% éVLLR 72 (HL); Giles v Rhind [2002) EWCA Civ 1428, [2003] Ch 618, [2003] |
Ci; -
86 Johnson v Gore Wood & Co (a Sirm) [2002] 2 AC 1, [2001] 1 All ER 481, [2001) 2
X WLR 72 (HL).

vonnson v Gore Wood & Co (a firm) [2002] 2 AC 1, [2001] | AIl ER 481, 20012
WLR 72 (HL). Also see Andrew Tettenborn, *Creditors and reflective loss—a bar
‘00 far?" LQR 2019, 135 (Apr) at 182-186, in which the author suggests that the

. reflective loss principle might have been applied too widely
Companies Ordinance, s 725(5).
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10 Resolving Shareholder Disputes

Prd(‘f““’_,/_,(.","_’i‘-h—. \

- 1% the trial Judge awarded damages for breaches of fidyg;
Effiscient Lid, e director/shareholder of the company tq the ‘ary
TR nu;i";ir prejudice petition. On appeal, such awarg wo'h&
IR —ed in relation thereto, including expery and‘saq
amages, Were ordered to be paid by the Peti(i::

COSIS |
[1-67] The reflective 10SS princiP.lc ‘“ .'“.):l::’i'é:ol‘:: tCh(;"gIO(vgsy. If Dplig
~discriminately it could cause serlous ll:j” : 1 .Upreme Com
n - of Sevilleia v Marex Financial Ltd,” the claimant obtained judg
.‘;Zf,:,,tt ;\:O BVI companies controlled p)' the defendant. HOWever, b;:
(ht claimant was able 1o enforce such judgmcnt.s, the defendant stip |
eir assets. Therefore the claimant sued the defendm
tor unlawfully causing loss to 1t. T11§ defendant ar gugd that the Claimapy,
loss could not be maintained as it mfnng.efi the reflective loss. pri"Ciple.‘n,e.
UK Supreme Court reviewed the authoqucs and gave a detailed Critique of
the reflective loss principle. It held that lt.had been given too wide a
and wrongly applied 1n certain cases. Whilst sh(?n qf ab.Olishing the rule
held that the reflective loss principle had no application in cases concemini_
claims by creditors of the company. As regards claims by sharehol detsfli’._;
respect of loss which they have suffered in the capacity as Shathlde;ﬁ%
in the form of diminution in share value and other share-related losses, fh

UK Supreme Court maintained by a majority that it would still be uphelg
,.; ,

[1-68] In Burnford & Ors v Automobile Association Developments /
the English High Court struck out a claim by the former shareholdérsg

a dissolved company against the defendant, an investor. 'I;he
alleged that the defendant had made a number of misrepresente ng’
them which undermined the success of the company, thereby™ nsmutm
an implied breach of the Investment Agreement signed n th"em"-.
court rejected the claimants’ arguments that the i 10N, welk

independent wrongs committed against them the
breach of contract was separate and disti tﬁ e company Siclaim.
It was not relevant that the company hﬂe been di and thal
the claimants therefore ceased to be sh Iders "

assessing the status of the claim was when the Plosses arose.ﬂgt
when the claim was made.” N

¥

sharcholdor n '
and all COS(S incu

aside .
for assessing the d

the companies of th

-

- |

89 Lehman & Co Management Lid v Effiscient Lid & Anor [2013] HKCU'

(unreported, CACV 272/2011, 13 March 2013) (CFI). 48
9 Sevilleja v Marex Financial Lid [2020] UKSC 31, [2021] AC 39, [2021] 1 AUER 58
91 Burnford & Ors v Automobile Association Developments Ltd [2022] EWHC 363
(Ch), [2022] All ER (D) 12 (Mar), B
See Primeo Fund (in official lig) v Bank of Bermuda (Cayman) Ltd & Anor ( | ‘3
Islands) (2021] UKPC 22, (2022] 1 All ER (Comm) 1219, [2022] 1 BCLC 13k

92
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1- 691 In Miao Weiguo v Tendcare Medical Group Holdings p; Lid
e Ld” the

Singapore Court of Appeal similarly affirmed the reflect. 1. -
in the narrow f(.)rm, e, that it would bar only shareholder ¢|c loss principle
of diminution In share value and other share-related los;ci'mT; N respect
principle 1S justified because a person who acquires shares in an S
implicitly agrees for his fate to be tied to the company’s. [ mh:Ompmy
he accepts the risks of his share value rising and fa"in‘g. . lmxkr‘v()fdg
changes in the company’s fortunes. Hence, 2 shareholder cannor m with
recover a diminution in share value only because the company has “;“ o
. wrong, since the occurrence of such Wrongs is part and pan?e'l ;‘:‘:

companys fortunes. Indeeq. such changes in fortunes are the nrecics
that the shareholder.has:f;ngreed to bear when he acquires s P'.Bctsc risks

‘
[1-70] In both ,;g ?Hefa v Marex Financial Ltd and Miao Weiguo v
Tendcare MedicgNGroup Holdings Pte Ltd,’ the courts made clear that

the reflectivé Qprinciple is not based on the policy of avoiding double
recovery: .%F;% j"'s 1s bec the principle would apply even when there
is no-siSk.of double recovery. It is also wrong to assume that allowin

the.&gﬁvefy of s@related losses would necessarily result in doobli
&cﬁef}’» SInc does not always exist a direct or linear

Setween tﬁgpany’s and the shareholder’s recovery. More i

us on the fact of overlapping losses has the tendency to

3’2}%‘ principle beyond its original remit of regulating shareholder
C axﬁ o that of preventing all overlapping claims, including those of
sditors

%ﬂﬂ 1] Taken together, these developments suggest that the practical

scope of the reflective loss principle is much reduced. However. one may
reasonably expect the principle to continue to generate controversy as
shareholders will no doubt seek creative ways to circumvent its application.
For example, some may attempt to challenge the characterisation of losses
as share-related losses while others may attempt to expressly contract out
of the principle, for example, via shareholders’ agreements. Currently, it
is unclear whether the application of the reflective loss principle can be
ousted by contractual devices. In any event, a purported exclusion of such
rights could lead to unintended results.

4.2 Personal rights under the corporate constitution

[1-72] Under section 86 of the Companies Ordinance (Cap 622), &
company’s articles have effect as a contract under seal between the

93 Miao Weiguo v Tendcare Medical Group Holdings Pte Lid [2021] SGCA 116,
94 Sevilleja v Marex Financial Ltd [2020] UKSC 31, [2021] AC 39, [2021] | AUER 585
9 Miao Weiguo v Tendcare Medical Group Holdings Pte Lid 2021} SGCA Ha
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