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CHAPTER 1

OVERVIEW

1. CONCEPT OF ADVERSE PossEssion

[1-1] The basic i
under lawful

of adverse possession is this: someone other than a person

n who possesses the land to the exclusion of all others.
both factuall in his mind (*squatter’), for long enough should be able to
continue t\@o. If the owner does not recover the land within the prescribed
period ion will be time-barred by section 7 of the Limitation Ordinance
itle will be extinguished by operation of section 17 of the

ins (or continues to obtain) a possessory title to the land.
to evict other persons of inferior title.

his own wrong. The longer and more assertive his wrong (ie.
) is, the more likely he is going to obtain favourable legal protection
It of his possession. One might argue that such a notion is repugnant to

mmon good sense and flouts the ‘prevention principle’ that ‘a person is not
rmitted to take advantage of his own wrong’.!

[1-3] However, the notion of adverse possession is intuitive in that if an owner
were to fail to possess his own land and a squatter desired to possess and make
use of the same and had, in fact, done so, according to the utilitarian principle,
the squatter would be preferred as a matter of utility of land. Additionally, if the

Squatter were to make the land his home and fortress for so long, there is policy
reason to allow him to stay.

2. LiMITATION ORDINANCE (CAP 347)

[1-4] The law of adverse possession was first developed as a defence agunst
claims to recover the land as a matter of limitation of such action, The single most

Important statute is the Limitation Ordinance (Cap 347), in particular, sections 7
and 17;

7. Limitation of actions to recover land

' ) ~ land after the
(1) No action shall be brought by the Crown (o recover any lan |
expiration of 60 years from the date on which the nght of action accrued

S Y L APt ot s ot . . . A B .
! Despite being commented as the ‘universal principle o law’, it is olten apphied i the

contract law context.
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X rson.
JJaims. to that P ht by any other person 1o recover g,

: broug .
@ NoactionShL N from the date on which the righy of

Y lang
: ac
expiration 01 1< = 7 crued to some person through :

; if it first rued &1 Whom clainzu o

afte
on a r "k

) k)
. , : edtothe C

. if the right of action first accru el

Provided that, 1. ng the action claims, the action may be brOUgl:]mugh Whon,

n bringl : ; ' ' ‘ |
the perso 0 of the period during which the action Coulda:]::?cy limg

ration
hefore the €XP n. or of 12 years from the date on Which th hec,,
¢

od to some person other than the Crown, whichey,, pennghl of
Od f
A

17. Extinction of title after expiration of period

.ions of section 10, at the expiration of the perjq -
by this Ordinance for any person to bring an action (0 recover lang (jp :;n
redemption action), the title of that person to the land shall be eXtinguisheg Ing ,

[1-5] Unless otherwise stated, this Title focuses on adverse possessiop -
section 7(2) of the Limitation Ordinance, 1¢, recovery of lz.md by a privae e Cr
instead of the government which triggers a limitation period of 12 yeg, on
of 60. Additionally, the Title will dedicate a focused and particular ¢

elaborating on adverse possession against government land.

[1-6] Generally, a statutory limitation period bars the remedy but not the igh
However. in Limitation Periods (7th edn), the learned authors stated at para | 0:1

Expiry of the period

The effect of the expiry of the period again varies. Generally the result jswhars
action may be brought in respect of the time-barred claim. It is saiq,-.ihdﬁgﬁ:’(ha[
the expiry of time bars the remedy but does not extinguish the dgﬁLBy*&ntmL
in cases involving real property the expiry of the limitation pemiod-€an serveyg
deprive a person of title to property and to confer it upon anothér...

S inSlcad
hapter ¢,

[1-7] The Limitation Ordinance also contains a list of thé provisions that should
be considered in conjunction with the period of limitation for actionsyto'rectver

land. W 4
[1-8] | The Limitation Ordinance further provides for what amounts (o the accrual
of action in sections 8 and 13: AN

8. Accrual of right of action in case of present interest in land

(1)  Where the person bringing an action to recover land, or some person through
whom he claims, has been in possession thereof, and has while entitled therel0
been dispossessed or discontinued his possession, the right of action shall be
deemed to have accrued on the date of the dispossession or discontinuance

13. Righ : ,
tof action not to accrue or continue unless there is adverse possessiot

] . Z
(1) No right of action to recover Jand shall be deemed to accrue unless the Jand

1S in - e
can mll;c (l;':rs:sfsm? Of,some person in whose favour the period of [imitation
(erin this section referred (o as adverse possession) and where

il Overview

under the foregoing provisions of this Ordinance any such right of action is
deemed to accrue on a certain date and no person is in adverse possession on
that date, the right of action shall not be deemed to accrue unless and until
adverse possession is taken of the land.

(2) Where a right of action to recover land has accrued and thereafter. hefore
the right is barred, the land ceases to be in adverse possession, the right of
action shall no longer be deemed to have accrued and no fresh right of action
shall be deemed to accrue unless and until the land is again taken in adverse

possession.

(1-9] In other words, ghéactft)n does not accrue simply because the land is not
occupied or possesscd..;jt only'wuns from when the owner has been dispossessed of

the land or he had\discontinued use of it, and the squatter has adversely possessed

the land. O\

T . g AR . |
[1-10] Tﬁ’b;\poy‘isnons allow the limitation period to be accumulated by a series
of perio(fg of adverse possession by different possessors, provided that at no time
durin@ the-12-year periodthere is a break in adverse possession.’ The effect of a
suceessﬁll claim to.adverse possession is that the paper owner’s title (ie, the owner

ofi.the property ‘on paper’) is extinguished.

' 4 { A
3. (A DEFENCE AS WELL AS A CLAIM

> ‘.r.\' ‘-..‘\‘:- ’

[1-11] “No doubt, the predominant feature of an adverse possession claim by
the'squatter is a statutory-based limitation defence that the action by the owner [0

recover the land is out of time and cannot be brought. However, such being the
-predominant feature and origin of adverse possession, a squatter could positively

claim some relief, most notably a declaration that he has acquired a possessory
title and that the title of the owner is extinguished by virtue of section 17 of the
Limitation Ordinance (Cap 347), so as to protect the squatter’s possession.

[1-12] There is, however, no absolute causation or linkage between the
establishment of this defence and the claim. It is possible that a limitation
defence can be set up, but not the claim. Supposing that the owner sues the person
occupying his land to evict him, and the occupier has occupied the land on behalt
of his father for more than 12 years, the owner’s cause of action might be ime-
barred and the occupier can fend off the owner’s claim to recover the land on
the basis of the owner being dispossessed for more than 12 years. However, the
occupier, ie, the son, cannot claim the usual declaration for the possessory utle
in favour of him because he only possesses the land on behalf of his father. The
son does not succeed in obtaining a possessory title because his possession 1s not
his but his father’s. This situation, despite uncommon, has been litigated tme

2 See Wong Kar Sue & Ors v Sun Hung Kai Properties Lid & Anor|2000] 2 HRKC o0
(CFI).
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4. THE ELEMENTS OF ADVERSE Pogg),

S]
¢ Empire Ltd v Incorporated Owners of San pp K ON

Shin 0
(RS 2 { Appeal summarised the law at 296C-F: "8 Ma Ston ¢

ors’s [hc COU!'( 0

The House of Lords in Pye has said that whilst the term ‘adve

should be avoided as no intention of hostility to the paper title owp, p_OSScssion.
(paras. 36. 69), it is still necessary for the party (‘the squater’y <1 ' i
it has dispossessed the paper title owner to prove lwo separa, a:mmg thy
(1) a sufficient degree of factual possession in the sense of Physical - Q]Cmcms:
(2) an intention to possess. To establish factual POssession, (he Scontrol, ang
to show absence of the paper title owner’s consent, g single g ((l]uaucr
possession and such acts as demonstrated that in the circumstances - EXClugiy,
the nature of the land and the way it was commonly used. it had deg] PaMlicyly

. : ealt with :
occupying owner might normally be expected to do and that ne omctrwp':‘;l a;a an
on d

: € squatt
that he intended to occupy and use the land as his own (para. 71) T:; Nas 10 shyy,

[1-14] Therefore, there are three elements of adverse Possession, the (o |
of which must be proved for more than 12 years: (1) factual Possession: (2)al ":y
Intention 1o possess or animus possidendi; and (3) the possession being ;dvcrls:

This Title dedicates Parts B to D, respectively, covering each element as | as,

the running of time in depth (see Part F).

[1-15] By way of an overview, factual possession means a sufficient deszcu
exclusive physical control. o (°Y

[1-16] Under the common law, there is a presumption that an gﬁnéﬁibcing the
legal and registered owner, is deemed to be In occupation: Pow i ,}MéFar[anef
Wong Tak Yue v Kung Kwok Wai & Anor.” Thus, st Ha he

at 970: |
' Qe ' ~
Factua.l possession signifies an apprOpriata':ﬁéﬁré"e’apf physical control. It must
be a single and conclusive possession, though there can be a'single possession

\
3
Sze To Chun Keung v Kung Kwok Wai & Anor [1997] 2 HKC 231 (PC).

4 The Incorporated Owners of k o
am 683, [2022]
HKCA 1896 f Kam Luk Building v %% [2023] 1 HKC 683, [
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: : : the squatter muyst prove tha he
has exercised sufficient physical control over the land. In Powell, Slade/LTsal
," " P \ 4 >
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(1-17] The question of what acts constitute a sufficient degree of exclusive
physical control mus.t dep.end on the circumstances, in particular, the nature of the
land and the manner in which land of that nature is commonly used or enjoyed.” The
owners will be readily assumed to have the requisite intention to possess the land.”

(1-18] Intention to possess usually goes hand in hand with and manifests itself
through factual possession because self-serving assertions are critically scrutinised

and, in practice, carry little weight. Where the occupier has made self-serving
statements as o what his intention was, whether during the period of occupation

or when challenged in legal proceedings, the court should approach them with
some scepticism. The courts would scrutinise the circumstances in which they

were made and wou‘!dj.igi\‘g them such weight, if any, as they might deserve.
Conversely, where the ocetpier has made statements as to what his intention was
and such statements ‘were against his interest, the court would usually accord to
them considg;@blg.weight."’ As a result, the intention to possess is a matter of
judicial scg ti€ism and common sense. It is better that the intention be proved by
factual possession and the manner and degree of the same.

&

£ \° - $ . '
[1-19)\_As held by S deJ in Powell at 471-472, the intention to POSSESSs requisite

for adyerse posse$sion:

t' ,“‘. 1 - - o ] .
* ... invglves the intention, in one’s own name and on one’s own behalf. to exclude

mewhoTe world at large, including the owner with the paper title if he be not
‘-.E’t.;imbel‘f the possessor, so far as is reasonably practicable and so far as the process

, - /4 L
7 Nofithe law will allow.
\v\ v

§1-20] " Itis the intention to possess, not the intention to own or acquire ownership
of the land, that is required." The possession being adverse simply entails that the
possession was not under lawful licence or otherwise lawful authority. Thus, the
adverse possession in and of itself is wrong. In Buckinghamshire Countv Council.
the English Court of Appeal held at 636G-H that:

Possession is never ‘adverse’ within the meaning of the Act of 1980 if it is enjoved
under a lawful title. If, therefore, a person occupies or uses land by licence of
the owner with the paper title and his licence has not been duly determined. he
cannot be treated as having been in “adverse possession’ as against the owner
with the paper title.

[1-21] The same principle was applied in Cheung Chung Yan v Chan Man Kwong
& Ors,"? in which Ma J (as he then was) sitting at the Court of Appeal held that:

17. As a matter of law, where a person occupies land as a licensee or otherwise
with the permission of the true owner, he is not in adverse possession, for he
enjoys his occupation under lawful title: see Buckinghamshire County Council v
Moran [1990] Ch 623, at 636.

e g ALY AWAY
8 Powell v McFarlane (1977) 38 P & CR 452 at 470471,
9

Powell v McFarlane (1977) 38 P & CR 452 at472.

10 Wong Tak Yue v Kung Kwok Wai & Anor[1998] | HKC 1 at 13A-C, (1997-98) | HKCFAR
55, [1998] 1 HKLRD 241 (CFA).

11 Buckinghamshire County Council v Moran [1990] 1 Ch 623 at &43E.

12" Cheung Chung Yan v Chan Man Kwong & Ors [2004] HRKCU 408 (uareportad,
CACV 268/2003, 12 February 2004) (CA).
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Adverse PoSSESS \

_ <onbeing® dverse i oﬂen.overlookcd as an eleme
(1-22] The P‘?f:;\ orse’ is the distinguishing fcan::'ic lof adverse
is element © : . antion to possess could also exist on,
this eleme session and intention to po tin the o

Mere factual pOSSE For example, a tenant exercises full exclusiye o Cxy
ful occupation. T = to do so. In Street v Mountforg 1» ONlrg) O
d and intends (0 . ord" (he

: lan : :
<ion over the { the grant of exclusive Possession 1o the o, U

held at 816G tha N S {
of Lords hel . i of a tenancy. What distinguishes adverse POSsesc he
defining characternisiic ’ SION frop

other forms of landholding is adversity.

_<possession as of wrong: fs a core concept in adverse p,
f l.(?c]woﬁ:j’f Egnd Hope of Craighead in the J A Pye (Oxford) Liq
5 .

60 It is plainly of some importance, both now and for the future, o
what the use of the word ‘adverse’ in the context olf section 15 of the it
Act 1980 was intended to convey. Al first sight, it might be though, ha 1on
word ‘adverse’ describes the nature of the possession that the Squalter "(‘L‘dslhc
demonstrate. It suggests that an element of aggression, hostility or sublerfy o
is required. But an examination of the context Ww It clear that (hjg ngc
so. It is used as a convenient label only, in recognition simply of the fice hgl
the possession is adverse to the interests of the paper owner or, in the Case 0;
registered land. of the registered proprietor. The context is that of 4 Person
bringing an action to recover land who has been in possession of lang by, has
been dispossessed or has discontinued his possession: paragraph 8 of Sche e
I to the 1980 Act. His right of action is treated as accruing as soon as the Jang is
in the possession of some other person in whose favour the limitation period can
run. In that sense, and for that purpose, the other person’s possession is adverse
his. But the question whether that other person is in fact in possession of the Jang
is a separate question on which the word *adverse’ casts no light.

nt; h“‘ch

Cr,

SSCSSI()n
G"aham:u

[1-24] In the same vein, Lord Browne-Wilkinson added: )

38. It is sometimes said that ouster by the squalter is necessary tos wmlmc
dispossession: see for example Rains v Buxton (1880) 14 Ch D,,5'3‘-7_?j_:"'539 per
Fry J. The word ‘ouster’ is derived from the old law of advers€ possession

and has overtones of confrontational, knowing removal @f lﬁ'gﬁy‘é‘"ﬁwncr from
possession. Such an approach is quite incorrect. There willbe'a”*dispossesgion’,
of the paper owner in any case where (there being n@ discontinuance, of’
possession by the paper owner) a squatter assumes possession in the‘ordiparys

< ' 4
\’\\‘ P ll

[1-25] However, despite what the terminology suggests, the adversity need not
be aggressive, hostile or aimed at the owner." -

sense of the word.

o
‘-\' L

N Y
V

e ———

13 Street v Mountford [1985) AC 809.

i é" Pye (Oxford) Lid v Graham [2002] UKHL 30, [2003] 1 AC 419, [2002] 3 Al
R 865.

IS Ocean Estates Lid v Pinder (Norman) [1969] 2 AC 19 at 24C-E.

should be givengto the« ‘rightful owner’.

Overview

/——-—————_ ——— —
5 BURDEN OF PROOF AND STANDARD

oF PROOF

26] The Hong Kong Court of Final Appeal in Wi Yee Pak & Anor v Un Fong
e g & Ors'® held that the burden of proving the adversity of possession lies

5. Since possession by the appellant of the land through occupation is accepted,
the key issuc is whether his possession was adverse in that he was ncithcnj a
renant nor a licensee of the respondents. The burden of proof admittedly lies with
the appellant and the evidence he has to adduce must be compelling. Powell v
McFarlane & Another (1979) 38 P & CR 452; and Wong Tak Yue v Kung Kwok

Wai David & Another (1997-98) 1 HKCFAR 55.

£ N | |
27] On the other hand, & squatter must adduce clear and affirmative evidence
~ove the unequivoeal intention to possess.'’

1-28] If thie 4Cts are open to more than one interpretation and he has not made it
U JJaifito th Jeéhat large by his actions or words that he has intended to
erfectly-plaifi to the worldat large by

excludéthe owner at bést he can, he will be treated as not having had the requisite
a,,{i}i;}‘éiyz}sidendi,}v"’"ln"-'cases where any doubts arise, the benefit of the doubt
NS ' ' 19

[1
op

[1-29] In.Birkerthead Properties and Investment Ltd v Lam Kai-man (WE{L)

‘& Anor,® the court summarised the elements required to be proved in order to

establish adverse possession:

\ ‘.i‘3. The burden of proof of these three requirements [ie, (i) factual possession:

N (ii) intention to possess or animus possidendi; and (iii) possession is adverse] is
on the squatter. The standard of proof is the civil standard. However, the burden

is a heavy one. The squatter has to adduce objective and compelling evidence:
Powell v McFarlane. Self serving evidence is hardly likely to be of assistance.

The court will scrutinize such evidence with great care. The squatter’s evidence

of his subjective intention will invariably be given no weight as being self
serving evidence, but his statements against his interest will usually be accorded
considerable weight. Objective evidence will be given such weight as they

deserve. (emphasis added)

16  Wu Yee Pak & Anor v Un Fong Leung & Ors (2004) 7 HKCFAR 498, [2005]
2 HKLRD 169, [2004] HKCU 1284 (CFA).

17 Powell v McFarlane (1977) 38 P & CR 452 at 472.

I8 Powell v McFarlane (1977) 38 P & CR 452 at 472.

19 Powell v McFarlane (1977) 38 P & CR 452 at 478.

20  Birkenhead Properties and Investment Lid v Lam Kai-man (}BUX) & Anor

(unreported, HCMP 1588/2012, 12 January 2016) (CF).




CHAPTER 2

HisTORY OF ADVERSE POSSESSION Law
IN HONG KONG

Dicky Cheung

1. 1843-19 EAL PROPERTY LIMITATION

ACT UK)
2-11 O J@ry 1841, the British formally possessed the island and harbour
of Hong n 2 Feb 1841, Captain Charles Elliot, Chief Superintendent

lenipotentiary in China in Hong Kong, issued a
es of China were to be governed according to the laws
ery description of torture excepted and all British subjects
ng Kong were to enjoy full security and protection according

i foreign in}
the prin and practi.ce of ‘British law’. At that time, the possession of Hong
rce, the primary scope of the application of British law concerned

of Tr Her Maj
proO jon that a

ﬂo stoms of !
ao

Kon

2] By the Hong Kong Letters Patent 1843, also titled the ‘Charter of the
Colony of Hong Kong' of 5 April 1843, Queen Victona erected Hong Kong as a
colony and established a law-making body that was the Governor acting by and
with the advice of the Legislative Council. This body then enacted the Supreme
Court Ordinance (15 of 1844), which, by its section 3, provided for the wholesale
reception of English law. By further amendment through section 5 of the Supreme
Court Ordinance 1873, the net result and wording of such whole reception was
this:

(SJuch of the law of England as existed when the Colony obtained a local
legislature, that is to say, on the 5 day of April, 1843, shall be in force in the

Colony, except so far as the said laws are inapplicable to the local circumstances
of the Colony or of its inhabitants, and except sO far as they have been modified by

laws passed by the said legislature.

[2-3] This section had been in force for 93 years until the Application of Enghsh
Law Ordinance (Not adopted as the Laws of the HKSAR) (Cap 88).

[2-4] As of 5 April 1843, the applicable adverse possession statute in the !aw
of England was the Real Property Limitation Act 1833 (UK), which, therefore
became the governing adverse possession statute in Hong Kong. Importantly,
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pssion in Hong

/ tion period in which an actiop 10 regq

limita
2 me'dcd asimpl¢ 20-yedr
section

he started: ( within Twenty Years afier
Jand must overed bu the
Rc:;:c t&:‘izmr:f“’ or some Person whose Estate he claimg
~crued 10

at after the Thirty-first Day of December Ope thous,

And beit further cnacf"d’ “:ec no Person shall make an Entry or Distregg %

: ver any Land or Rent but wut!un Twenty Yca.rs NEXt after the Ty n

an Action {0 T¢CO make such Entry or Distress or to bring such A oti
Right 10 Person through whom he claims; or if such R;

n through whom he claims, then within Twenty e,

« which the Right to make such thry or Distress or 1o bﬁnfs
ed to the Person making or bringing the g4, g

R'ghl Of

g
Me

ON shajy
&0t shy)

Property Limitation Act 1833 (U.K) remained the applicap),
. Hong Kong until the local Limitation Ordmanf:e 1965 came into effect
statute in on 11 June 1965. By virtue of section 39 of the Limitagigy,

Ordinance 1965, the Real Property Limitation Act 1833 (UK) shall cease (g apply

in Hong Kong.
[2-6] InLeung Kuen Fai v Tang Kwong Yu & Ors,' the court explained the |aw ar
time limitation under the Real Property Limitation Act 1833 (UK):

For reasons given below, the limitation period for persons born prior 1o the
commencement of the Limitation Ordinance in 1965 should be governed by
the Real Property Limitation Act 1833. Under that Act, the relevant limitation

period for recovery of land was 20 years.

[2-7] Surprisingly, no reported or published judgment 1in Hong Kong could be
found in this period invoking the Real Property Limitation Act 1833 (UK), nér
were there generally any adverse possession cases. ~\

}

&
:

2. 1965-To DATE o)

[2-8] Sections 7 and 17 of the Limitation Ordinance 1965 yet;’mgdelled after
sections 4 and 16 of the Limitation Act 1939 (UK) respettively. However, the
relevant limitation period to recover land by a private/persomwas 12 years under
the Limitation Act 1939 (UK) but remained 20 years in'the Limitation Qrdmance
1965. Thus, the Hong Kong Limitation Ordinance 1965 continued-the Tegacy of
the Real Property Limitation Act 1833 (UK). )

~} ...' '

[2-9] Commencing on 1 July 1991, pursuant to section 5 of the Limitation
(Amendment) Ordinance 1991 (31 of 1991), the original period of 20 years was

fi ed and substituted with a period of 12 years, bringing section 7 o its presen!
orm.

[2-10] Atthe handover, by virtue of Article 8 of the Basic Law, the law previously

1Sn for.cc in ang Kong has been maintained to be part of the law of the Hong Kong
pecial Administrative Region.

e G S

HKCU 7?&01;1;.%8 Kwong Yu & Ors [2002] 2 HKLRD 705 at 711C-D, [2002
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History of Adverse Possession Law in Hong Kon

3, THE FIRST ADVERSE POSSESSION CAsE
N HONG KONG

] As said, the adverse possession ‘law has been in force in Hong Kong since
ot lcast 1843. However, through extensive research and studying of the records.

orts and publishcd judgments, the first and oldest adverse POSSession case in
rep” public records seems to be Cheuk Chau Co Ltd v Chau Kwan Nam &
bsequent adverse possession cases in Hong Kong only pointed to as early
s this €ase; €8 Fortune Year Development Ltd v Mui Shu Huen.' and Chui Shui

On v Tang Koon Yung & Ors."

(2-12] In Cheuk Chau Co\;L.'}"'f?;;.the factual findings of the judges were:

(1) In March I9§O, the plaintiff bought a parcel of land from a vendor:
at2. N\
(2) On ;hejlan(i, the defendants erected some huts and the judge found
1hat"adverse possession had been established at the least by February
~J980% at 4. _(
(2-13] (" The-court then-turned to hold at 4-5 that:

“f i,

(2-11

\ ‘Without any simister purpose, as I find, but purely as a matter of re-negotiating
../ the conditions.of the lease under which the land was held from the Crown. the

‘ plaig‘gﬁsurrendcrcd the lease in respect of Lot 3965 and took, at a considerable
v premium, the re-grant of the same land with some minor adjustments to the

¥ \ S

[2.14] \ The issue in Cheuk Chau Co Ltd was whether the plaintiff’s title was
e_iﬁlljj'gﬁiéhed to the extent that he had nothing to surrender to the Crown and

éceived a re-grant of it, and thereby defeating the squatter’s title.
'[2-15] Mantell J reluctantly ruled that the plaintiff’s title was not extinguished

vis-a-vis the Crown such that the plaintff could receive a re-grant of it and thereby
defeat the squatter’s title. At 5-6, Mantell J relied on with some difficulty the
decision of the House of Lords in Fairweather v St Marylebone Property Co Lid=

In effect, the issue which arose was whether or not adverse possession having
been established against the holder of a lease, the surrender of the lease to the
freeholder had the effect of bringing to an end the right of occupanon by the
dispossessor and it was held that 1t had. There was, 1t 1s to be noted, no question
of a re-grant in the sense that it has occurred in this case. Nonetheless, much
as one might seek for some basis for distinguishing between that case and the
present, I have been unable to find any.

e —————————

2 Cheuk Chau Co Ltd v Chau Kwan Nam & Ors (unreported, HOMP 2741982,
6 July 1983) (SC).

3 Fortune Year Development Ltd v Mui Shu Huen [1993] HKCU 233 (uareporied,
HCA 2951/1993, 13 July 1993) (SC) at para 11.

4 Chui Shui On v Tang Koon Yung & Ors [1992] 2 HKC 323 (HO) at para 12, .

Fairweather v St Marylebone Property Co Ltd [1963] AC S10, [1902] 2 AILER <83,

[1962] 2 WLR 1020.

wn
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rICA L JUSTIFICATION AND On
JECTIONS:
NI ’HUMAN RiGHTS .

! 4.‘
u '
. ( i Dicky Cheung
peculiar law of adverse possession, perhaps standing at odds with
omir on la d enactments, the counterintuitive aspect is that
| mi' ‘ct ‘b ¢ validated and protected if the wrongful act is
_ a 1;':‘" W Injother words, a ‘land theft’ long enough is approved

;mqf a suocessful plea of adverse possession is also drastic.

\ 108 property rights are protected constitutionally in
e 0} 05 and 120 of the Basic Law of the Hong Kong

; sectlon 8 of the Hong Kong Bill of Rights Ordinance
ill -a;2:6 ~ «- and his title will be extinguished by section 17 of the

nce(Cap 347).

bo g .
what at first appears repugnant to good and common sense can

hlstorlcal interest in property law, in particular, the doctrine
and the interlinkage between possession and ownership.

I w ' OF LLAND TITLE AND OWNERSHIP

’“

fining g ea » of Hong Kong land ownership and holding system is the
ela n *r{ ty df title. The law is concerned with as between the competing
as a better title to the land but not who absolutely owns the land:

‘3
| o b5
mo ___there is no such concept as an “absolute” title. Where questions

? [ ‘arise in litigation the court is concerned only with the relative

J\,

g :’: titles proved by the rival clamants. If party A can prove a better
n ':“” ‘Bhels entitled to succeed notwithstanding that C may have a better

y “3! Qis neither a party to the action nor a person by whose authonity B
on oroccupanon of the land.'

.:-{.\d ‘
' S, there is no absolute title in Hong Kong land law save
d ... within the Hong Kong Special Administrauve Region
' aooordmg to article 7 of the Basic Law.

.zl
<

".fi, 2 WLR 1339, per Lord
ates Lid v Pinder [1969] 2 AC 19 at 24, 25, [1969] 2 W
~“?{f§ ‘Wells v Pilling PC [2008] EWHC 536 (Ch), [2008] 2 EGLR 29 &t
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