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(1-1] To'a 'reader pnfamiliar with administrative law. the subi

conjuré.up rather uninspIring images of tedious rules ap{)li ed bcrfixec{ may
by.faceless bureaucrats, and of endless, extremely dull decisions by t ﬂC'ItOﬁly
sommittees, tlibunals and courts. This book aims to show that t);)eec e
j§ true. Administrative law, close to the pulse of politics in Hon m;z;?
engages-With some of the territory’s most pressing contemporary csncem:
Should.classes at The Chinese University of Hong Kong be conducted m
Chinese as the principal language of instruction?' Should the government
prioritise reduction of air pollution over economic developme;t‘?: Should
domestic helpers be exempted from eligibility for permanent residence
in Hong Kong?* Which providers should be granted free to air television
broadcasting licenses?* Should a post-operative transsexual be permitted
to marry in her ‘new’ gender identity, and indeed, what do the categones
‘man’ and ‘woman’ mean today in Hong Kong? Should there be different
levels of hospital fees for different categories of women giving birth in
Hong Kong hospitals?® Can the police informally freeze the bank accounts

1 Li Yiu Kee v The Chinese University of Hong Kong [2010] HKC U 1607 (unreported,

CACV 93/2009, 23 July 2010) (CA).
2 Clean Air Foundation Ltd & Anor v The Government of HKSAR [2007]

(unreported, HCAL 35/2007, 26 July 2007) (CF1). O
3 Vallejos & Anor v Commissioner of Registration & Anor [2013] 4 HRC 239, (2013

16 HKCFAR 45, [2013] 2 HKLRD 533 (CFA). ‘ B
4 Asia Television Ltd v Communications Authority (Successor 0 the Broudcusiang

Authority) [2013] 3 HKLRD 618, [2013] HKCU N8 (CAL o)
S W v Registrar of Marriages [2013] 3 HKC 375, (2013) 16 HKCFAR 112, (013
2 HKLRD 90 (CFA). | i)
6  Fok Chun Wa & Anor v Hospital Authority & Anor |-

15 HKCFAR 409 (CFA).

HKCU 1263

2] 2 HRC 413, (012
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d labour, particularly whe,
there be a specific O ¢ forced labour are normally foreign domeg;.

( to the Hong Kong economy apg
8 T the ‘live-in’ 164 t--w!nch mandates th.at fofeign
"< Tive in their employers’ reSIdence——ux.\constltun()nal?9
from access to public rental housing

rnemhip Scheme, an . ’
. ved to set up an alternative framework to recognise

' requiremen

disagree about the answers to thege

y reasonably SR
[1-2] People can £ the pmximity of administrative law tq

ostions. And it is because O |
gglitics that there is also fundamental disagreement as 10 what and

how much this ould do when the courts are presented

with these questions. However, in an attempt 10 define the purpose of
administrative law, on€ key school of thought is that the purpose of this
the exercise of govemmental power."* The need to

field of law is to control . %l . .
remised on a classic libertarian mistrust

control the administrative state 1S p . |
of sovernment.> James Madison, One of the founding fathers of the United

States and its fourth president, encapsulated the critical need for control of
power in The Federalist Papers:

Ambition must be made to counte

must be connected with the constitu be
reflection on human nature that such devices should be necessary o control

the abuses of government. But what is government itself but the greatest of

all reflections on human n

be necessary. If angels were to govern men, neither would.be necessary.

7 Tam Sze Leung & Ors v Commissioner of Police (No'3) [2024] 4 HKC 437, (2024)

27 HKCFAR 288, [2024] HKCFA 8. v O\
: ' S.J & Ors [2020] 2 HKC 75, (2020) 23 HKCFAR 15, [2019JHKCFA 53

CB v Commissioner of Police & Ors [2025] HKCU 2919, [2025)\HKCFA 10.
B Lubiano v Director of Immigration ( No 2) [2020] 5 HKC 662:[2020] 5 HKLRD 107,

[2020] HKCA 782.
10  Infinger v Hong Kong Housing Authority

27 HKCFAR 498, [2024] HKCFA 29.
11 ShamTsz KityS-J (No3)[2023) 6 HKC91, (2023) 26 HKCFAR 385, [2023] HKCFA2S.

12 Wade and Forsyth, Administrative Law (10th edn, Oxford University Press 2009) at 4.

13 See, for example, David Hume, Essays: Moral, Political and Literary (1752)
(Liberty Classics 1987) at 38; James Mill, Essay on Government (1820) (Library of
Liberal Arts 1955) at 54; James Madison in The Federalist Papers (Clinton Rossitor
ed, Mentor Books 1961) (No 37). For earlier views, see Thomas Hobbes, Leviathan
f1651 ; John Locke, Second Treatise of Government (Awnsham Churchill 1689). For
judicial dictum on this, see O'Connor J in Tso Joe-Tak and Ors v The A-G [1980]
HKLR 120 at 124, [1980) HKCU 14 (HC). The aims of administrative law arc
further discussed below.

(No 3) [2024] 6 HKC 783, (2024)
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The Purpose and N
s - alure of Adminislrm,'w f
—— 4% in H,,
s

[n framing a government wh;

: ch i
the greatest difficulty lies in (h: ¥ 10 be adminisges
(O COﬂ"OI the governed: . this: you must f; ¢ h‘/ €N over
+and in the ext place :,“:- Enable (he gm"ml:::
Not all abuses of g it to 90 e
e be faili POWET ill be of the grot i
iaw would be failing to contro] the Otesque Kind. Adminitrs
ive

ynder constant pressure to meet deman
itable. Conscientious decision-
Y Misapprehend the limmits

of their authority and commit well-intentioned excesses of
3S of their power '
er.° It

i therefore c.onSldered. necessary for decision-m k
check on their legalpowers. 4KETS 10 have an externa

€S | ‘
across the board and which therefore set legal standard
¢ N . ¢ y ga] S ]
authorities genexally”** In other words, administrat of conduct for public
norms with.which the decision-maker must compjy if b

s to be deemed lawful."” Thus, the feature of contro] ;

P ' . o ’ trol inistrat; .
premg ed om fe deCl.Sl(.)n-maker’s powers being subjletta?o";mc;lq?n\{e —
me"y‘canjonly. act within the “four comers’ of their prescribed ——
means by which the court determines the lawfulness of a decisig.:v&?

S

action is through the process known as ‘judicial review’. The courts wail

examine whether a given act or decision was lawful, rati

fair.'® There are other court-focused controls on the :(ue::):fi]v:r M
through tort and contract, however, in such instances, the dec;sion-mmg;
subject to private law like any other person or entity, and hence these leo;ls
proceedings fall beyond the scope of this book. .

[1-5] Control is certainly a primary purpose of administrative law, but
should not be regarded as its sole focus. As Peter Cane observed, ‘control is
a negative and parasitic activity. What citizens most expect of governments
is that they should contribute to making society a good place to live. The

14  James Madison, The Federalist Papers (Clinton Rossitor ed, Mentor Books 1961)

(No 37).
15 R v Lancashire County Council, ex p Huddleston [1986] 2 All ER %41 (CA, Eng)

at 945, per Lord Donaldson MR.
16  Wade and Forsyth, Administrative Law (10th
17 M Loughlin, Public Law & Political Theory
two ideal types of administrative law, the norm
seeks to control by setting standards or norms, s aai Bt B
I8  These make up the three recognised heads of judicial review, of \ hich, see .

of this book. A considerable portion of this bocfk will bc &\\»t\c: oot
of judicial review. For a standalone treatment of the topic, $0¢ MmO

wisNexis 2023
Chambers, Judicial Review in Hong Kong isNeXis

edn. Oxtord University Press 0 at X
(Clarendon Press 1992): Loughlin ofters
ative and the functional. The tormee

(3rd edn, Le

5
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NS TR assist the ma“SﬂtiOﬂ of (hlﬂ
rolling government “Cti\'ity i
|, another school of tho, ghi

w10 Thus. 1N ‘; ; dministm‘i"e law should be facilitatjye or
only ST T purpose © Licgrative 1AW should enable govermnmey,
posits tha 'nmi i, thal adiril i‘tiOUS and economical system of publi.
. pedbe desirable for the¢ to.be amulti-layepe d

an executive decision 1s made; to Others,
and overcautious administrators, Some

trol were outlined by the former Secretary f,,
at the Hong Kong conference ‘Effectjy,

f Good Governance':

can also have long-term effect on the mentality of sop
ome over cautious, reluctant to break pey,

- ds orexercise discretion which might courtcontroversy. Furthermore,
gro? E Sm minimise uncertainty and to shicld oneself from any allegatiop
poosite Wednesbury unreasonableness, he may become inclineg

rrationality or : :
of irrationality les. turning into excessive regulatory fetters, which

re ru
to promulgate mo urnin SN
in turn may generate morc judicial reviews.

[1-6] Leading on from this, even if .well-intentioned adniinistrators
oxceed their powers, why does it necessarily follow that control is the most
<uitable method to prevent future abuse? Improving the standard§ oi’ public
administration, and instituting appropriate internal procedures, is hk._?,ly to
provide a greater safeguard against future abuses than external C,chk$§?°“
an ad hoc basis when something goes wrong. In this regard, it Can-also
be said that administrative law serves to provide a framework o facilitate
g00d governance. As Wade and Forsyth said: ‘At every point.the question
is, how can the profession of the law contribute to the improvement of the.
technique of government?'* For example, in the context'of human rights
protection, at the Hong Kong conference ‘Effective’” Judicial Review’,
the former Secretary for Justice pointed out Wow judicial Principles on
‘proportionality” have led to a change in the manner in which'the executive
approach decision-making. Through landmark casesyand clear judicial
guidance, proportionality has been ‘entrenched in government’s thinking
process”; the method of proportionality review is ‘being memorised like the

19 P Cane, Administrative Law (4th edn, Oxford University Press 2000) at 9.

20 M Loughlin, Public Law & Political T, heory (Clarendon Press 1992).

21 OS;‘CTG:‘?’ giusﬁcc’s,l(eytiotc Address at ‘Effective Judicial Review: A Cornerstone
Chigese Uni:c .ill“cef (Joint Conference organised by the Faculty of Law, The
Cambridge) u?m:mga v?:ii’agllc Centre for Public Law, University. of
www.doj.gov.hk accessed 24 May 2025, ¢ at the Department of Justice website:

22 See Wade and Fors S
2009) a1 7, Yih, Administrative Lay (10th edn, Oxford University Press

The Purpose and Natyy, ,

-

f Admiy,

qultiplier table’.” Administrative law
4 culture that executive actg 4 dan: “an theres

good governance. As the SCC'etary flqmns Will G '
e ate. Y

Although defeats in Judicial ray;

[ am convinced, and | ko l]:ews;
colleagues in the government that COvietie
of legality, reasonableness an’d fai the ¢
about by judicial discipling 4 # airness., and
and will make Hong Kong a";:s, will ;
generation. Effective judicia] revie:,er. S0¢
good governanee in Hong Kong 1S angd rap

can he

(.1 Red;gréen and amber |
, \ t :
purpose of administrativgehlatvl:eones of the

(1-8] The'red and green light theories

balanceto t?e.struc.k between judicial and non-judicial methods
: 0

alternatively, through “facilitating’ the exerc; s
: : : se of trati
is this that gives the theories their names a5 ‘red an;d.mlmsn. lievht .

1.1.1 Red light theory

[1-9] The red light theorists are motivated by their ‘overt suspicion of
the vast empires of executive power’ coupled with the expectanon that

23 Secretary for Justice’s Keynote Address (n 21).

24 Secretary for Justice’s Keynote Address (n 21).

25  Red light theorists include: P Craig, Administrative Law (6th adn, Sweet & Maxwe!
2008); P Cane, Administrative Law (4th edn, Oxford University Press 2004) ¢b I
Wade and Forsyth, Administrative Law (10th edn, Oxford lini\'etsip' PR\\ ALLUN
and green light theorists include: JAG Griffith, “The Political anmgm u???\
42 MLR 1; R Bellamy, Political Constitutionalism, A Repubdlican li(rrml:‘ ‘i::f
Constitutionality of Democracy (Cambridge University PSS 2007 A TomRins,

Our Republican Constitution (Hart Publishing 2003).




The Purpose and Nature of Administrative Law in Hong Kong

(versus retrospective) measures for achieving good administration. This
IS Ifirge.ly flue to the shortcomings they perceive in the law and the courts
as institutions capable of achieving the aims of good administration. at

spl

o e s o e conai™ ' 8 democens sad st

executive 1! (?rd.cfl. o with the eorists Vl€.W et "St'mtion’ ca 1 l'an representative way. As Harlow and Rawlings
This outlook 18 m. 'm hoare prone to abusing power, shou d be Subject commented In an earier edition of their book:

where the €xeC n\&n | by the |egislature z}nd legal control through, the ... where red light theorists favour judicial control of executive power.
o both polmcal Jits, with the latter being necessary. .As Harlow 4, q green light theorists are inclined to pin their hopes on the political
common 1aW by the CO n;ral (o red light theory ... 18 the 1dea of the rul process... and while red light theory looks to the model of the balanced
Rawlings Obsewf’d‘ [c.}e he view that law courts are the pl‘imary wea ¢ con.s!uuuon, green light theory sees in administrative law a vehicle for

£ Jaw. Closely gl&ked. lsz;neand “ontrol of the €X ecutive’.?’ POn political prdgress and welcomes the administrative state.”

~ion of the ¢l b Y @) "o : . '3 . .
s Forsythalso de acomment on the potential for ‘abyge [1-.1&] Fc:;;gr;n nght ;.heons.ts’ ultimately administrative law is there 10
(1-10] Wadeand =t tect citizens against such abuse: : facilitafe fHoEJercise of public power and ensure it operates effectively
by the executive and the need t0 Pro C. to achieve 1ts objectives, and therefore, ensure ‘political progress’. This
) definition of administrative law is to say cggl&@gﬂéue, inter.alia, through the terms of the legislation or regulations
that delegate powers ‘to the executive. Legislation and regulations could

first proximation to a
fhat it izpthe law relating to the control of governmental power ... The that de pOwer
rescribe the/dimits’on powers and these limits could be policed primarily

powers of all ... public quthorities are subordinated to the law ... Aj P -
such subordinate POWETS have two inherent characteristics. First, they by the e/xe‘cutlve‘themselves without recourse to the courts.

ore all subject to legal limitations; there is no such thing as absolute or 2 PR
unfettered administrative pOWer ... biecg"d‘z’ and ;l?nsmuenﬁally, it is 9. 1.1.3 JAmber light theory
ble for any power to be abused. ... 1h€ rim C  \>"~ , :
2‘: :dy;nizoisstiaﬁve o i)s’ . pt;:e fore. to keep the powe rg of Zgyvgr‘;ﬁ‘;: ,; .4 [},13] 'Ijhe focu.s of the discussion on red and green ligpt theories may
within their legal bounds, so as to protect the citizen against their abuse. give the 1mpression thftt legal sxstems can be described in such QCﬁnlte
The powerful engines of authority must be prevented from funning terms. However, there 1s also a view put forward by some academics that
amok. ‘Abuse’. it should be made clear, carries no necessary mnuendo of -~ systems will usually display charac.tensncs of both red and green light
malice or bad faith. Government departments may misul)ﬁéi’staﬁa theiu ¢ theories. Beatson, Matthews and Elliott have commented that:
legal PQSi}iOD as easily as may other people, and the 13thich "they have | [t]he red and green light theories of administrative law are presented...
to a@mstcr is frequently complex and uncertain.;;{ﬁﬁus’é is therefore as polar opposites In order that their differences might be drawn out.
inevitable. and it is all the more necessary thatithe 1aw should prﬁyidei In reality, most administrative systems reflect aspects of both traditions,
means to check it.* Yo \ relying upon a combination of external court-based control, and internal
\ N regulation of the administrative process... [Wade & Forsyth recognise
1.1.2 Green light theory that] judicial intervention does not have o be characterised in wholly
[1-11] The red and : . o\ N combative terms, observing that the judgf:-made body .of administranve
the a2ims of admin; gx.een light theorists are largely in agreement on law may serve as a template of best p.ract‘nce for. administrators. The folc
ot e traI:tratfve law, narpely, to promote good administration. of the cougs thus transcends that which is ascribed to them by red light
. hasi, ntrast with tl!e.ned light theorists, the green light theorists Wheowy
mphasise the need for administrative | il . ' idents | ocus of
the exercise of executive sowes. T aw to f:aCl]ltate rather than control Harlow and Rawlmgs have lder.ltlﬁed ke)t ques.uf)ns that are the focus of
on the political process and non.- O,a?hleve this, they place more reliance the red and green light debate in an earlier edition of their book. These
e ] -Judicial avenues for redress as prospective
v 230w and Rawlings, Law and Administration (Cambri oy I . o
27 “arl(;w and Rawli ridge University Press 2009) 29  Harlow and Rawlings, Law and Administration (2nd edn, Cambridge University
at 2§. ngs, Law and Ad"!inislra([on (Cambrid a e Press 1997) at 67 . ) N ] | =
ge University Press 2009) 30 J Beatson, M Matthews and M Elliott, Admumsiranve Law: Text and Marernais
(Oxford University Press 2005) at 3.

28 Wade and Forsyth ' 9 Press 2004
s Administratiye Law (9th edn, Clarendon res )
] S at 4-5.

Y
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. ] what powers should be useq for
tht! ; For red light theorists, the answer la

rolled- - = . ¢ powers theory. Greep lighyt
n cOUS ey different atitude 10 judges and lawyeyg
in< o hoWCVer: 100 o the antiquated legal sy§tcm, they VieWed
!mm;.'ad\’mﬂ‘ir.‘s rc':::o old fashioned 10 reform itself...green ligh

. seqjon 4 . v
e logal profess! jemocratic forms of] alternatives to courts, , ,

n . . .
neory has focused : g[rccn light writers Was to minimise the influepe,
main conceTn of many ‘heir legalistic values, were seen as obstacles

they exercise as unrepresentative ang
progress: &07 T " oreen light theory, decision-making by an elite
undcmm"?";ué <ith a legalistic, rights-based ideology and eccentric

was never a plausible counter ¢,

A second distinction 1S bt.:t\:veen. Prospective
ontrol. Judicial review of administrative action js
: . 1t can pOSSESS a prospcctive element if

: retrospective, although 1 ca . .
ﬁm;mnismﬁﬂicacccpts that judicial precedent esm!)lxshes the limits
of its future conduct. Legislation 18 primarily pr.OSpe.cu.vg .... legislation
controls administrative activity by prescribing its limits ... (footnotes

omitted).” ¢

- estions
mﬂ ld4cm] ;Ich edig:ussions in relation to English administratiyf:» law.
However. similar questions arise in Hong Kong. For examp:_l"e;{‘:s!%;(’iuld
our administrative law system have an underlying emphasig_?onf;ji"i'dicial
versus non-judicial controls? Should its focus be on contrelling versus
facilitating the exercise of public power? Some of the assumptions niade
by, for example, the green light theorists may nced to. be revis_jtgd. Fer
instance. one of the reasons green light theofists prefer political non-
judicial controls is because of what they view, as the undemocratic
and unrepresentative nature of the courts. Nonetheless, “the theories
serve s useful analytical tools for assessing the natare, of Hong Kong

admm.' istrative law and whether any particular kind of system is more
desirable 1n the Hong Kong context.

4nd retrospective €

L2 Further purposes of administrative law

E,lu.;g] Movmg ::gjond the purposes of control and facilitation, there aré
PUPOSES behind administrative law that help shape its scope and

development. First, administrative Jaw serves to command the performance

31 Harlow and Rawlin
. l taal . .
Press 1997) a1 7o 735 4w and Administration (2nd edn, Cambridge University

10

raised by Harlow and Rawlings arise from

iLS rally, flow from the imperative need

to keep the €xegutive in check. In this res

hdminist{ﬂo:p’s'l.lould be subject to control is the central theme of this
bool.g,,.,_yoweVer, it would be unwise to consider administrative law only as
a courf-focused process of reviewing public authorities. In advising a client
6n gms,pective Judicial review proceedings, a practitioner would consider
the full range of means to seek redress for the client’s grievances. While

pect, the extent to which public

judicial review is perhaps the most visible form of control, and a popular

route for Hong Kong residents, it must also be borne in mind that litigation
often comes at a considerable expense to the parties concerned. Judicial
review 1S, in reality, just the tip of the iceberg as far as control of public
authorities 1s concerned. The administrative state in Hong Kong makes
thousands of decisions, ranging from the trivial to the momentous, every
day. No court system could ever be equipped to address the multifarious
grievances which an individual has with the administrative state.

[1-17] Indeed, there are certain reasons why non-judicial forms of control
may, in certain cases, be preferable. A major reason is remedial; judicial
review is a process of considering the legality of a decision, not the
underlying merits. Often, the critical question to be asked is this: Is this
a decision that the decision-maker can lawfully make? If they can make
this decision lawfully within their powers, then merely because the courts
disagree with the outcome does not furnish a basis to grant reliet © the
aggrieved party. As the former Chief Justice of the HKSAR, Andrew L,

cautioned:

for various political, economu¢ and SOCEL ¥ IFS o o8
society. But I must reiterate that judicial review proceedings cannot pee

The First Decade” [

/

32 J Chan, ‘Basic Law an
407.

d Constitutional Review:
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¢ nstitutional role of the courts s
coblems- forence to the relevant constipyy;

licable common law principleg

Hon Mr Justice

| oath requires judg

> judicia .
e The starting point 2

o the Tacts.
This is the Tue role of
solving political, socid

nor constitution |
concerned, this is the business O

the CONLTOVETSY, the co

(1-19] Ths
the Hon MrJ
the Legal Year 2025:
Judges, far from being designed to serve political ends, are bound by
Jegal principles. Courts are not arbiters of public opinion, nor are they an
extension of the prosecution authority; they are above all, guardians of
the law. Their decisions are reasoned, published, and subject to appeal. It
is through this process that the rule of law is upheld.*

[1-20] Itisimportant, therefore, to take a broad approach to administrative
!av{ asa mechanism to control decision-makers. Control can come in ‘both |
judicial and non-judicial forms. Chapter 2 considers these nog.judjéja]
forms of control, which include the ombudsman, adMismﬁvé-.:ﬁbunds,

~—

Only
Ong

ine {
determ! jsions an < le | | .
I  provisK +th what 1S legally valid, and what ig not, i,

os 10 look no further than the law as applieg
nd the end position in any case, is the |y,

the courts. The courts do not serve the people by
! or economic issues. They are neither qualifieq
ally able to do SO However, where legal issues e
f the courts and whatever the context o

arts and judges will deal with these legal issueg,

view has also been affirmed by Chief Justice Ma’s successor
ustice Andrew Cheung, who recently said at the Opening 01,’

stamtory inquiries and political control through the legislatute,

g;ilm :vlt:le bt;ceomeb apparent, the extent to wh_ich';lhe,;adl'ninis;r'ajti\!g:
il a::a ijCt of .contro.l 1s highly contextual. In, general
good sad policcal & of public adfmmstratlon touches on the cellective

A sues that are highly contentious, the Jesser control

Inistration impacts an

of the ice’
Legal Year 2011 (Hong o ]O’"Suce s speech at the Ceremonial Opening

general201 101 Jan
35 Chief Justice / ]mIIMOI.htm acc:sagdzfsluh"gg;w\vw.info.gov.hk/gia/
A ‘Chi ay 2025.

the degree of control necessary. whbc'"g at.OPPOtzitc ends in determining
the extent of control should be kept | ‘

2. GOVERNMENT IN HoNG Kong

[1-22] In order to consider th
| >OnSiC € purpose of administrati
especially the role of ‘ qudlmal review specifically in Hong K‘:sg k::;;et:;::
a}f abme.ans of tc.ont.l'pl 'Qf*?b.use of public power or as a means of fz;cilitating
the business o thg State; it is first necessary to understand the way in which
tghor\erznll(l:yelli;zmre? :}? Hong Kong and the relationship between the
insti S oI the state: the executi '

ndiciec utive, the legislature and the

2:1.~Before1997: Colonial Government in Hong Kong

[1-23] Undjgr ;he‘ colonial government in Hong Kong, the three key
goYemmental powers: the executive (including the civil service), the
legisldture and the judiciary were set up by the Letters Patent 1843
which established Hong Kong as a British colony and set out the colonial
ngemmental structure for Hong Kong. Johannes Chan has said that the
effect of the Letters Patent and Royal Instructions was not to attempt t0
‘set out any balance of power between the Crown and Hong Kong. On the
contrary, in many ways they affirmed the unlimited sovereign power .
The Letters Patent, supported later by the Royal Instructions for Hong
Kong, established the Governor of Hong Kong as the representative of
the sovereign power, the Queen and, as her representative, gave him
extensive powers to legislate ‘for the peace, order and good government
of the Colony’.” Wesley-Smith has referred to the Governor's position
as having been, by virtue of the Letters Patent, that of an autocrat, noting
that, ‘no laws can be made locally without his acquiescence’™ and that the
sovereign expected all inhabitants of Hong Kong to be obedient to him.™
The Governor was able to avail himself, in his legislative function, of the
advice of the Legislative Council, a body whose members he appointed
and over which he presided, thus effectively combining within his own

36 J Chan, ‘The Jurisdiction and Legality of the Provisional Legislative Council (1997)

27 Hong Kong Law Journal 374 at 374 and 377. ‘ s Aol
37  Letters Patent 7; see also Winfat Enterprises (HK) Co Lid v A-G [1988] | HKLR X\
N HECHI %01 5 Law in Hong Kong (Longuan

38 Peter Wesley-Smith, Constitutional and Administrafive

Asia Ltd 1994) at 122.
30  Letters Patent 18.
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L e NS . ;
sgislative prowb sted for some time, 1n reSPOnse
vereignty to the People’s
though not self-eyidently

hich members Were appointed to the

e democratic participation in jg
Council, 10t 5 of ,-epresentatives to the Legislatjye

1
¢ teritory and SO

to the z.mricnpa. +pRC’)in Tuly 1997, changes,

manner inw
= Ay n"a tO‘he .
dramalic, wert . pcing a degrec of

I 1985, the fir , ancillors were elected rathe,

S, s
out of 57 legislative €
24 mor. Nonetheless, these councillor

than being 2P . ot election by the people but as representatives of

by direc : :
were notselecte? ¥ Those functional constituencies represented the

<ional constituencies. T - ' isat]
fu:‘m‘ « of Hong Kong's major pusinesses and professional organisations,
Elr;re elatively closed naturc of these functional cONSUUENCIES gave rise
. . direct elections, government in Hong

tjons that, 255
o O . the hands of the elite and pnvnleged.‘“’

[1-25] Scottpresentsa more optimistic VIEW of the development of the role

of the Legislative Council duringcolonial rule, stating that the first functional
~onstituency elections brought a «mall number of liberal members to the
Council from the health, education and welfare functional constituencies
and those councillors to0K up what was effectively an opposition role
. reference to a number of policies proposed by the Executive.*! Scott,
also states that, once direct elections were allowed in 1991, returning..','li&%;

L;gislative Council members, the liberal agenda continued to gain ground
with an “electoral sweep for the democratic parties’** which further raised
the public profile of the Legislative Council and the possibiljtiﬁéé.,ai"i;ing
from democratic partici‘pation in the government of Honngong This
um?;l 91950\»::;;15ct a more htfera] and participatory legis,la\_itg_r‘e}aobntinuaq*ai.n
s t;lons, 2116 which 20 seats were made a¢ai}§bléf*'*throu gh-diréct
o ::th seats, the democrats again achieved 16 sedts.in the
COlmCllmders ;)f = PRé eri]lls:zlsﬂelecuons did not meet with the app‘m\’él of the
P s c‘i)n e C)(() l;t;;o \:,111;1 t;;ct. that the new structure of the
eir expectations of the election
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the Sino-British negotiations, and the Legislative Council duly elected
Hong Kong voters in the 1995 elections was not subse emjl, et;cerefoby
to be allowed to continue past the handover date but‘ w(;‘i terr};iinated or:
30 June 1997, to be replaced with the ‘Provisional Legislative Council
(‘PLC ’.)- The PLC was a legislative body which was brought into e;istence
following the 1995 elections in Hong Kong and which functioned prior 1
the handover date in parallel to the Legislative Council.

(1-26] In addition to the Legislative Council, the Letters Patent” also
provided for the appomtment of an Executive Council to support the
Governor. The composltwn of the Executive Council was to include three
ex-officio membcl‘s the Chief Secretary, the Financial Secretary and the
Attorney-General.* In addition to these ex-officio members, the Queen.
as sovereign” power, could appoint further members and indeed, the
Governor himself could,make provisional appointments 10 the Council. to
beconﬁrmed by“t.hfé"e"én, and he could also suspend membership and
revoke appointments.The Executive Council was not ‘an executive body
in) the sense(that"it implements legislation or carries out administrative
tasks. It§....fgncﬁ6’n is primarily advisory and is concerned mainly with the
fonnu_l.;atﬁig;_i of policy’.* Given the nature of their appointment and tenure.
the majority of the members of the Executive Council, being those who were
appointed on the ‘unofficial’ side and not ex-officio or from government
departments, were largely regarded as being without significant individual
powers to amend or challenge the policies put forward by the Governor
or his government depaxtments.‘“5 This, combined with the Governor's
power of appointment of Legislative Council members and members of
the judiciary, according to Langer, meant that “the administration of Hong
Kong was not merely executive-led; originally, it consisted of little more

than the executive branch’.*

[1-27] The signing of the 1984 Sino-British Joint Declaration raised the
question of the future role and composition of the Executive Council. In
addition to the ex-officio members of the Council, it had been common
practice for governors to appoint selected members of the Legislative
Council and prominent businessmen (0 sit on the Executive Council. This
practice maintained the closeted nature of the Council and, in practce,
meant that the door to the Executive Council was closed to any increasad

/
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1-28] In addition 10 the Chi.ef E?(ecuﬁve and ?he E)Secutive Counci]
there was a complete administrative structure including the differep

oovernment bureaux, each of which was .nesponsible for a specific task
Sealing with discrete areas of responsibility such as housing, education,
ransport, etc. In addition to these bureaux, were a range of statutory
hodies. such as the MTR Corporation and the Housing Authority, which
were created to address further specific administrative and executive rojes.
The government bureaux and statutory authorities were staffed by the
Hong Kong Civil Service, members of which owed a duty of obgdim&_
to the Governor. Civil servants have long been viewed as executive rathef
than political in nature® and could not therefore be members, by €legtion,
of the Legislative Council® but a number of high-ranking ciVil"servants
did si.t in the Council as ex-officio or appointed members.(Civil servanty
exercise powers given to them by statute, or act on the.auth6rity of their
bureaux head and, as such, their acts and decisions must be lawful. Spite
the traditional view of the civil servant as diYorced, from the pﬁhtncal
governance of a state, the status of senior civil séfvants in Hong’{kah g pre-
1997 was that of powerful members of the executive branch:acting al
abluned boundary between the lit P Al ?:{: dacC ing a ong
political and the administrative, yet facing

1;&:1‘1; :. 30 political accountability. As Christine Loh and Richard Cullen

Until 1997, H::;g Kong had a colonial system of government where
bureaucrats ac effectively as both administrators and ministers. They
——

. sarticulat) ;
Ming Sing (ed). Hon on of Hong Kong’s Post-Handover Political System’ in

Kon 2
2003) «t 676, & Rong Government and Politics (Oxford University Press

‘Governor than either the Leg
‘presumably felt a greater degree of independence and thus ability to exert
vcontrol. Under colonial rule, the final court of appeal for Hong Kong, as

1slative or Executive Councils and therefore

fora qumber of British colonial territories, was the Judicial Committee of
the Privy .Council, sitting in London. Indeed, not only were the decisions
of the any Council binding on Hong Kong courts but also, following
the decision in De Lasala v De Lasala, decisions of the House of Lords
could be considered as somewhat more than merely persuasive authority
in Hong Kong courts under certain circumstances, thus enhancing the
distance between the Hong Kong courts and the influence of the Governor
of Hong Kong. In De Lasala, the court stated:

So too in Hong Kong, where the reception of the common law and
rules of equity 1s expressed to be ‘so far as they are applicable to the
circumstances of Hong Kong or its inhabitants’ and ‘subject to such
modifications as such circumstances may require’, a decision of the
House of Lords on a matter which in Hong Kong is governed by the
common law by virtue of the Application of English Law Ordinance is
not ipso facto binding upon a Hong Kong court although its persuasive
authority must be very great, since the Judicial Committee of the Py
Council, whose decisions on appeals from Hong Kong are binding on all
Hong Kong courts, shares with the Appellate Committee of the House
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